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ART.  I.— A  MEMOIR  OF  WILLIAM  RAWLE,  LL.D. 

[The  fblloTrin^  Memoir  was  prepared  at  the  request  of  the  Council  of  the  Histo- 
rical Society,  and  was  read  at  a  meeting  held  on  the  22d  day  of  February, 
1837,  by  Tliomas  I.  Wharton  Es^q.,  and  is  now  published  here  with  his  ap- 
probation.] 

The  ancestors  of  Willia3i  Rawle  came  from  the  comity  of 
Cornwall  in  England. 

A  manuscript  found  among  his  papers  contauis  some  ac- 
count of  his  progenitors,  and  some  recollections  of  his  own 
times,  which  he  appears  to  have  written  in  the  year  1824,  at 
the  suggestion  of  ilr.  Watson,  the  autJior  of  the  Annals  of 
Philadelphia ;  but  unfortunately,  the  design  was  soon  aban- 
doned, and  a  few  pages  of  detached  memoranda  alone 
remain.  From  this  and  other  sources  the  facts  contained  m 
the  following  memoir  have  been  derived. 

Francis  Rawle,  the  first  of  the  race  who  came  to  America, 
arrived  at  Philadelphia  in  the  ship  Desire,  from  Plymouth, 
on  the  23d  of  Jmic,  1686,  accompanied  by  liis  son  Francis, 
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and  bringing  with  him  five  <<  servants/'  (so  called  in  a  docu- 
ment of  the  time,)  who,  I  presume,  were  agricultural  labour- 
ers.    He  died  on  the  23d  of  December,  1697. 

Of  his  only  son  Francis,  the  second,  I  find  the  following 
account  in  the  MS.,  of  which  I  have  spoken.  ^  He  was  a 
man  of  education,  though  I  believe  of  moderate  property. 
He  married  the  daughter  of  Robert  Turner,  a  wealthy  linen 
draper  from  Dublin,  who  took  up  the  whole  lot  from  Second 
street  to  the  Delaware,  between  Arch  street  and  MTomb's 
alley.  He  resided  on  this  lot,  and  I  have  seen  an  old  draught 
of  it,  in  the  centre  of  which  was  the  figure  of  a  house,  with 
this  description,  <  Robert  Turner's  large  House.'  Probably 
in  these  days  his  mansion  would  not  be  so  described.  Wil- 
liam Penn  had  that  confidence  in  Robert  Turner,  that  he  sent 
him  from  England  a  blank  commission  for  the  office  of 
register-general  for  the  probate  of  wills,  &c.,  with  power,  if 
he  did  not  choose  to  exercise  the  office  himself,  to  fill  the 
blank  with  any  other  name  he  pleased.  The  original  letter 
from  William  Penn,  is  somewhere  among  my  papers.  Robert 
Turner  accepted  the  office,  and  appointed  his  son-in-law  his 
deputy.  Francis  Rawle  published  a  book  which,  as  far  as  I 
know,  was  the  first  original  treatise  on  any  general  subject 
that  appeared  in  this  province.  Religious  and  political  con- 
troversy had,  before  this  time,  alone  appeared  from  the  press. 
The  title  of  this  work  (I  have  unfortunately  lost  the  book 
itself,)  was,  I  believe,  <  Ways  and  means  for  the  inhabitants 
on  the  Delaware  to  become  rich.'  One  day  at  Dr.  Franklin's 
table  at  Pussy y  he  asked  me  if  I  had  a  copy  of  the  work; 
observing  that  it  was  the  first  book  that  he  had  ever  printed. 
The  greatness  of  Franklin's  mind  did  not  disdain  to  refer  to 
his  early  occupations,  in  the  presence  of  some  men  of  the  first 
rank  of  that  country  with  whom  his  table  was  crowded." 

To  this  account  of  Francis  Rawle  it  may  be  added,  that  he 
was  elected  a  member  of  assembly  for  the  city  of  Philadel- 
phia, in  the  years  1707,  1708  and  1710,  and  again  in  1724, 
1725  and  1726.    It  appears  from  the  journals,  that  he  took 
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an  active  part  in  the  business  of  the  house,  and  was  frequently 
at  the  head  of  the  most  important  committees.  He  died  on 
the  5th  of  January,  1727. 

William,  the  third  son  of  Francis  and  Martha  Rawle,  was 
the  grandfather  of  the  subject  of  this  memoir.  He  was  a  man 
of  parts  and  education.  *His  Ubrary  W40  extensive  for  those 
days,  especiaDy  in  classical  Utei||ure.  Many  of  his  Greek 
and  Latin  books  were  in  the  possearion  of  his  grandson.  He 
died  on  the  16th  of  December,  1741.' 

Francis,  the  only  child  of  William  Rawle,  was  bom  on  the 
10th  of  July,  1729.  He  received  a  Uberal  education,  pos- 
sessed a  robust  and  active  mind,  and  is  said  to  have  been  a 
person  of  very  attractive  manners  and  conversation,  ^e  was 
a  contributor  to  a  Uterary  journal  of  the  time,  as  I  gather  from 
some  MSS.  in  my  possession.  I  have  also  a  considerable 
number  of  letters  written  by  him  in  a  very  easy  and  agree^ 
able  manner. 

Francis  Rawle  died  at  the  early  age  of  thirty-two,  on  the  7th 
of  June,  1761,  in  consequence  of  a  wound  received  from  the 
accidental  discIiMge  of  his  fowling  piece,  while  shooting  on 
his  grounds  near  the  city.  He  was  canrictd  into  his' 6 wa 
house;  and  a  surgical  operation  having  beeti  performed,  he 
appeared  to  have  a  fair  project  of  recovery,  but  a  lock-jaw 
took  place  and  he  died  after  a  week's  confinement. 

William  Rawle,  his  only  son,  was  born  on  the  28th  of 
April,  1759.  He  was,  thereforCj^  little  more  than  two  years 
old  at  the  time  of  his  father's  death.  On  a  manuscript  in  his 
&th€Mr's  hand-writing,  I  find  the  following  endorsement  by 
him:  « I  believe  that  the  within  was  the  composition  of  my 
revered  father.  It  never  was^my  lot  risu  coghoscere  pairetn. 
I  was  too  yoimg  to  recognise  him  by  any  thing." 

He  was  left,  however.  Under  the  care  of  a  mother,  who, 
with  an  intellect  of  no  common  strength  and  cultivation,  pos- 
sessed every  virtue  that  befits  and  adorns  a  Christian  woman; 
and  whose  tenderness  and  solicitude  for  her  ofiispring,  swelled 
beyond  the  ordinary  stream  of  maternal  love.    Subjected  to 
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early  and  continued  trials  and  adversities;  deprived  of  hus- 
band and  children;  exiled  during  the  war  of  the  revolution, 
and  plundered  of  property;  this  excellent  woman  displayed  a 
fortitude  and  energy  of  character,  which  contrasted  remark- 
ably with  her  serene  and  gentle  disposition.  She  survived  to 
an  advanced  life;  but  the  progress  of  years  and  infirmities 
made  no  impression  on  her  warm  and  kindly  heart  Her 
attachmoit  to  her  children  and  their  descendants,  was  repaid 
by  all  that  affection  and  duty  could*  ofier.  In  her  son  William 
Rawle,  die  found  ample  solace  for  her  cares  and  calamities. 
A  more  afiectionate  and  devoted  son  never  existed.  His  let- 
ters to  her  during  all  periods  of  his  life,  and  his  private  diaries, 
give  constant  proofs  how  deeply  the  sentiment  of  filial  love 
was  implanted  in  Us  heart,  and  remind  one  of  those  better 
days,  in  which  reverence  for  parents  was  felt  to  be  a  duty 
next  to  that  which  belongs  to  the  great  Father  of  alL 

At  the  period  of  the  commencement  of  hostilities  between 
Great  Britain  and  her  colonies,  Mr.  Rawle  was  about  the  age 
of  seventeen  years,  and,  I  presume,  was  yet  a  student  at  the 
Friends'  Academy  in  Fourth  street,  where  he  received  his  col- 
legiate education.  His  immediate  relations  and  connexions 
were  all  adherents  of  the  royal  government  His  stepfiitber, 
Mr.  Shoemaker,  one  of  the  old  school  of  gentlemen,  a  man  of 
extensive  reading  and  cultivated  taste,  held  the  oflSoe  of  mayor 
of  Philadelphia  during  the  period  that  it  was  under  the  con- 
trol of  the  British  army.  When  it  was  resolved  to  evacuate 
this  city,  it  became  necessary  for  Mr.  Shoemaker  to  retire  to 
New  York.  In  conformity  with  the  wishes  of  his  mother, 
and  from  his  own  personal  attachment  to  Mr.  Shoemaker, 
whom'  he  always  regarded  with  filial  affection  and  respect, 
Mr.  Rawle  accompanied  him  to  New  York  in  the  month  of 
June,  1778.  They  were  under  the  necessity  of  proceeding 
by  water)  and  he  mentions  in  a  letter  now  before  me,  that 
they  were  two  days  and  nights  on  board  of  a  small  sloop  on 
their  way  to  Reedy  Island,  where  they  found  the  fleet  lying. 
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and  thirteen  days  on  the  passage  from  Philadelphia  to  the 
capes!  This,  which  was  .extraordinary  even  in  those  days, 
it  may  be  supposed  he  found  sufficiently  irksome.  ^  Never," 
said  he,  in  the  letter  alluded  to,  and  which  was  addressed  to 
one  of  his  sisters,  "  did  I  listen  with  more  attention  to  womout 
metaphors  and  proverbs  than  now.  I  presently  caught  my- 
self comparing  our  situation  to  that  of  a  bird  in  a  cage,  a  per- 
son chained  in  a  dungeon,  mouse-trap,  matrimony,  and  a 
hundred  other  ancient  sayings  that  I  now  felt  the  propriety 
of.  In  this  delay  we  passed  away  the  time  in  reading,  writ- 
ing, and  saihng  about  the  fleet  to  see  our  Iriends — friends, 
alas!  only  by  similarity  of  misfortune." 

In  New  York,  Mr.  Rawle  commenced  the  study  of  the  law, 
under  the  direction  of  Mr.  Eempe,  who  I  believe  had  held 
the  office  of  attorney-general,  and  of  whom  he  thus  speaks  in 
one  of  his  letters.  <'I  have  begun  to  read  law  with  Mr. 
Kempe — a  man  whom  I  admire  more  and  more  every  day. 
Understanding,  learning,  generosity,  sensibility,  and  courage, 
distin^:uish  him.  He  is  the  tenderest  of  brothers,  the  most 
affectionate  husband  and  father.  As  a  lawyer,  distinguished 
equally  for  skill  and  integrity;  as  a  gentleman,  remarkable  for 
his  poUteness;  as  a  friend,  beloved  for  his  sincerity;  and  my 
heartiest  wish  for  my  own  peculiar  interest  is,  that  I  may 
become  Uke  him."  If  the  description  of  the  teacher  was  ac- 
curate, certainly  the  wish  of  the  pupil  was  realized;  for  the 
portrait  here  drawn  might  in  all  its  features  be  taken  for  one 
of  Mr.  Rawle. 

New  York,  however,  in  its  then  condition,  did  not  afford 
sufficient  opportunities  and  inducements  for  the  study  of  a 
peaceful  science:  "There  is  something,"  he  says  in  another 
letter,  ^  in  the  air  of  a  military  government,  extremely  dis- 
agreeable to  those  who  have  experienced  another;  though, 
perhaps,  this  is  one  of  the  best  administered.  It  makes  peo- 
ple in  civil  life  feel  interrupted  in  business,  and  cramped  in 
pleasures.  In  short,  with  all  its  advantages  of  strict  subordi- 
nation and  sudden  obedience,  none  but  those  who  are  paid 
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for  liking  it,  can  cheerfnlly  endtnre  if <<In  the  profes- 
sion which  I  hare  chosen,  it  is  impossible  to  obtain  eyen  a 
slender  knowledge  of  essentials  in  the  situation  of  things  here. 
This  every  body  agrees  to;  and  the  reason  is,  the  military 
goyemment  which  preyails;  in  consequence  of  which  the  still, 
small  yoice  of  the  law  \a  seldom  heard  and  neyer  attended  to/' 
Under  these  circumstances,  and  being  precluded  firom 
returning  to  his  natire  city  at  that  time  by  the  political  out- 
lawry of  his  parents,  Mr.  Rawle  determined  to  yisit  England, 
and  pursue  the  study  of  the  common  law  at  its  ancient  foun- 
tain. ^  The  pursuit  of  pleasure,''  he  remarked  in  tli^  letter 
from  which  the  last  extract  was  taken,  «is  the  fisurthest  thing 
from  my  thoughts  in  going  to  England.  But  the  pursuit  of 
knowledge  I  am  ardent  in.  Two  or  three  years'  study  in  the 
Temple,  will  qualify  me  for  the  bar;  and  if  at  the  expiration 
of  that  time,  things  should  not  be  settled  in  America,  (which, 
however,  is  an  improbable  thought,)  I  can  then  by  engaging 
a  little  in  practice,  prevent  myself  firom  forgetting  what  I  have 
already  acquired,  and  perhaps  obtain  a  moderate  income  dur- 
ing the  time  I  should  stay.  This  it  would  be  impossible  to 
do  here,  where  I  can  neither  learn,  nor  derive  advantage  from 
what  I  have  learned."  Having  obtained  the  consent  of  his 
mother,  he  embarked  on  the  13th  of  June,  1781,  oa  board  one 
of  the  vessels  of  a  numerous  Britidi  fleet,  destined  in  the  first 
instance  to  Ireland,  and  arrived  at  Cork  on  the  18th  of  July, 
after  a  riiort  and  agreeable  passage.  From  Cork  he  proceeded 
to  Dublin,  over  the  same  road  that  had  been  travelled  by  bis 
father  twenty-five  years  before.  A  narrative  of  his  voyage 
and  tour  in  Ireland,  written  for  his  mother,  is  in  my  possession. 
The  commencement  exhibits  a  prevailing  feature  of  his  cha- 
racter, to  which  I  have  already  adverted.  <<  I  have  endea- 
voured," he  begins,  '<to  recollect  a  few  circumstances  of  my 
journey  from  Cork  to  Dublin  last  summer,  in  order  to  obey  a 
request  of  my  mother's,  though  I  am  afraid  she  will  meet  with 
little  satisfaction  in  them,  ferther  than  that  they  were  written 
by  one  who  thinks  his  highest  praise  to  be  the  title  of  an 
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affectionate  son/'  The  journal  fills  a  volume  of  a  hundred 
and  twenty-five  pages,  written  1 1  an  easy  colloquial  style, 
which  is  often  more  agreeable  tliau  elaborated  composition; 
and  contains  good  descriptions  of  external  nature,  and  well 
told  anecdotes  of  the  people.  I  should  be  glad  to  make  some 
extracts  from  it,  did  I  n6t  fear  that  this  memoir  would  be 
enlarged  beyond  the  usual  dimensions. 

Mr.  Rawle  arrived  in  London  in  August,  1781,  and  imme- 
diately entered  himself  a  student  in  the  Middle  Temple;  to 
which  lie  was  recommended  by  Mr.  Eden,  who  had  been  in 
America,  as  one  of  the  commissioners  in  the  abortive  attempt 
to  bring  about  a  settlement  of  the  dispute  between  the  two 
countries.  I  have  before  me  the  certificate  which  he  received 
on  his  admission  to  the  temple,  and  which  runs  thus: 

^Die  17  Augusti,  1781. 
MaT.  Gulielmus  Rawle  fiilius  unitus  ^ranmct  Bawle  nu- 
per  de  civitate  Philadelphiee  in  America  mercatoris,  defimcti, 
admissus  est  in  societatem  Medij  Templi  Londini,  specialiter. 

£    3    d 
£t  dat  pro  fSjie  4    0    0 

Pro  ffeodo  &l  impressionibus  6  14    6 

je  10  14     6 


John  Manley,  TV. 
Cop.  exam. 
J.  Horsfall  Sub.  Thes." 

It  appears  from  this  document  that  the  initiation  fees  into 
the  society,  in  those  days,  were  equal  to  about  ^50  of  our 
money.  I  find  also  that  his  <<  rooms'*  cost  him  JfiSO  sterling 
per  annum. 

It  is  to  be  regretted  that  Mr.  Rawle's  journals  of  his  resi- 
dence and  studies  in  England,  have  not  been  preserved. 
Judging  firom  what  I  have  read  of  his  letters  and  narratives 
on  other  occasions,  I  have  no  doubt  that  they  contained  a  great 
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deal  of  what  would  be  read  now  with  pleasure  and  advantage. 
From  his  letters  to  his  mother  and  sisters  written  during  that 
period^  I  may  be  allowed  to  make  a  few  extracts,  illustratiTe 
of  his  pursuits  and  opinions^  or  interesting  firom  the  persons  io 
whom  they  relate. 

<< Mankind  in  England/'  he  says  in  one  letter,  <<differs  Tery 
little  from  mankind  in  Americtf ; — a  few  external  circumstances 
may,  indeed,  give  a  different  colour  and  appearance  to  their 
actions  for  a  while;  but  familiariced  to  those  dicumstances, 
we  discoTer  that  the  same  passions  and  motives  universally 
influence  in  the  same  manner. — Lcnidon  is  indeed  a  vast  col- 
lection of  people;  but  these  people  are  much  like  those  I  have 
left  behind; — ^virtue  is  honoured  and  vice  despised,  much  the 
same  in  both  countries;  and  whatever  satirists  may  say  to  the 
contrary,  I  am  convinced  that  the  world  ever  applauds  virtue 
as  it  deserves.  In  defence  of  herself,  vice  throws  out  a  variety 
of  allurements,  which  make  but  a  faint  and  transient  impres- 
n<m — so  soon  as  we  recollect  that  they  are  but  the  allure- 
ments of  vice:  contrary  to  Pope's  lines  on  the  subject,  I  am 
of  opinion  that  they  are  the  most  forcible  at  first  sight,  and 
that  it  is  only  in  consequence  of  contemplating  them  serioudy, 
thAt  we  discover  and  abhor  their  internal  deformity. — ^In  that 
pursuit  of  happiness  to  which  the  mind  is  naturally  disposed, 
a  very  little  reflection  will  induce  us  to  leave  vice  behind,  and 
to  follow  the  footsteps  of  virtue,  from  whom  alone  we  may 
expect  those  <  lasting  hours  of  waking  bliss,'  that  durabte 
/elicity  with  which  she  always  rewards  her  votaries ;  and  with- 
out any  common-placing  on  the  subject,  I  am  so  seriously 
^^onvinced  of  this  argument,  that  I  should  always  lam^itthe 
first  step  to  vice  as  the  first  step  to  misery." 

<<I  .was  very  early  gratified,"  he  says  in  another  letter, 
<<  with  the  sight  of  the  king,  which  most  strangers  are  desirous 
of  He  is  tall  and  well  made;  and  were  it  not  for  his  white 
eyebrows  and  gray  eyes,  would  be  a  very  handsome  man. 
He  talked  and  laughed  incessantly  during  the  whole,  play, 
with  some  of  the  lords  in  waiting;  contemplated  every  part  of 
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the  house  with  his  opera  glas  s^  and  behaved  more  like  a  young 
man  of  abundant  gaiety^  ihan  what  I  had  always  conceived 
to  be  a  style  of  royalty.  The  queen,  who  is  by  no  means 
handsome,  but  much  resembles  the  picture  governor  Franklin 
had  of  her  at  Burlmgton,  was  received  at  entering  the  house 
with  the  loudest  applaud;  she  paid  her  respects,  both  in 
coming  in  and  going  out,  with  great  affability,  and  behaved 
during  the  whole  time  with  a  modest  dignity  truly  attractive. 
TTie  Prince  of  Wales  resembles  neither  his  father  nor  mother; 
he  has  dark  hair  and  eyes,  and  looks  something  like  lord 
Cathcart;  though  a  very  large  man,  he  is  exceedingly  graced 
and  genteel,  and  appeared  infinitely  more  serious  than  his 
father.  The  play  was  such  as  one  would  suppose,  none  but 
a  depraved  taste  would  have  thought  of,  and  a  vitiated  age 
received.  The  beggars'  opera  was  performed  in  reversed 
characters.  The  women  acting  the  men's  parts,  and  the  men 
the  women^s;  yet  the  royal  family  appeared  perfectly  please4 
with  it;  and  it  has  been  performed  eighteen  times  with  infi- 
nite applause.  WTien  the  parliament  meets,  and  the  courts 
of  justice  are  opened,  I  expect  to  have  full  employment  for 
myself.  At  present  having  few  people  to  visit,  and  unwilling 
to  exhaust  at  once  that  great  fund  of  entertainment  London 
affords,  which,  if  properly  managed,  would  prove  a  banquet 
for  a  year;  I  sit  a  good  deal  at  home  particularly  of  mornings. 
I  am  engaged  in  reperusing  Hume's  History  of  England, 
which  Mr.  Dunning  warmly  recpnmiended  as  a  preliminary 
study  to  which  the  utmost  attention  should  be  paid." 

*<The  Londoners,''  he  says  in  another  passage,  "are  so 
accustomed  to  speak  of  their  favourite  city  in  panegyric 
strains,  that  I  fancy  to  confirm  their  observation,  one  must  be 
very  willing  to  be  astonished.  I  must  ccmfess  that  on  my 
arrival,  the  town  fell  far  short  of  my  expectations:  whether  it 
was  that  the  descriptions  I  had  heard  had  been  too  highly 
exaggerated,  or  that  passing  through  Dublin,  which  resembles 
it  so  1.  early,  had  prepared  my  mind  for  populous  and  magni* 
ficent  cities,  it  struck  me  with  very  little  surprise.    But  a 
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farther  acquaintance  has  opened  a  number  of  matters  I  was 
a  stranger  to;  and  the  more  I  see,  the  more  wonder  is  excited. 
The  difference  of  ranks  from%ie  highest  affluence  and  luxmy; 
descending  through  a  variety  of  degrees  to  the  lowest  poverty 
and  distress,  is  every  where  visible.  It  is  productive  of  that 
envy  and  desire  which  prompts  those  who  are  below  to 
ascend,  and  occasions  an  imitation  of  manners  sometimes 
awkward,  and  an  emulation  in  expense  often  ruinous.  It  is 
impossible  for  me  to  say  how  low'this  desire  of  rivaling  their 
superiors  descends;  but  I  suppose  each  different  gradation 
lopks  up  to  the  one  immediately  aiK>ve,  and  treats  those  below 
it  with  indifference  and  contempt.  I  have  been  sorry  to  see 
those  I  thought  superior  to  prejudices  of  this  sort,  indirectly 
aiming  at  a  sanction  for  their  sentiments,  or  claiming  an  ap- 
probation for  their  manner  and  way  of  living,  from  their 
particular  intimacy  with  such  and  such  persons  of  high  birth 
and  fortune.  I  hardly  know  a  circle  of  acquaintance  which 
has  not  some  Apollo  of  this  kind,  who  is  quoted  as  a  pattern, 
or  alleged  as  an  authority  for  every  thing  that  is  done.  As 
if  a  middle  station  was  more  ignorant  of  the  pleasures  and 
refinements  of  life  than  a  higher  one,  or  society  rendered 
happier  by  being  hourly  reminded  of  its  inferiority.  The 
equality  of  ranks  is  what  will  always  render  Am^ica  an 
agreeable  residence;  but  an  Englishman  boasts  of  that  equa- 
lity, which,  with  a  strange  capriciousness  he  never-  enjoys; 
while  he  proudly  reports  that  he  knows  no  superior  but  the 
law,  he  humbly  adopts  the  manners  of  those  who  have  no 
other  daim  to  superiority  than  the  feeble  advantages  of  birth 
and  fortune.  Yet  why  should  I  be  so  earnest  in  seeking  out 
their  faults,  when  there  is  so  much  to  praise  in  their  virtues? 
They  are  sincere,  generous,  benevolent,  and  brave;  they  are 
liberal  in  their  charities,  and  warm  in  their  friendship ;  if  they 
are  slow  in  forming  intimacies,  they  are  more  constant  to  them 
when  formed;  if  they  are  not  so  indiscriminately  hospitable 
as  in  Ireland,  it  is,  perhaps,  because  they  pay  a  proper  regard 
to  their  owii  satisfaction  in  the  admission  of  their  guests.    In 
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Lrdand,  it  is  sufEkuent  to  be  a  stranger^  to  be  hospitably  enter- 
tained: in  London  when,  strangers,  that  character  procures 
relief  to  the  distressed;  but  amah  is  laughed  at,  who  supposes 
nothing  else  nec^sary  for  him  to  be  taken  notice  of.  Among 
the  Ust  of  their  virtues,  may  be  reckoned  industry  and  sobriety ; 
at  least,  if  the  last  is  nolt  to  be  reckoned  among,  one  of  the 
virtues,  it  secures  the  practice  of  them  all.  A  general  good- 
ness of  heart  pervades  even  the  lowest  ranks  of  people :  and  I 
have  been  surpri9ed  to  see  when  an  accident  happened  in  the 
streets,  what  numbers  were  collected  immediately  to  afford 
assistance.  I  think  myself  obliged  to  testify,  that  the  rough- 
ness and  brutality  attributed  to  the  common  people,  as  far  as 
I  have  seen,  have  been  as  much  exaggerated  as  the  other 
accounts  of  the  country;  and  though  I  have  been  three  months 
in  London,  and  spent  a  good  deal  of  time  in  the  streets,  I  have 
not  seen  more  instances  of  it,  than  the  same  time  would  have 
furnished  me  with  in  Philadelphia.  It  is  true,  I  have  not 
been  in  St  Giles  nor  Billingsgate.^' 

<<  At  present,"  he  says  in  another  letter,  <<there  ia  an  abso- 
lute dearth  of  political  publications;  and  no  one  thing  worth 
sending  out  has  been  published  since  I  have  been  here:  per- 
haps the  meeting  of  parliament  may  produce  something*  The 
long  vacation  is  at  length  over,  and  Westminster  Hall  was 
yesterday  opened  in  the  usual  form.  I  had  the  first  opportu- 
nity of  gratifying  myself  with  the  sight  of  lord  Mansfield.  It 
is  very  common  to  form  ideas  of  personsV  figures  from  their 
characters,  and  equally  common  to  be  disappointed:  my 
expectation  of  majestic  dignity,  dwindled  away  at  the  sight 
of  a  decrepit  man  of  seventy-eight,  with  no  other  expression 
in  his  face  than  good  nature,  hobbling  with  difficulty  under 
the  weight  of  a  trailing  gown.  But  after  he  was  seated  on 
the  bench,  when  he  came  to  deliver  his  sentiments  on  an 
argument  between  those  two  celebrated  orators,  Dmming  and 
Erskine,  a  fire  and  animation  took  place  in  his  countenance, 
that  did  full  justice  to  the  genius  and  judgment  he  displayed 
in  his  speech.    I  have  absented  myself  from  the  hall  to-day 
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on  aocount  of  writing  letters,  but  I  shall  return  there  to-mor- 
row. On  Friday  the  lord  mayor  engrosses  all  the  business, 
to  see  whose  procession,  and  spend  the  day,  I  have  two  invi- 
tations.'^ 

He  did  not  form  a  yery  high  opinion  of  the  eloquence  of 
parliament  ^  I  must  confess/'  he  says  in  another  letter,  <<that 
I  have  heard  nearly  as  much  eloquence  and  oratory  in  a  six- 
penny place  called  Coachmakers'  hall,  as  oyer  I  did  within 
the  walls  of  St  Stephens:  so  tme.it  is  that  eloquence  is  not  to 
be  purchased  by  wealth,  nor  obtained  by  mere  study." 

Mr.  Rawle's  residence  in  England  was  shorter  than  he 
contemplated  when  he  left  New  York.  The  war  in  America 
was  drawing  to  a  dose,  and  he  saw  the  necessity  and  pro- 
priety of  returning  to  Philadelphia,  as  his  place  of  residence 
and  the  scene  of  his  future  professional  employm^it  In  a 
letter  to  his  mother,  dated  <m  new-year's  day,  1782,  he  thus 
expresses  his  yiews. 

^yfheD,  I  see  the  numerous  Americans  that  are  to  be  found 
in  tfall  city;  many  of  them  once  lords  of  thousands,  now  tor- 
turing themselyes  to  subsist  upon  the  scanty  stipends  allowed 
them  in  compensation  &at  the  loss  of  their  estates,  I  must  con- 
fess it  fills  me  with  compassion.  Hitherto  I  haye  in  some 
measure  escaped  the  general  wreck  of  fortunes,  Aat  so  many 
haye  undei^one.  At  least  something,  though  smaD,  ranainis 
secure;  and  I  think  myself  obliged  to  risk  it  no  hmger,  and 
not  to.inyolye  myself  in  that  want,  which  would  throw  me 
into  an  unwilling  and  burdensome  dependence  on  my  father- 
in-law,  for  whose  virtues  I  have  too  much  regard  to  wish  to 
add  to  his  sufferings.  I  doubt  not,  you  wiU  approve  of  my 
intentipn  of  returning  to  Philadelphia,  and  submitting  to  that 
authority  which  is  there  establishe4.  Though  the  step  may 
be  in  some  degree  humiliating,  yet  I  have  nothing  to  fear,  as 
I  have  nothing  to  charge  myself  with.  I  have  in  no  one 
instance  taken  a  decisive  part  on  either  side;  unless  that  voy- 
age to  New  York,  which  v/as  tue  effect  of  filial  duty,  should 
be  urged  as  a  crime." 
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^It  is  trae  that  this  is  the  most  eligible  place  for  eveiy  kind 
of  improyement;  but  it  is  a  melancholy  farce  to  improve 
myself  for  stuations  I  should  never  attain  to, — for  even  if  I 
diould  be  obliged  to  give  up  the  thoughts  of  returning  to 
America,  I  should  never  expect  to  rise  in  this  country,— the 
many  hundreds  of  competitors  that  are  to  be  met  with  in 
almost  every  line,  render  it  almost  impossible  for  a  stranger 
to  succeed, — and  in  the  law  particulariy  they  are  too  nume- 
rous to  leave  a  shadow  of  hope,  to  one  so  unknown  and 
unsupported  as  I  should  be.  Besides  which,  the  country 
itself  is  not  by  any  means  as  agreeable  to  me  as  America 
once  was,  and  probably  will  be  again,  when  the  present  tur* 
bulence  has  subsided.  The  disparity  of  ranks  is  here  so  great, 
and  the  destructive  emulation  of  appearance  and  expense  in 
the  middle  line  so  prevailing,  that  a  fortune  of  £  500  currency, 
a  year,  is  in  fact  more  valuable  in  America  than  treble  that 
sum  sterling  in  England:  I  mean  with  respect  to  the  weight 
and  influence  it  would  give,  and  the  happiness  and  content  it 
would  afford.  To  return  to  my  former  situation  at  New 
York,  and  continue  to  waste  my  youth  in  absolute  uselessness 
and  inactivity,  would  be  folly  in  the  extreme.'* 

He  was  advised  by  Mr.  Eden  to  apply  to  the  British  gov- 
ernment for  a  pension,  as  a  compensation  for  the  loss  of  his 
paternal  property  which  had  been  confiscated;  and  he  was 
assured  by  many  other  friends  that  his  application  would  be 
successful;  but  he  declined  at  once,  and  positively,  to  allow 
any  step  to  be  taken  for  the  purpose.  "Besides,"  he  said, 
^that  the  measure  would  tie  me  down  in  a  manner  that  I  do 
not  approve  of,  I  do  not  think  myself  entitled  by  any  thin||9 
have  done,  to  ask  for  and  receive  that  allowance  from  the 
government,  which  ought  only  to  be  extended  to  the  loyalist, 
who  has  sacrificed  his  fortune  in  support  of  his  sovereign,  and 
who  is  therefore  entitled  on  the  plainest  principles  of  reason 
to  a  recompense  for  if 

Mr.  Rawle  left  England  in  pursuance  of  his  intention  to 
return  to  America  by  way  of  France,  and  arrived  at  Ostend 
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on  the  26th  of  Aprils  1782,  whence  he  proceeded 
Here  he  stayed  eig^t  dajrs  onlyi  '<a  time/'  he  8a3r8  wi 
^infinitely  too  short  to  gratify  curiosity  in  a  place  i 
dantly  supplied  with  every  thing  wonderful  in  art;  I 
the  pleasure  of  meeting  or  inaking  many  firiends.  Di 
lin  and  his  grandson  are  in  perfect  health;  they  U 
elegant  yilla  three  miles  fiN>Yn  P^tris,  and  are  exo 
caressed,  and  Tinted  by  people  of  fashion.  Temple] 
is  a  very  sensible  and  accomplished  young  man,"  Ac 
before  me  the  pasqport  granted  to  him  by  Dr.  Frankli 
the  8thof  May,  1782,  and  subscribed  in  his  well  kiK>w 

Mr.  Ra'v^le's  journals  and  letters,  written  in  Frai 
equally  entertaining  and  agreeablei  with  those  reb 
Ireland  and  England.  Besides  an  easy  and  attraetii 
of  writing,  he  pdaseosod  a  remarkable  talent  for  di 
whioh  enabled  him  to  illustrate  his  journals  with  wkei 
scenery  and  figures,  yery  naturally  delineated.  He  i 
tained  at  Ostend  and  Boulogne  a  much  longer  time  t 
expected,  principally  in  consequenee  of  the  difficulty 
taining  a  passage  in  a  suitable  vesseL  He  finally  left] 
on  the  dOth  of  November,  and  arrived  in  Philadelphia 
17th  of  January,  1783;  baring  be^i  absent  from  his 
place  four  years  and  a  half. 

Immediately  upon  his  retcHm,  he  resumed  the  study 
law,  aLd  was  admitted  to  practice  in  the  court  of  coi 
pleas  for  the  city  and  county  ci  Philadelphia,  cm  the 
.day  of  September,  1783. 

On  the  13th  of  November  following,  lie  Was  marri 
Sarah  Coates  Burge,  a  lady  whose  virtues  and  Bccosn 
ments  gladdened  nearly  forty  years  of  his  life;  and  whc 
had  the  misfortune  to  survive. 

Mr.  Rawle^s  profearional  career  was  not  distiiigaiah< 
early  success.  Like  many  others,  who  have  leachec 
loftiest  eminence  at  the  bar,  he  found  the  first  steps  o 
journey  beset  with  difficulties  and  surrounded  with  dia 
agements.     His  progress  was  slow,  and  sometimes  al 


Digitized  by  CjOOQIC 


A   MEMOIK    OF    WILLIAM    EAWLE.  15 

imperceptible;  and  he  has  told  me  more  than  once,  that  such 
were  the  obstacles  he  met  with,  and  so  strong  his  fears  of 
being  imable  to  derive  enough  from  his  profession  to  support 
his  £unily,  that  he  had  determined  at  one  time  to  abandon  it, 
and  retire  into  the  country  to  an  agricultural  life,  to  which  he 
was  always  warmly  attached.  He  was  induced  to  persevere 
however;  and  by  employing  his  hours  of  leisure,  which  were 
numerous,  in  study,  and  by  careful  attention  to,  as  well  as 
attendance  upon  the  practice  of  the  courts,  he  was  enabled 
to  lay  that  solid  foundation,  without  which  all  professional 
success  must  be  insecure  and  ephemeral.  It  was  not,  how- 
ever, until  ten  tedious  years  had  gone  by,  that  he  felt  himself 
rooted  in  his  position,  and  assured  of  success. 

He  was  not  slow,  however,  in  acquiring  the  confidence 
und  regard  of  his  fellow  citizens.  On  the  25th  of  July,  1786, 
he  was  elected  a  member  of  the  American  Philosophical 
Society;  and  at  the  general  election  in  October,  1789,  he  was 
diosen  a  member  of  the  assembly  for  the  city  of  Philadelphia. 
This  was  his  first  and  last  appearance  on  the  stage  of  political 
life.  Although  repeatedly  urged  at  subsequent  periods  to 
accept  of  public  appointments,  and  to  take  part  in  political 
operations,  he  uniformly  and  steadily  declined.  Neither  his 
tastes,  nor  his  views  of  duty,  led  him  into  the  arena  of  party 
warfare.  Cont3nt  with  the  distinctions  of  professional  life, 
and  holding  wi  b  the  great  masters  of  his  science,  that  there 
can  be  no  divided  worship,  he  was  willing  to  leave  to  others 
whose  leisure  oc  temperament  adapted  them  to  it,  the  anxious 
struggle  for  par:  y  triiunphs.  Not  that  his  opinions  were  doubt- 
ful or  unsettled  or  that  he  looked  with  indifference  upon  pub- 
lic questions.  The  circumstances  by  which  Mr.  Rawle's  early 
life  and  character  were  influenced,  or  coloured,  have  ahready 
been  adverted  o.  A  deep  and  abiding  sense  of  filial  duty, 
estranged  him  or  a  time,  from  the  government  of  his  native 
country;  but  'vv  hen  he  was  enabled  consistently  with  that  (to 
him)  paramou;Lt  sentiment,  to  return  and  take  his  place  as  a 
member  of  the  new  community,  he  became  with  sincerity  and 
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earnestness,  in  heart  as  well  as  in  fact,  a  republican  citizen. 
He  gave  in  his  adhesion  (to  use  a  modem  phrase)  to  the  exist- 
ing government,  from  a  sincere  opinion  of  its  superiority  over 
those  founded  upon  the  monarchical  principle;  an  opinion 
derived  from  a  thorough  and  careful  examination  of  the  sub- 
ject, as  the  writings  which  he  has  left  behind  him  exhibit 
In  the  introduction  to  his  View  of  the  Constitution  of  the 
United  States,  he  remarks,  that  <<the  history  of  man  does  not 
present  a  more  illustrious  moniiment  of  human  invention^ 
sound  political  principles,  and  judicious  combinations,  than  the 
Constitution  of  the  United  States."  To  the  principles  of  that 
class  of  public  men,  by  whom  this  admirable  instrument  was 
mainly  established,  and  under  whose  government  it  was 
administered  for  twelve  years,  he  was  firmly  though  not 
blindly  attached.  Holding  generally  the  same  doctrines, 
though  not  approving,  as  I  have  reason  to  believe,  of  some 
of  the  later  measures  of  their  political  life,  he  declined  the 
character  and  pursuits  of  a  partyman.  The  only  public  office 
which  he  ever  held,  was  that  of  attorney  of  the  United  States, 
for  the  district  of  Pennsylvania,  which  was  conferred  upon 
him  without  solicitation,  and  voluntarily  resigned  by  him. 
The  commission,  dated  the  18th  day  of  July,  1791,  and  signed 
with  the  venerated  name  of  him  who  never  conferred  an 
office  from  an  unworthy  motive,  is  now  before  me.  The 
appointment  was  made  on  that  day  to  supply  a  vacancy,  and 
was  confirmed  by  the  Senate  on  the  7th  of  November  follow- 
ing. He  resigned  the  office  on  the  6th  of  May,  1800,  in  the 
administration  of  Mr.  John  Adams.  During  the  period  in 
which  Mr.  Rawle  held  the  post  of  district  attorney,  the  Com- 
monwealth of  Pennsylvania  was  disgraced  by  two  insurrec* 
tions  &gainst  the  authority  of  the  general  government;  both 
of  them  as  vulgar  and  sordid  in  their  motives,  as  they  were 
weak  and  disjointed  in  their  operations.  By  direction  of  the 
president,  he  accompanied  the  district  judge,  and  the  military 
on  the  western  expedition  in  1794;  and  it  became  his  duty 
to  prosecute  the  offenders  after  the  insiurections  in  that  year. 
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and  in  1 798^  had  been  put  down.  In  one  instance^  (the  case 
of  Fries y)  the  prisoner  was  capitally  convicted:  a  new  trial 
was  granted  on  account  of  some  informality  in  the  proceed- 
ings: he  was  again  convicted  and  sentenced  to  death,  but 
afterwards  pardoned.  Mr.  Rawle  was  also  called  upon  to 
{NTOsecute  for  other  political  (fences.  In  the  performance  of 
these  painful  duties,  I  believe  that  he  lost  none  of  the  respect 
of  his  fellow  citizens  of  any  political  d^iomination.  Firm  in 
the  execution  of  his  office,  he  was,  as  I  have  had  reason  to 
know  from  his  papers,  far  from  making  any  unbecoming 
sacrifice  of  opinion  to  those  from  whom  he  derived  it;  and 
his  deportment  to  those,  against  whom  he  was  required  to 
appear,  was  always  characterized  by  mildness  and  forbear- 
ance. 


In  the  MS.  to  which  I  have  before  referred,  there  are 
some  recollections  of  the  latter  part  of  the  18th  century,  which 
may  not  be  improperly  introduced  here. 

<< Anthony  Benezet  honoured  me  with  his  friendship:  he 
sometimes  brou^t  his  MSS.  to  read  them  to  me.  One  day 
he  jocosely  observed,  ^Moliere  had  his  dd  woman  to  whom 
he  used  to  read  his  works;  and  thou,  though  a  young  man, 
diall  be  my  old  woman.'  He  was  treated  with  great  respect 
by  his  countrymen  here.  I  once  had  s(»ne  business  to  do 
with  the  French  minister,  the  Chevalier  de  la  Luzerne,  and 
Anthony  Benezet  was  good  enough  to  accompany  me  to  his 
house.  The  minister  was  a  man  of  much  state  in  his  man- 
ners, but  I  was  delighted  to  see  how  kindly  and  respectfully 
he  received  the  good  Benezet  He  made  him  sit  down  in 
his  own  seat,  and  took  a  plain  one  by  his  side.  '  Fous  iiea 
le  pert  de  tous^  he  said,  as  he  pressed  him  into  |iis  splendid 
arm-chair.  Benezet  was  not  a  taciturn  man :  his  conversation 
was  always  tinctured  by  philanthropy  of  the  highest  order. 
The  situation  of  the  negro  race  was,  as  may  be  supposed,  his 
most  frequent  theme.    His  perscm  was  small,  his  countenance 

2* 
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plain;  but  in  oonTersation  much  animated.    He  oommo 
wore  a  suit  of  cotton  velyet  of  a  dark  olive  colour." 

<<Dr.  Franklm  towards  the  cloee  of  his  life,  formed  a  sod 
to  meet  at  his  house  once  a  week.  Its  appellatiim  'iTas  < 
Society  for  Political  Inquiries' — but  general  politics  only  ^ 
intended  to  be  the  subject  of  discussion; — general  Wadiing 
was  one  of  the  members;  Robert  Morris,  Oouyemeur  Moi 
Dr.  Rush,  George  Cljrmer,  Mr.  Bingham,  Mr.  Wilson, 
Bradford,  Robert  Hue  (an  accomplidied  classical  schol 
and  others  to  the  number  of  forty-two  belonged  to  it  Tho] 
Paine  (not  then  a  wretdied  apostate,)  was  also  a  mem 
QuesticMis  for  consideration  were  sometimes  proposed  t 
preTk>us  meeting — sometimes  suggested  on  the  same  even 
— chiefly  by  our  venerable  president  There  was  no 
mality  of  discusnoUt  Dr.  Rush,  who  had  great  power 
conversation,  commonly  took  the  lead.  OouvemeurM< 
was  intelligent,  sarcastic  and  abrupt  Dr.  Franklin,  the 
very  attentive,  said  but  little  after  the  subject  was  broac 
Paine  never  opened  his  mouth;  but  he  jfiimished  one  of 
few  essajrs  which  the  members  of  the  society  were  ezpe 
to  produce. .  It  was  a  well  written  dissertation  on  the  ine: 
diency  of  incorp^ating  towns.  We  used  to  assemble  is 
doctor's  library,  at  the  house  he  then  inhabited,  standing  1 
from  Market  street,  between  Third  uid  Fourth  streets.  It 
since  been  taken  down,  and  a  street  now  passes  over  its 
His  collection  of  books  was  extensive,  principally  howev< 
^the  French  and  English  languages.  They  were  not  in  gei 
expensively  bound.  The  outside  of  a  book  was  evidc 
not  regarded  by  him.  The  society  terminated  at  his  deo 
Its  minutes  are  now  in  my  possession,  and  are  intended  t 
deposited  in  the  Philadelphia  library.'' 


.  Although  resolved  from  the  outset  to  devote  himsdf  t 
profession  and  to  allow  no  other  emplo3rment  to  disturl 
attention  to  it,  a  determination  to  which  he  strictly  adli 
during  his  continuance  at  the  bar,  Mr.  Rawle  yet  readily 
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his  services  and  means  to  purposes  of  public  good,  and  was 
always  ready  to  unite  in  all  reasonable  schemes  for  the  ad- 
vancement of  science,  letters  and  taste.    He  was  a  member 
of  most  of  the  public  institutions  of  his  time,  and  to  some  con- 
tributed a  valuable  aid.  ^I  have  already  mentioned  that  he 
became  a  member  of  the  American  Philosophical  Society, 
three  years  after  his  return  from  Europe.    In  1 789,  he  became 
a  contributor  to  the  Pennsylvania  Hospital;  and  in  1791,  a 
member  of  the  society  for  the  establislunent  and  support  of 
SundayH9chools;  and  in  the  following  year  he  joined  the 
society,  instituted  (according  to  its  title,)  ^for  ttie*  purpose  of 
promoting  the  abolition  of  slavery,  for  the  relief  of  free  negroes 
unlawfully  held  in  bondage,  and  for  improving  the  condition 
of  the  African  race,'*  of  which  society  he  was  chosen  presi- 
dent in  the  year  1818,  on  the  death  of  Dr.  Wistar.    It  is  pro- 
per here  to  remark,  that  Mr.  Rawle's  opinions  and  views  on 
the  subject  of  the  abolition  of  negro  slavery,  ought  by  no 
means  to  be  confounded  with  those  wild  and  absurd  schemes 
which  are  prevalent  in  some  quartets  at  this  time,  and  fumiA 
another  evidence  of  the  exaggerated  phOanthropy  and  extreme 
tendencies  of  Ae  present  age.    He  had  too  much  of  that  old 
Englidi  endowment,  called  *^  common  ^nse,''  but  which  every 
day  seems  to  render  less  common,  to  suppose  that  emancipa- 
tion was  likely  to  be  brought  about  by  denunciation  and  abuse, 
or  that  it  can  ever  be  effected  with  safety  to  either  race,  except 
by  the  gradual  progress  of  opinion  in  the  communities  in  which 
it  exists;  and  he  knew  too  well  the  character  and  value  of  the 
constitutional  provisions  on  the  subject  of  slave  labour,  to 
countenance  any  interference  with  the  established  rights  of 
the  masters.    In  his  View  of  the  Constitution  of  the  United 
States,  he  treats  in  the  same  paragraph  of  the  separate  pro- 
visions in  that  instrument  for  the  restoration  of  fugitives  from 
justice  and  fugitives  from  service.    "The  states,''  he  adds, 
/'are  considered  as  a  common  family,  whose  harmony  would 
be  endangered,  if  they  were  to  protect  and  detain  such  fugi- 
tives, when  demanded  in  one  case  by  the  executive  authority 
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of  the  State,  or  pursued  in  the  other  by  the  persons  els 
an  interest  in  iheir  service/' 

In  1795,  Mr.  Rawle  was  elected  one  of  the  trustees  < 
University  of  Pennsylvania;  an  office  which  he  held  un 
death,  and  to  the  duties  of  which  he  applied  himself  c 
the  period  of  forty  years,  with  zeal  and  punctuality. 

In  the  year  1805,  he  became  a  member  of  the  Agricu 
Society,  and  of  the  Humane  Society;  and  took  an  activ< 
in  the  establishmeat  of  the  Academy  of  the  Fine  Arts;  \ 
opening  of  which  institution,  two  years  afterwards,  a 
request  of  the  directors,  he  delivered  a  public  address,  in  v 
he  earnestly  vindicated  the  claims  of  painting  and  sculj 
to  the  encouragement  and  support  of  a  republican  commt 

In  1807,  he  was  elected  an  honorary  member  of  the 
nsBan  Society  of  Philadelphia,  an  association  which  I  be 
ia  not  now  in  existence. 

In  1819,  at  the  request  of  the  officers  of  the  Philadel 
Society  for  promoting  agriculture,  he  delivered  the  an 
public  address  before  that  body.  In  this  discourse,  which 
published  by  order  of  the  society,  he  discussed  the  subje 
emigtation  to  this  country,  in  reference  principally  tc 
effects  upon  agriculture,  and  thence  to  the  general  interest 
the  community ;  and  indicated  some  of  the  duties  of  the  govi 
ment  towards  emigrants,  and  of  the  latter  towards  the  o 
munity  into  which  they  are  received. 

In  1822,  Mr.  Rawle  was  chosen  a  director  of  the  Libi 
^  Company  of  Philadelphia,  an  office  which  he  had  held  ac 
years  previously;  but  he  resigned  the  situation  again,  a 
only  a  few  months  continuance  in  it 

In  the  same  year,  on  the  decease  of  the  venerable  Ja 
Ingersoll,  Mr.  Rawle  was  unanimously  chosen  to  succ< 
him  in  the  office  of  Chancellor  of  the  Society  of  Associai 
Members  of  the  Bar.  Shortly  after  his  appointment,  he  ( 
livered  an  address  before  the  society,  which  was  published 
their  request.  In  this  discourse  he  reviewed  the  early  a 
stitution  and  laws  of  Pennsylvania,  particularly  ^the  gn 
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law/'  as  it  was  called;  treated  of  the  equity  jurisprudence 
of  Pennsylyania^  and  the  method  of  administering  it;  and  sug- 
gested the  expediency  of  granting  additional  powers  to  the 
courts  to  do  justice,  according  to  the  mode  of  proceedings  in 
diancery.  <«  It  is  time/'  he  concludes,  <^  to  reduce  the  uncer- 
tain corruscations  of  Pennsylvania  equity,  to  the  safe  and 
steady  light  of  chancery.  Some  may,  perhaps,  dread  the 
danger  of  innovation  on  a  practice  which  has  continued  for 
near  a  century  and  a  half.  Others  may  thnk  that  eliror  can 
receive  no  sanction  from  time,  and  that  while  the  genius  of 
our  countrymen  has,  at  least  since  the  commencement  of  the 
revolution,  been  so  active  in  almost  every  sort  of  political 
reformation,  we  ought  not  to  decline  the  performance  of  a 
duty  because  of  its  toil,  nor  the  improvement  of  a  sy^m  on 
account  of  its  antiquity.'' 

At  the  next  annual  meeting  of  the  society,  he  delivered  a 
second  discourse,  which  also  has  been  published.  TKe  sub- 
jects of  this  address  are  the  character  of  the  bar  and  the 
method  of  practice.  After  adverting  to  the  general  complaint 
of  the  law's  delay,  he  inquires  into  "the  influence  of  our 
peculiar  modes  of  practice,  on  the  promotion  of  prctfessional 
knowledge,  the  formation  of  professional  charactet,  and  the 
progress  of  forensic  proceedings."  The  difference  between 
the  subdivision  of  labour  in  England,  and  the  universality  of 
our  practice,  is  in  course  adverted  to.  "With  us,"  he  says, 
"the  term  laun/er  means  dLgenus^  not  a  species.  Liable  to 
be  called  on  in  every  branch  of  business  connected  with  the 
profession,  it  is  necessary  that  the  American  lawyer  should 
be  qualified  for  all:  he  is  not  merely  a  chancery  lawyer,  nor 
a  civilian,  nor  a  special  pleader,  nor  a  nisi  prius  lawyer.*  He 
forms  a  Uving  and  a  daily  refutation  of  the  opinion,  that  the 
science  is  too  comprehensive  to  be  all  undertaken  by  one 
man." 

He  then  proceeds  to  give  some  interesting  recollections  of 
the  worthies  of  the  olden  time, — of  Mr.  Chew,  Mr.  Wilson, 
Mr.  Sergeant,  Mr.  Lewis,  Mr.  Ingersoll,  Mr.  Edward  Biddle, 
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and  Mr.  Oeorge  Ross ;  and  discusses  the  question  of  the  cause  of 
the  slow  progress  made  in  our  judicial  proceedings.  ^  I  incline 
to  think/'  he  says,  <<  that  it  is  to  be  found  in  the  lengthier  rather 
themannerof  our  speeches.  On  the  trial  of  issues,  in  fact,  the 
examination  of  witnesses  does  not  generally  consume  more 
time  with  us  than  in  England.  Indeed  their  cross-examina- 
tions are  commonly  more  dilated  than' ours.  But  speeches  of 
the  great  length  to  which  we  are  accustomed,  are  there  un- 
known. An  hour  is  deemed  a  4arge  space  of  time  for  an 
address  to  a  jury.  Hie  same  moderation  is  carried  into  the 
discussion  of  arguments  in  bank.  Nine  eminent  counsel  were 
engaged  in  the  celebrated  case  of  Lindo  against  Sodnegy 
which  I  had  the  pleasure  of  hearing.  It  occupied  but  twa 
mornings.  With  us  it  would  probably  have*  employed  .as 
many  weeks.  The  great  cause  of  delay  with  us,  is  the  intro- 
duction of  books,  reading  entire  cases,  and  discussing  every 
case  that  is  read;  a  practice  entirely  unknown  there.''  Then, 
on  the  question  how  may  this  evil,  which  certainly  has  not 
diminished  since  the  date  of  his  discourse,  be  corrected^ — he 
tells  us  that  in  Athens  the  duration  of  a  speech  was  regulated 
by  the  clepsudra  (or  hour-glass),  under  the  direction  of  the 
court,  and  that  from  some  of  the  epistles  of  Pliny  it  may  be 
inferred,  that  after  the  reign  of  the  emperors  commenced,  the 
Athenian  practice  was  occasionally  adopted  at  Rome.  He 
concludes,  however,  that  such  a  power  could  not  safely  be 
lodged  in  the  bench  here,  consistently  with  our  ideas  of  «  vir- 
^tue,  liberty,  and  independence,"  and  that  after  all,  the  best 
hour-glass  is  public  opinion. 

About  the  period  of  these  addresses,  Mr.  Rawle  was  twice 
offered  by  governor  Hiester  the  situation  of  presiding  judge 
of  the^^district  court  of  the  city  and  county  of  Philadelphia.  In 
both  instances  he  respectfully  declined  the  office,  ^ot  that 
he  was  averse  to  a  judicial  station,  for  which  his  intellect, 
acquirements,  and  temperament,  well  adapted  hilii;  but  at 
that  time,  I  believe,  his  practice  yielded  him  considerably 
more  than  the  compensation  allowed  to  a  judge  by  our  inge- 
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moua  system;  and  he  considered  himself  mider  an  obligation 
of  duty,  to  persevere  in  the  toilsome  and  arduous  occupation 
from  which  he  had  hoped  long  before  to  have  been  permitted 
to  retire.  Domestic  circumstances,  however,  into  which  it  is 
not  requifflte  for  me  to  enter,  made  it  necessary  for  him  to 
continue  his  professional  labours,  far  beyond  the  period  ai 
whidi  they  are  usually  suspended,  and  prevented  his  accept- 
ance of  an  office  which,  there  is  every  reason  to  think,  he 
would  have  filled  in  a  manner  worthy  of  its  importance  and 
dignity. 

In  1825,  Mr.  Rawle  published  his  "View  of  the  Constitu- 
tion of  the  United  States.''  This  is  a  plain,  practical,  and 
intelligent  description  and  explanation  of  the  theory  and  ope- 
ration of  our  political  system.  The  introduction  contains  an 
historical  account  of  the  colonial  governments  of  the  several 
states,  and  of  the  federative  system  under  which  these  states 
were  nominally  held  together,  for  general  purposes,  pre- 
viously to  the  year  1787.  The  author  then  proceeds  tp  con- 
sider the  several  branches  of  the  government  of  the  United 
States,  legislative,  executive,  and  judicial;  specifying  the 
seveAl  provisions  of  the  constitution  in  regard  to  each;  ex- 
plaining their  import  and  bearing;  and  applying  to  them  the 
various  decisions  that  have  taken  place  in  the  supreme  court 
and  other  tribunals.  Mr.  Rawle's  general  views  on  political 
subjects,  led  him  to  concur  in  the  construction  which  has 
been  given  to  the  powers  of  the  federal  government  by  the 
supreme  court;  but  he  has  not  adopted  those  opinions  blindly, 
and  in  some  instances  has  expressed  his  dissent  from  the 
judgments  of  that  court.  The  volume  concludes  with  a  chap- 
ter on  the  blessings  and  benefits  of  the  union,  and  of  that 
invaluable  constitution  by  which  those  blessings  and  benefits 
are  secured,  and  it  is  to  be  hoped  perpetuated:  and  the  author 
finishes  lus  work  with  a  quotation  from  the  farewell  address 
of  that  fllus^ous  man,  <<  whose  character,''  he  remarks, 
<<  stamps  inestimable  value  on  all  that  he  has  uttered,  and 
whose  exhortations  on  this  subject,  springing  from  the  purest 
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patriotism  and  the  soundest  wisdom^  ought  never  to  be  for- 
gotten or  neglected." 

The  opinion  entertained  by  the  public  of  the  value  of  this 
treatise^  is  shown  by  the  circumstance  of  its  having  gone 
through  three  editions^  and  having  been  adopted  as  a  text- 
book of  instruction  in  several  of  our  Uterary  institutions. 

In  the  month  of  June  of  tha  same  year  (1825),  the  Histori- 
cal Society  was  established  Mr.  Rawle  took  an  active  part 
in  its  formation^  and  was  unanimously  chosen  president;  an 
office  which  he  held  with,  I  am  sure,  the  equally  unanimous 
respect  and  affection  of  the  members  until  his  death.  On  the 
5th  of  November  following  his  election,  he  delivered  an  inau- 
gural discourse  before  the  members  of  the  society,  which 
forms  the  first  article  of  the  transactions,  and  serves  as  a  suit- 
able introduction  to  the  many  valuable  communications 
which  have  been  published. 

In  this  discourse,  after  explaining  the  objects  of  the  society, 
and  the  method  in  which  they  proposed  to  accomplish  them, 
Mr.  Rawle,  as  an  illustration  of  the  hnportance^of  historical 
inquiries,  reviewed  certain  theories  on  the  subject  of  the  ori- 
gin of  the  Indians  of  this  continent,  and  discussed  the^ues- 
tion  of  the  right  of  the  European  race  to  dispossess  them,  with 
great  force  of  argument,  and  with  his  characteristic  kindliness 
of  disposition  and  Christian  temper.  In  conclusion,  he  ex- 
pressed a  hope  that  the  Historical  Society  would  not,  like  too 
many  others,  be  characterized  by  <<vivacity  of  inception, 
apathy  of  progress,  and  premature  decay.''  <f  The  treasury 
of  literature,"  he  adds,  <<is  grateful  for  the  widow's  mite. 
Let  all  contribute  what  they  can,  and  they  will  contribute 
what  they  ought:  let  no  opportunity  be  lost  m  throwing  into 
the  common  stock,  not  only  what  may  be  collected  of  times 
that  are  past,  but  whatever  may  be  of  interest  in  relation  to 
time  that  is  present" 

Mr.  Rawle  did  not  confine  himself  to  a  preliminary  effort. 
He  took  an  active  part  in  the  business  of  the  institution,  and 
a  warm  interest  in  its  success;  and  he  punctually  attended 
the  meetings  of  the  council  until  disabled  by  bodily  infirmity. 
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In  February,  1826,  he  made  a  communication  to  the 
society,  touching  the  valedictory  address  of  president  Wash- 
ton;  which  was  referred  to  a  committee,  consisting  of  himself, 
Mr.  Morgan,  and  Mr.  Ingersoll.  Those  gentlemen,  it  is 
known,  addressed  letters  to  several  distinguished  friends  of 
Washington,  who  yet  survived;  and  obtained  from  them 
information  exceedingly  mteresting  in  a  literary  point  of  view ; 
but  far  more  important  from  the  conclusive  proof  it  afforded, 
that  the  farewell  address  was  throughout  written  by  the  ven- 
erable patriot  whose  signature  is  affixed  to  it.  About  the 
same  time,  Mr.  Rawle  communicated  to  the  society  a  <<  Vin- 
dication of  the  Rev.  Mr.  Heckewelder's  History  of  the  Indian 
Nations.''  He  also  furnished  a  <<  Biographical  Sketch  of  Sir 
William  Keith,'*  one  of  the  governors  of  the  province  of 
Pennsylvania,  though  his  name  is  not  given  to  this  article; 
and  f«A  Sketch  of  the  Life  of  Thomas  Mifflin,"  the  first 
governor  of  Pennsylvania  after  the  revolution.  These,  I 
beUeve,  are  all  his  contributions  to  the  stock  of  the  society; 
and  they  certainly  prove  not  merely  his  regard  to  his  duties 
as  a  member,  but  the  activity  of  his  mind  and  the  variety  of 
his  liiowledge. 

The  opinion  entertained  by  a  distinguished  literary  institu- 
tion of  his  learning  and  worth,  was  manifested  by  the  degree 
of  LL.  D.,  conferred  upon  him  September,  1827,  by  the  Col- 
lege of  New  Jersey.  The  distinction  is  believed  to  have  been 
entirely  spontaneous  on  their  part,  and  was  certainly  unex- 
pected by  him. 

In  the  year  1830,  Mr.  Rawle  was  appointed  by  governor 
Wolf,  one  of  the  three  commissioners  whose  duty  it  was 
<<  to  revise,  collate,  and  digest  all  such  pubUc  acts  and  statutes 
of  the  civil  code  of  this  state,  and  all  such  British  statutes  in 
force  in  this  state  as  are  general  and  permanent  in  their 
nature,"  and  to  consider  and  report  what  alteration  and  im- 
provements were  required  therein.  Mr.  Rawle  was  the  first 
named  in  the  commission,  and  his  appointment  was  univer- 
sally approved.    He  brought  to  the  important  and  difficult 
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task,  which  at  the  age  of  serenty  he  thus  undertook^  an 
ample  stock  of  legal  and  general  Imowledge,  great  personal 
experience  of  the  operation  and  practice  of  the  laws,  and 
withal  an  activity  of  mind  and  earnestness  of  purpose,  which 
are  seldom  displayed  at  that  time  of  life.  During  ttie  four 
years  of  emplo]rment  under  this  commisaon,  his  colleagues 
found  him  always  ready  for  business,  always  prepared  with 
his  quota  of  work,  always  prompt  in  communicating  his 
abundant  knowledge,  and  equally  disposed  to  receive  the 
suggestions  of  others,  and  remarkably  free  from  prejudice  or 
tenacity  of  opinion;  and  they  have  the  satisfaction  of  reflect- 
ing, that  although  in  the  course  of  their  arduous  labours  they 
occasionally  differed  from  him  in  views  of  subordinate  mat- 
ters; yet,  that  in  all  important  questions,  their  exclusions 
were  as  unanimous  as  their  intercourse  was  harmonious. 

Mr.  Rawle  joined  in  all  the  reports  made  by  the  commis- 
sioners to  the  legislature  excepting  the  last,  which  was  pre- 
pared and  transmitted  in  March,  1836,  a  few  weeks  only 
bejfore  his  decease. 

In  the  year  1830,  Mr.  Rawle  presided  at  a  town  meeting 
held  in  consequence  of  the  then  recent  revolution  in  Fiatioe, 
and  was  placed  at  the  head  of  a  committee  appointed  to  con- 
vey the  resolutions  adopted  by  the  meeting,  to  general  La 
Fayette.  I  have  before  me  a  copy  of  the  letter,  in  the  hand- 
writing of  Mr.  Rawle,  addressed  to  general  La  Fayette,  and 
the  original  of  the  answer  in  the  handwriting  of  that  eminent 
person. 

la  1831,  Mr.  Rawle  received  an  unexpected  and  gratify- 
ing  evidence  of  the  affection  and  respect  with  which  he  was 
regarded  by  his  professional  associates.  At  a  meeting  of  the 
members  of  the  Bar  of  Philadelphia,  held  on  the  20th  of 
December,  it  was  unanimously  resolved,  that  they  were 
^  desirous  to  express  their  respect  and  regard  for  their  vener- 
able  associate,  and  to  preserve  a  likeness  of  one  who  has  con- 
tributed to  do  honour  to  his  profession;''  and  they  accordingly 
solicited  him  to  sit  for  his  portrait,  to  be  painted  at  their 
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expense,  and  to  be  placed  in  the  room  of  the  Law  library. 
The  request  was  complied  with:  a  very  striking  likeness  was 
produced  by  Mr.  Inman,  and  now  occupies  its  destined  posi- 
tion along  side  of  the  portrait  of  chief  justice  MarshaU,  paintcid 
at  the  request  of  the  same  bar,  and  not  far  from  that  of  his 
old  friend  William  Lewis,  Vhose  very  striking  portrait  painted 
by  Stewart,  was  within  a  few  years  found  among  the  lumber 
of  an  auctioneer's  store-room,  and  presented  to  the  Bar  by 
Mr.  Head. 

Shortly  after  this,  Mr.  Rawle  deUvered  by  request,  an 
address  before  the  Law  Academy.  The  subjects  which  he 
chose  were  the  importance  of  adequate  preparation  of  know- 
ledge for  the  study  of  the  law;  which  he  explained  and 
enforced  with  great  earnestness  and  emphasis.  In  concluding 
this  discourse,  he  paid  a  merited  tribute  to  the  eminent  and 
distinguished  individual  who  presides  over  the  Philosophical 
Society,  and  who  now  so  worthily  fills  the  situation  which  he 
at  that  time  held,  of  president  of  this  society.  <<It  is  almost 
half  a  century,''  he  said^  ^^since  the  commencement  of  an 
acquaintance,  and  the  formation  of  a  friendship  with  your 
learned  and  amiable  provost^  who  after  fighting  the  battles 
of  his  adopted  country,  immediately  turned  his  attention  to 
the  study  of  her  laws.  Neither  the  variety  of  his  Uterary  pur- 
suits and  accomplishments,  nor  the  pressure  of  age,  have 
interrupted  the  continuance  of  his  devotion  to  this  exact  and 
interesting  science.  May  you,  my  young  friends,  imitate  his 
example.  May  you  all  be  convinced,  that  those  who  unlike 
him,  relinquish  the  improvement  of  the  mind  before  its  facul- 
ties have  frdled,  will  find  in  the  torpor  of  age  neither  dignity 
nor  happiness." 

In  1831,  at  the  request  of  the  Philosophical  Society,  Mr. 
Rawle  prepared  a  short  biographical  account  of  his  early 
frigid,  Zaccheus  Collins,  who  had  died  a  short  time  previ- 
ously. This  memoir  was,  I  beUeve,  the  last  of  his  mprely 
literary  compositions.  His  time  during  this,  and  the  two 
succeeding  years,  was  mainly  employed  in  the  revision  of  the 
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laws;  and  he  had  little  leisure,  if  he  had  the  desire,  to  ap 
again  as  an  author. 

His  constitution  too  began  to  give  way.  For  sixty  y 
he  enjoyed  almost  iminterrupted  health.  About  ten  y 
before  his  death,  he  was  attacked  by  a  distressing  compl 
which  required  all  the  skill  of  his  eminenf  phjrsicians  to 
due;  and  to  prevent  the  recfurrence  of  which,  he  was  '. 
under  a  rigid  and  particular  diet;  abstaining  almost  altoge 
from  vegetable  food. 

During  the  year  1835,  his  bodily  infirmities  increi 
rapidly,  and  he  was  seldom  able  to  leave  his  house;  but 
mental  vigour  and  activity  were  unabated.  He  read  a  g 
deal;  and  few  men  have  found  greater  enjoyment  in  bo 
or  more  fully  verified  and  realized  Cicero's  descriptioi 
them.  Literature  was  in  truth  the  delight  and  omamec 
his  youth,  the  relaxation  of  his  manhood,  and  the  solace 
comfort  of  his  dedining  years.  He  was,  during  a  great  ] 
of  his  life,  unfortunately  subject  to  inflammatiorrof  his  e^ 
which  disabled  him  from  r^ing  at  times,  and  especially 
night;  but  he  was  never  without  those  who  were  happ3 
be  the  means  of  imparting  gratification  to  him,  and  wh 
filial  piety,,  doubdess  finds  in  the  recollections  of  duty  \ 
performed,  some  alleviation  of  the  loss  they  have  experienc 

After  a  confinement  of  several  weeks  to  his  sofa,  or  l 
during  whidi  the  decay  of  nature  was  gradually  taking  pis 
not  unaccompanied  with  painful  and  distressing  ailmei 
:which  he  endured  with  great  fortitude  and  composure,  < 
venerable  friend  and  associate  departed  this  life  on  the  Ij 
day  of  April,  1836. 


In  Ae  preceding  pages  I  have  endeavoured  to  comply  w 
the  request  of  the  society,  by  submitting  to  them  a  memoir 
the  life  of  their  deceased  president  I  have  not  written  1 
eulogy.  Neither  their  wishes,  nor  my  disposition  tend  tl 
way.  The  language  of  overstrained  praise,  would  be  unsv 
able  to  the  simpUcity  of  his  character. 
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It  is  proper,  howoTer,  before  closing  this  paper,  that  I 
should  mention  some  of  the  principal  features  of  a  character, 
which,  m  childhood,  I  learned  to  regard  with  a  respect  and 
affection,  which  the  ahnost  daily  intercourse  of  after  life  in  no 
wise  lessened 

Mr.  Rawle  was  an  accomplished  jurist,  a  good  scholar,  and 
a  person  of  great  taste  and  great  general  acquirements.  His 
reading  in  early  life  had  been  extensive;  and  he  brought  to 
his  professional  studies  a  discriminating  and  healthy  mind, 
which  enabled  him  to  make  the  best  use  of  what  he  read. 
His  learning  was  not  confined  to  the  jurisprudence  of  England 
and  America,  but  extended  much,  deeper  into  that  of  the  an- 
cient and  modem  law  of  the  continent  of  Europe  than  was 
usual  in  the  last  century.  His  professional  business  for  the 
twenty  years  between  about  1793  and  1813,  was  very  great, 
and  his  income  large.  His  name  appears  in  most  of  the 
.  important  causes  of  that  period,  and  his  arguments  always 
commanded  the  attention  and  respect  of  the  court  His 
address  to  a  jury  was  simple  in  diction,  always  free  from 
unnecessary  ornament,  but  earnest  and  impressive.  I  have 
already  said  that  his  deportment  was  conciHatiBg  tahis  adver- 
saries; and  I  believe  that  it  may  be  said  with  truth,  that  he 
never  made  an  enemy  at  the  bar. 

His  classical  knowledge  was  more  extensive  and  accurate 
than  that  of  most  men  in  this  country,  not  scholars  by  profes- 
sion. He  read  a  great  deal,  and  to  a  late  period  of  his  life,  in 
the  Roman  authors.  Many  of  his  editions  belonged  to  his 
grand£Either,  William  Rawle.  With  the  Gre^ek  writers,  he 
was  not  so  familiar;  though  he  made  the  Greek  Testament  a 
frequent  study.  He  was  fond  of  poetry;  and  at  one  period 
of  his  life,  wrote  a  great  deal  of  it  and  very  agreeably;  but,  I 
believe,  few  of  his  verses  are  left.  I  have  mentioned  in  an- 
other place,  that  he  drew  and  painted  well  I  have  seen 
sketches  of  his,  that  would  do  credit  to  artists  of  reputation. 

These,  however,  were  the  mere  ornaments  or  externals  of 
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a  character,  the  fabric  or  substance  of  which  was  great  moral 
worth,  founded  upon  and  sustained  by  religion.  Mr.  Rawle 
was  at  all  periods  of  his  life  a  devout  man.  He  had  thought, 
read,  and  written  much  on  the  subject  of  reUgion.  I  have 
perused  many  MS.  volumes  written  by  him  on  the  evidences, 
doctrines,  and  working  of  our  Christian  faith ;  and  have  found 
reason  to  admire  the  extent  of  his  research,  the  wisdom  of  his 
remarks,  and  the  gentle  and  catholic  spirit  by  which  they 
were  dictated.  He  was  a  sincere  believer  in  the  fundamental 
doctrines  of  the  Christian  religion.  He  admired  its  beautiful 
morality,  and  was  deeply  sensible  of  its  adaptation  to  the 
wants  of  society.  In  the  latest  years  of  his  life,  religion  occu- 
pied a  large  portion  of  his  thoughts.  As  the  shadows  of 
evening  gathered  round  him,  he  seemed  desirous  to  close  the 
shutters  upon  all  mere  hiunan  q>eculation,  and  enlightened 
and  warmed  by  the  faith  of  the  gospel,  to  commune  with  his 
own  heart,  and  prepare  himself  for  the  great  event  that  was 
drawing  nigh.  This  is  not  the  time  for  the  publication  of  any 
of  his  devotional  writings  or  speculative  opinions.  Hereafter 
possibly  they  may  see  the  Ught  I  will  only  add,  that  by 
birth,  a  member  of  the  Society  of  Friends,  Mr.  Rawle  never 
ceased  to  entertain  the  highest  respect  for  that  excellent  body, 
and  generally  attended  their  place  of  worship  when  his  health 
permitted,  although  he  differed  from  them  in  some  points  of 
opinion  respecting  language  and  attire.  Mr.  Rawle's  religion, 
as  I  have  intimated,  was  not  an  abstract  or  inanimate  specu- 
Jation.  It  governed  and  influenced  his  whole  life.  It  con- 
trolled and  tempered  him  during  many  years  of  prosperity, 
and  sustained  and  comforted  him  in  later  dajrs  of  distress  and 
misfortune. 

With  qualities  of  mind  and  heart  such  as  I  have  mentioned, 
Mr.  Rawle  passed  a  life  of  seventy-six  years,  without  stain 
or  reproach.  Popularity,  perhaps,  in  the  prevailing  accepta- 
tion of  the  word,  he  did  not  seek  to  possess.  That  <^ habitation, 
giddy  and  unsure,''  which  in  the  words  of  the  poet  he  hatli 
<<who  buildeth  on  the  vulgar  heart,"  it  was  not  his  ambition 
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to  possess.  He  sought  and  acquired  that  enduring  reputation 
wUch  is  founded  on  the  good  opinion  of  the  wise  and  virtuous 
of  this  world;  and  may  we  not  hope  that  at  the  close  of  that 
venerable  life, 

**t]ie  EmirAL  Mastkr  toand 
The  talentii  lent  ilim  weU  employed  !** 


LETTER  FROM  MR.  DU  PONCEAU  TO  THE 
AUTHOR  OF  THIS  MEMOIR. 

PkOadelpkitt,  3d  June,  1837. 
To  Thomas  I.  Wharton,  Ebo. 

My  Dear  Sir: 
I  tit  down  with  pleasare  to  oomply  with  your  request,  bj^  eommittin^  to  writing 
my  recollections  of  our  lamented  friend,  William  Rawle,  during  an  acquaintance 
of  more  than  fifty  years.  Unfortunately,  I  cannot  add  much  to  what  you  haye 
rdated  in  your  interesting  Biographical  Notice,  presented  to  the  Historical  So- 
ciety of  Pennsylvania,  which  is  to  be  published  in  the  forthcoming  Yolnme  of 
their  Memoirs.  During  the  greatest  part,  I  may  say  almost  the  whole  time  of 
our  acquaintance,  Bftr.  Rawle  and  I  were  engaged  in  a  laborious  profession,  which 
affords  little  leisure  for  social  intercourse;  and  though  our  literary  tastes  were  in 
most  things  similar,  such  was  the  nature  and  urgency  of  our  daily  occupations, 
that  we  were  seldom  allowed  to  indulge  our  inclination  to  wander  into  m^re 
flowery  paths;  for  the  law,  as  you  well  know  is  a  jealous  mistress,-  and  requires 
undivided  attentions  from  her  Yotaiies.  The  Hie  of  a  lawyer  in  the  lull  practice 
of  his  profession,  offers  very  little  but  the  dull  and  dismal  round  of  attendance 
upon  courts,  hard  studies  at  night,  and  in  the  day  &tiguing  exertions,  which, 
bowerer  brilliant,  are  confined  to  a  narrow  theatre,  and  leaTe  nothing  behind  but 
a  blaze  of  reputation,  and  the  echo  of  a  name.  Had  Mr.  Rawle  had  leisure  to 
pursue  the  scientific  labours  which  he  so  successfully  began,  in  his  View  of  the 
Constitution  of  the  United  States,  a  full  length  picture  of  his  mind  would  have 
been  found  in  the  various  works,  which  his  genius  and  imn^ense  fund  of  know* 
ledge  enabled  him  to  produce.  An  author's  life,  it  is  said,  is  found  in  his  works; 
but  where  is  the  life  of  an  eminent  lawyer  or  physician,  whose  days  and  nights 
have  been  devoted  to  the  exercise  of  their  professions  7  The  names  of  Lewis  and 
of  Kuhn  are  dear  to  their  contemporaries;  but  the  next  generation  will  probably 
forget  them  I  It  will  not  be  so  however,  with  William  Rawle;  though  he  has 
left  little  behind  him,  that  little  is  of  such  sterling  weight  and  value,  as  will 
transmit  his  name  with  honour  to  posterity. 

Tou  will  now  easily  understand,  why  I  can  add  but  little  to  the  stock  of  in* 
formation  which  you  have  collected  of  the  life  of  our  excellent  friend.    A  few 
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occMJonil  uiee&ilM  are  all  tbat  I  ean  oontribate,  ts  thef  oeoor  to  mj  nemory. 
Aftar  tha  firat  panga  of  aaparaUon,  aaeh  reooOeetiooa  aia  plaaaiiif  to  tha  mind. 
I  dwaQ  upon  tham  with  plaaaura,  whik  I  oommtt  tham  to  papar,  and  feata  H  to 
joo  to  mako  aaeh  we  of  tham  aa  joa  will  thiak  propar. 

Mr.  Rawla  eodld  not  boaat  of  an  AnghStMrn  daaeaot  Hia  arifiii  moat  ha 
traoadtodiaooiiqiiaforaofdia  AiiflOiSaxQoa— thaNormaiia.  Hia  name  la  eri* 
dairtlj  (with  a  little  fariation  in  tha  erthofraphy,)  the  aame  aa  that  of  Jbaiil, 
tha  firat  duke  of  Nonnandy,  who  in  die  year  913,  obtained  tha  aoforaigntf  of 
that  profinoa  ftmn  Gharlea  die  Simple,  kinf  of  Franoe,  who  alao  gate  him  hia 
danf hier  Giaelle  fai  marriafa.  He  waa  an  aneealor  lo  William  tha  Cooqoafor. 
The  monkiah  annaliata  hi  their  bad  Latin,  called  him  JtaOa,  but  it  ia  an  aaeer- 
tained  &ct,  that  hia  name  waa  J?«aiii,  which  afierwarda  became  vkry  onmmon 
in  IVanoe,  partioolariy  in  Normandy,  whence  it  paaaed  over  into  England,  whero 
die  Engliah  w  waa  anbatitoted  lor  the  French  diphthong  a«.  Thia  etjrmclogy 
waa  often  talked  oter  between  Mr.  Rawle  and  me;  he  fteely  admitted  it,  and 
thoogh  a  Quaker,  did  not  aeem  diapleaaed  lo  bear  die  aame  name  aa  tha  < 


My  acfinahitiace  with  Mr.  Rawle  began  in  the  year  1784,  whan  I  waa  atody 
ing  law  under  William  Lewia,  at  that  time  the  moat  oelebraled  lawyer  in  Phi- 
ladelphia, and  periiapa,  in  the  United  Statea.  Lewia  waa  the  eon  of  a  plain 
ftrmer  in  Cheater  county,  who  aent  him  twioe  a  week  with  hia  truck  lo  die  market 
In  thia  city,  which  he  carried  in  a  little  cart  with  one  hcraa.  The  courta  of  jua- 
tioe  then  eat  in  the  court  houae,  lately  pulled  down,  at  the  krteraaetion  of  Market 
and  Second  itreetB.  After  diapoaing  of  hia  vegetable  atore,  die  kd  hitched  hia 
horae  to  a  poat,  and  went  into  the  court  houae  to  hear  the  kwyera  plead.  After 
attending  there  fer  acme  time  during  repeated  Tiaita,  he  waa  at  once  atruck  with 
die  idea,  that  he  alao  could  apeak,  if  he  had  only  the  reqnlaile  knowledge.  Na- 
ture had  endowed  him  with  a  clear  diacriminating  mind,  a  retentita  memory,  a 
powerftil  focal  organ,  and  an  admirable  fluency  of  apeech.  Nature  had  deaigned 
him  fer  the  l^gal  profearion.  He  feh  the  impuke;  it  waa  irreaiatible.  Like 
Corregio,  he  exclaimed,  Sem  pUttrt  mmeh*U;  **I  ako  am  an  orator,  and  why 
ahould  not  I  be  a  kwyer  aa  well  aa  thoae  whom  I  hear  prattling  around  me?** 
FaD  of  thk  idea,  he  went  to  hb  ftther,  and  told  him  he  waa  determined  to  atody 
the  kw,  and  adopt  it  aa  hk  profeaaion.  Hk  ftther  laughed  at  him,  and  w^  he 
might,  lor  hk  education  had  not  eartended  larther  than  reading,  writing,  and 
oommon  arithmetic  He  waa  not,  howerer,  diacouraged;  he  did  not  gire  hk 
ftther  a  moment's  reat,  until  he  put  him  apprentice  to  George  Roee,  then  the 
moat  eminent  kwyer  in  thk  city ;  under  whom  hkprogreaa  waa  rapid.  A  few 
yeara  after  hk  admiaaion,  he  waa  Ibund  at  the  head  of  the  legal  profeaaion. 

I  waa  atodying  then  under  thk  abk  maater,  when  I  firat  became  acquainted* 
with  Mr.  Rawk.  I  had  gone  through  Bkckatone'a  Commentarioa  and  Wood*a 
Inatitutea,  and  waa  adriaed  to  enter  upon  the  atndy  of  Coke  uptm  LittUUm,  I 
wanted  to  haTC  a  copy  of  the  work  all  to  myidf,  to  read  it  at  my  ease;  but  it 
waa  not  eaay  to  be  procured.    After  many  finitleaa  apphcationa,  I  bethought 
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mjrtdf  of  potthi^  in  advertiseiiient  in  the  newspapen,  in  wbidi  I  olfered  to  give 
%  wt  of  Yalin*!  Commentarj  on  the  Freneh  Biaiine  Ordinanoet,  in  ezehtnge  ftr 
the  book  I  eo  mneh  desiied  to  hate.  To  mj  great  iitonithmcnt  and  deUfht,  I 
leceiTed  a  note  firom  Mr.  Rawle,  (then  unknown  to  me,)  acoeptinf  of  the  oflfer. 
I  went  innneifiatdy  to  hie  hooae,  where  the  bargam  was  eondoded,  and  an 
aoqoaintanee  began  between  oa  which  afterwards  ripened  into  fiiendshipi 

I  took  home  the  knged  for  Tolnme,  md  immediately  entered  npon  its  study. 
I  had  then  no  time  to  k)se»  fer  I  had  also  to  perform  the  duties  of  my  office  cf 
notary  poblie  and  sworn  interpreter  of  foreign  languages,  to  which  I  had  been 
appointed  by  the  execntife  coandl  in  the  preceding  year.  It  is  not  to  be  won- 
dered at,  therefore,  if  there  was  at  that  period  no  comroonication  between  Mr. 
Rawle  axid  layselC  while  I  was  so  actifely  and  incessantly  engaged.  At  last, 
at  Jane  term  1785,  my  good  master,  Mr.  Lewis,  who  had  followed  my  progress, 
and  had  always  been  ready  to  assist  me  with  his  lessons  and  his  adTice,  which 
I  foond  of  immense  use  and  adrantage  to  me,  after  a  kmg  and  strict  examination, 
thooght  he  might  Tenture  to  more  for  my  admission  as  an  attorney  of  the  coort 
of  oommon  pleas  for  the  city  and  county  of  Philaddphia.  Mr.  Rawle  Ind  Mr. 
Sergeant,  (the  ftther  of  our  distinguished  fUlow  citixen,)  were,  appointed  my 


I  met  them  with  a  trembling  heart  The  examination  was  begun  by  Mr. 
RaiHe.  To  my  utter  astonishment  and  dismay,  he  proceeded  to  examine  me  on 
tiie  ciYil  and  maritime  kw,  and  on  the  ju9  po§iUmimiL  I  learned  afterwards 
that  he  did  so  out  of  kindness  to  me.  I  had  exchanged  with  him  Valin*s  Gobi. 
nentaries  lor  Coke  upon  Littleton.  He  thought  I  must  be  more  ftmiHar  with 
the  former  books  than  witii  the  latter;  but  it  was  quite  the  rererse.  Mr.  Ser- 
geant  relteted  me  by  asking  me  questions  out  of  the  books  that  I  had  stuped. 
Mr.  Rawle  fell  in,  and  puisned  the  same  course;  after  which  I  bad  the  satisfiio- 
tion  to  be  distinguished  with  a 

Ben^,  bend  respondere, 
Dignus,  dinms  es  entrare 
In  nostro»>cto  corpore. 

On  the  &?ourabIe  report  of  tiiese  gentlemen,  I  was  admitted.  From  that 
moment  Mr.  Rawle  showed  me  marks  of  particular  friendship.  I  visited  him 
frequently,  and  was  always  kindly  received.  I  was  in  a  manner  domesticated 
in  his  fiunily.  For  some  time  we  engaged  together  in  the  study  of  the  German 
hmguage,  of  which  I  had  gained  some  slight  knowledge  in  the  fiunily  of  Baron 
Steuben.  We  did  not  pursue  it  long  together;  the  interruptions  of  business  did 
not  permit  it  However,  I  know  that  he  continued  afterwards  the  study  of  that 
language;  but  to  what  extent  he  acquired  it,  I  cannot  exactly  tell.  I  remember 
that  one  day  we  were  sitting  together  in  the  court  room,  at  a  meeting  of  the 
bar,  for  what  was  called  $€ttlimg  lAs  doekeU.*    In  the  intervals  of  business,  the 

'  I  do  not  believe  that  there  b  a  gentleman  at  our  bar,  myself  excepted,  who 
knows  the  meaning  of  the  expression,  tettling  ike  docket^  as  it  has  long  since  Men 
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lawyers  would  cooTerie  with  each  other;  and  a  proat  deal  of  mirth  and  food 
hnmoiir  feneraUj  proTailed.  On  that  oeeaaion,  the  oooTenation  turned  upon 
ignorant  jodgee,  who  were  not  a  raritj  at  that  time;  when  the  preaident  of  die 
eoort  of  oommon  pleaa,  waa  an  honeat  juatice  of  the  peaoe,  who  kept  a  little  ahop 
•ome  where  in  Cheatniit  street,  and  knew  no  more  of  law  than  he  did  of  Greek. 
Many  hackneyed  stories,  well  known  among  the  proftasion,  were  related  upon 
the  sohjeet  While  this  was  going  on,  I  wrote  on  a  small  slip  of  paper  the  Al- 
lowing German  epigram,  which  I  had  read  some  where,  and  handed  it  across 
the  table  to  Mr.  Rawle. 

Mein  8ohn!  weist  da  was, 
Bist  etn  advokat;    • 
Mein  Sohn!  weist  du  nichta, 
Bist  ein  Gchelmer  Roth. 

Mr.  Rawle  immediately  wrote,  and  sent  to  me  the  following  poetical  translation. 

Oor  Tom  is  a  wit,  at  the  bar  he  will  drodp^e; 
Oor  Will  ii  a  ibol,  and  we*ll  make  him  a  jndg^ 

Thb  ahowa  that  he  was  not  unacquainted  with  the  language  of  Schiller  and 
Goethe. 

Among  the  marks  of  friendship  which  I  received  from  Mr.  Rawle  at  that 
period,  I  aball  nefer  ferget  that  he  was  the  first  who  took  me  in  as  assistant 
oounsel  in  a  cause  of  some  importance.  It  waa  a  Quaker  cause,  of  a  mercantile 
diaracter.  More  I  do  not  recollect,  except  the  name  of  our  dient,  which  is  here 
of  no  consequence.  To  me,  a  stranger  in  the  land  without  connerions,  and  at 
the  beginning  of  his  career,  it  was  rendering  a  great  and  an  eaeential  serricei 
It  was  also  a  mark  of  confidence  for  which  I  feH  grateftil  ever  after;  and  I  oAen 
took  occasion  to  remind  Mr.  Rawle  of  it,  and  express  to  him  again  and  again 
the  sentiment  of  gratitude  with  which  it  had  in^tred  nie.  I  am  happy  in  this 
opportunity  of  recordiog  it 

It  was  not,  however,  that  I  wanted  business.  My  notary's  office  kept  me 
much  employed.  On  looking  at  my  docket  dot  September  term,  1785,  tiie  first 
after  my  admission,  I  find  I  was  then  concerned  in  twenty-one  suits,  either  lor 
plaintiff  or  defendant  It  waa  a  pretty  good  beginning.  Indeed,  I  had  begun 
to  |«actice  since  the  year  1783,  in  the  name  of  a  young  attorney  called  William 
Itf  urray  Jr.,  who  aoon  after  I  was  admitted,  left  this  lor  the  western  country, 
where  he  died.    Thus  I  became  acquainted  with  the  forma  of  proceeding.    But 

into  disuse.  The  lawprers  used  to  meet  at  the  beginning  ofevery  term  at  the  pro- 
thonotary's  office,  or  m  the  court  room,  where  aU  the  actions  on  that  docket  were 
auccessively  called  over  bv  the  clerk,  and  were  put  at  issue,  marked  for  trial,  or 
continued.  Rules  to  declare  or  plead  were  taken,  pleas  and  replications  were 
given,  and  judgments  confessed;  and  causes  were  marked  for  trial,  or  argument 
All  this  was  done  viva  escf ,  and  short  entries  were  made  by  the  prothonotary, 
firom  which  the  lists  of  triab  and  arguments  were  made  out  at  each  term.  The 
dockets  of  the  supreme  court  and  of  the  common  pleas,  were  settled  in  the  same 
manner.  I  am  told  that  the  practice  is  still  followed  in  some  of  the  county  towns 
of  this  state. 
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I  WM  mC  the  IflM  obliged  to  Mr.  Rawle  fer  dietiiifiiiiliiiif  me  ts  he  did ;  which 
g»fe  me  a  stending  al  the  ber»  which  I  could  not  hafe  cqieeted  fer  many  yean 
to  come.  I  am  happy  in  thia  opportimily  to  paj  a  fratefhl  tribata  to  hie 
memory. 

I  waa  not  the  only  ywmg  man  whom  Mr.  Sawle  that  patronised;  fer  bene?o» 
Itaee  was  a  ttrong  trait  in  hie  character.  I  particolariy  remember  a  ibreiginar 
whom  he  generooaly  took  by  theliand,  and  by  hla  reoommendationa  introduced 
into  hoaineM  in  the  line  that  he  profoMed,  and  who  afterwarda  repaid  him  with 
the  hUekeat  iofratitode.  I  Ibrbeur  sayiof  more  upon  thia  iolject  I  mmi 
not  diatarb  the  aehes  of  the  dead.  The  angratefiil  man  fradoaUy  loet  by  hia 
coadnct  the  eeteem  which  Bfr.  Rawle'e  ftiendahip,  and  lometalenta  that  h0  pca- 
•e8Md«  had  obtained  ibr  him.  He  left  thia  conntry  and  went  to  Enghind,  vhera 
he  died.    There  are,  probably,  persona  yet  liviof  who  wiU  know  to  whom  I 


I  married  in  the  year  1788,  and  fiom  tiiat  time  I  began  to  lead  a  Yery  retired 
life,  attwidlng  only  to  the  dntiea  of  my  profession.  My  intercourse,  therafere, 
with  Mr.  Sawle,  waa  not  so  frequent  aa  it  need  to  be.  We  met  in  courts  ot 
jastice  in  a  friendly,  but  not  so  intimate  a  manner  as  theretofere.  In  the  ssme 
year  the  federal  constitotion  was  promolgated.  We  took  different  sides.  I 
regret  to  my,  that  I  belonged  to  what  was  called  the  anti-fedcral  party.  I  thooght 
I  was  right:  sobsequent  events  ha?e  proved  that  I  waa  in  the  wrong.  Hie  French 
revolotion  feOowed,  and  parties  became  still  more  exasperated.  Under  the  admi* 
nistration  of  the  elder  Adams,  Mr.  Hawle  was  made  district  attorney.  This 
hrooght  VB  still  more  in  oppueition  to  each  other;  for  in  the  great  political  caoses, 
and  the  prise  canaes,  which  at  that  time  were  so  nomeroos,  we  were  almoet 
alwaya  engaged  on  oppooite  aides.  Notwithstanding  all  this,  I  can  say  with 
troth,  that  oar  mntoal  esteem  nerer  soifered  any  diminntion.  We  met  as  an- 
tagonisti,  bat  always  parted  as  friends.  In  all  oar  ferensic  debates,  and  they 
were  nameroos,  I  do  not  remember  a  single  harsh  expreesion,  or  even  a  woid 
that  codd  inflict  a  wound  on  one  or  the  other  of  the  combatanta.  Mr.  Bawle 
was  sometimes  satirical:  he  neter  sofiered  an  ongoarded  expression  of  min^  to 
escape,  withoat  some  good  stroke  of  wit,  that  was  any  thing  bat  amasing  to  me; 
bat  it  was  always  done  in  such  a  delicate,  good  homoared  way,  that  it  was  im- 
posstUe  fer  me  to  take  dfenoe;  and  I  well  remember  that  once,  when  I  had  in 
an  addrcM  to  a  jory  feirly  laid  myself  open  to  his  shafts,  I  begged  of  him  to 
qiare  me  in  his  reply,  which  he  was  kind  enoogh  to  promise,.and  kept  his  word. 

In  the  beginning  of  the  present  centary,  daring  the  reign  of  the  embargoi 
noppintereoarae,  and  other  restrictife  measares  prodoced  by  the  British  orders 
in  council,  and  the  Berlin  and  Milan  deoreea,  a  great  namber  of  caoses  were 
carried  op  from  this  city  to  the  sapremeooort  of  the  United  Statee.  Tbe  coon* 
sel  engsged  in  those  caoses,  were  in  the  habit  of  going  together  to  Washington, 
to  argue  their  cases  befere  that  tribunal.  These  were  Mr.  IngersoU,  Mr.  Dallas, 
Mr.  Lewis,  Mr.  Edward  Tilgfaman,  Mr.  Rawle,  and  myselC  who  am,  alas!  the 
only  sorvifor  of  that  joyoos  band.    We  hired  a  stage  to  ourselves,  in  which  we 
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proceeded  bjeMyjoonieyi.  The  oooit  Mt  tlicii,  at  it  does  at 
until  lately,  in  tlie  montli  of  Febniarj;  eo  tlMit  we  had  to  travel  in  the  depth  of 
winter,  tiirongfa  had  roada,  in  the  midat  of  rain,  hail  and  (now,  in  no  wj  eoan- 
ibrtaUe  way.  Nerertheleee,  aa  aeon  aa  we  were  out  of  the  dfy,  and  fUt  the 
flmh  of  air,  we  were  lilu  aehool  boja  on  tiie  plaj  fronnd  on  a  holiday;  and  we 
hefan  to  kill  time  hy  allthe  roeana  that  oar  imayinatien  could  angfeat.  Flaahee 
of  wit  ahot  their  ooraaoationa  on  all  aidea;  pone  of  the  fenoine  Phfladelphia 
stamp  were  banded  aboot;  old  coOflfe  atoriee  were  rented;  macaronic  Latin  wall 
^oken  with  great  parity;  ioofa  were  aonf,  even  cluaical  aonfa,  among  winch 
I  recoUeet  the  ftmooa  Bicchinalian  of  the  arcfa-deaoon  of  Oiftrd,  *^MUd  mt 
pi'9p9§Uum  in  taftemd  aiert;**  in  ahort,  we  mifht  hafo  been  taken  fiir  any  thing 
bat  the  grate  ooanaeUora  of  the  celebrated  bar  of  Phikdelphia. 

The  Emperor  Napoleon  wae  right,  when  he  told  the  great  actor  Tahna,  that 
be  did  not  know  how  to  act  the  part  of  kinga,  when  conteraing  with  their  con- 
fidential friendi.  "'Ton  make  na  apeak,*'  aaya  he,  ''aa  if  we  were  in  a  pabUo 
aodicnce  in  the  Ihll  diaplay  of  majeety.  Tea  ahoald,  on  the  contrary,  make  na 
apeak  exactly  like  otlier  men;  when  in  the  boeom  of  oar  ftmilieB,  and  with  cor 
intimate  ftienda,  we  take  off  with  great  pleaaore,  the  maak  that  we  hate  been 
obliged  to  wear  in  pablio;  and  fi«ed  from  that  troableaome  conatraint,  we  aonm- 
timee  aay  and  do  more  ifooliah  tliinga,  tlian  tboee  who  are  alwaya  at  liberty  to 
do  aa  they  pleaae.**  So  did  the  Pbiladdphia  hwyere,  when  they  had  M  the  bar 
and  the  jodgee  many  milee  behind  them.  Ifr.  Rawle  wae  not  ao  excited  aa 
aoneeof  08  were:  he  wae  alwaya  mild  and  placid;  bvthiaatrokeaofwit  prodoced 
the  greater  effisct,  aa  they  came  fiom  him  natorally  and  without  atudy  or  pre- 
tenaione.  Ifr.  IngereoU  eat  aoriouo  and  compoaed,  thinking  of  lib  canaea,  and 
little  inclined  to  mirtli.  I  aometimea  thooght  of  addreeaing  him  with  Cmr  tn 
lAeatriiai,  Cafe  acoere  ecntett?  I  ehall  alwaya  remember  trith  pleasure,  thoae 
delightful  journeye,  in  which  we  all  became  intimately  acquainted  with  each 
other;  lor  on  each  oocaaiona,  when  free  aoope  ia  giten  to  the  imagination,  men 
appear  in  their  true  charaetera,  and  no  art  can  pretent  them  from  showing 
tbemaeltea  aa  they  really  are. 

Our  appearance  at  the  bar  of  the  supreme  court  waa  alwaya  a  acene  of  triumph. 
We  entered  the  ban  together,  and  judge  Washington  was  heard  to  aay,  "Thia  ia 
my  bar.**  Our  cauaea  had  a  preference  oter  all  others,  in  consideration  of  the 
distance  we  had  to  trateL  The  greateat  liberality  was  ehown  to  us,  by  the 
members  of  the  profemion  who  usually  attended  that  court  It  waa  really  a 
proud  thing  at  that  tisiie,  to  be  a  Phihd^pkim  lawjfer. 

We  cetomed  home,  of  course,  in  the  same  manner  that  we  had  prooeeded  to 
the  capitoL  We  occasionally  met  with  aoddenta  in  going  or  returning,  but 
none  thai  ie  worth  relating,  except  the  one  that  I  am  about  to  mentioo.  It  waa 
in  the  year  1808.  I  had  argued  against  Hr.  Rawle,  the  cauae  of  ITIItaine  e. 
Coxe  (4  Cranch  909.)  The  main  queation  in  thia  case  waa,  whether  a  native  of 
New  Jersey,  who  had  left  this  country  shortly  after  the  dedaration  of  indepen- 
dence, and  had  eter  aince  reaided  abroad  and  alwaya  adhered  to  hia  first  alio* 
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gknce,  was  to  be  considered  as  a  citisen  or  an  alien.  I  contended  that  he  was 
bom  a  British  subject,  and  remained  such  through  life.  On  the  other  side,  it 
was  argued  that  the  revolution  was  a  new  6trM,  and  that  on  independence  being 
declared,  he  was  made  a  citizen  agminU  hi$  wiU,  On  thw  I  observed,  thai  I 
had  never  heard  of  a  surgical  operation,  by  which  the  subject  was  extracted 
from  the  womb,  with  the  revolutionary  forcept.  This  produced  much  mirth  on 
the  bench  and  at  the  bar,  as  did\he  strokes  of  keen  wit  which  Mr.  Rawle,  who 
was  a  counsel  on  the  other  side,  shot  at  me  in  reply.  On  the  whole,  however,  I 
lost  my  cause;  and  the  obstetrical  operation  was  decreed  to  have  been  tecumdum 
MiewL 

This  little  incident  would  not  be  worth  relating,  if  it  were  not  for  the  comico- 
serious  accident  that  it  produced.  The  cause  that  I  have  mentioned,  being  the 
last  we  had  to  argue,  we  immediately  afterwards  set  out  on  our  return  home. 
The  argument  of  that  cause  was  yet  fresh  upon  our  minds,  and  became  the 
subject  of  conversation,  on  our  way  to  Baltimore.  We  were  all  in  very  high 
spirits,  and  the  forceps  was  found  a  very  good  subject  for  raillery.  Mr.  Rawle 
bad  said  something  about  a  poker,  which  hit  the  fancy  of  our  colleagues,  and 
which  I  cannot  now  remember.  When  the  spirits  are  high,  any  thing  will  do 
to  found  a  jest  upon.  So  that  the  pokei  and  the  forceps  became  the  common 
topics  of  our  conversation.  Every  one  cracked  bis  joke  upon  one  or  the  other. 
Fingers  were  pointed  at  us,  in  imitation  of  those  instruments.  To  such  a  deg^ree 
was  our  mirth  carried,  that  our  Irish  driver,  listening  to  us,  did  not  perceive  ft 
■tump  that  was  before  him :  the  carriage  made  a  terrible  jolt,  our  phston  was 
thrown  from  his  seat,  the  horses  took  fright,  and  ran  away  with  us  at  a  dreadful 
rate.  A  river  or  creek  was  before  us,  and  the  bridge  was  not  very  safe.  It  was 
determined  to  jump  out  of  the  carriage.  I  was  pressed  to  show  the  example, 
but  I  did  not  choose  to  do  it,  intending  to  take  my  own  course.  I  have  heard 
it  related,  that  at  that  moment,  I  took  a  pinch  of  snuff  very  leisurely;  but  that 
I  do  not  remember,  and  I  very  much  doubt  the  truth  of  the  fact  Be  that  as  it 
may,  all  except  myself  jumped  out  of  tlie  carriage.  Being  then  left  alone,  I 
collected  all  my  presence  of  mind,  looked  about  me,  chose  my  position,  and 
jumped  out  so  fortunately,  that  I  fell  upon  my  feet  without  the  least  injury. 
Taming  back  to  look  be  hind  me,  the  first  thing  I  saw  was  my  friend  Lewis, 
sprawling  upon  the  grou:id,  and  not  able  to  rise  alone.  I  raised  him  on  his 
fbet,  and  presently  came  our  companions,  who  all  complained  of  being  more  or 
less  bruised.  The  driver  alone,  by  a  kind  of  miracle,  had  suffered  nothing 
from  his  foD.  We  all  determined  to  walk  to  Baltimore  as  well  as  we  could: 
there  was,  indeed,  nothing  else  for  us  to  do;  when  to  our  great  comfort,  we  saw 
rur  stage  returning,  under  safe  guidance.  The  horses  had  been  stopped  in 
'Jieir  mad  career,  and  an  honest  countryman  was  bringring  them  bock  to  us, 
with  the  vehicle.  We  joyfully  resumed  our  places;  and  on  our  arrival  at  Balti- 
-uore  at  the  Fountain  Inn,  a  surgeon  was  immediately  sent  for,  who  bled  all 

y  companions.  Feeling  perfectly  weii,  I  did  not  choose  to  submit  to  the  ope- 
r.oioQ.    We  spent  the  afternoon  at  Baltimore,  and  the  next  day  resumed  our 
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route  towmrdi  PhikdolphU.  We  had  a  narrow  etoape.  I  am  now  left  akioe  on 
the  stage  of  life,  which  thej  were  doomed  alao  to  leaye  hefore  me,  I  hope  I 
ahall  meet  them  aafe  again  in  a  hotter  plaoe. 

In  the  year  1815,  waa  reoeiyed  the  joyful  newa  of  the  peaoe  with  Great  Britain. 
Until  that  period,  a  oolonial  spirit  had  prerailed  throoghoot  this  coontrj,  that 
had  checked  all  efhrts  at  literary  enterprise.  The  euooeasfiil  iasoe  of  the  war 
raised  our  spirits;  and  oor  minds  took  a  direction  towards  literature  and  scieDoe. 
The  news  was  reoetTod  aboot  the  middle  of  Febmary.  On  the  17th  of  Bfareh, 
the  American  Philosophical  Society,  which  had  been  long  slnmbering,  resohed 
^That  a  oommittoe  of  their  body  should  be  added  to  those  befive  existing;  to 
be  denominated  *The  committee  of  history^  moral  soience,  and  general  litera- 
ture.***  This  name  was  adopted  on  the  suggestion  of  Mr.  Rawle,  who  imme* 
diately  inscribed  bis  name  among  the  members  of  the  new  association. 

The  business  of  the  committee,  (as  b  usual  in  such  oases,)  was  carried  on  hf 
a  few.  The  active  members  were  chief  justice  Tilghman,  (the  chairman,)  1}t4 
Wistar,  Mr.  John  Vaughan,  Mr.  Correa  de  Swra,  Mr.  Rawle,  and  myseUi  who 
was  the  corresponding  secretary.  Our  meetings  were  frequent,  and  Mr.  Rawle 
seldom  failed  to  attend.  His  advice  was  followed  in  many  instances.  The 
report  on  the  structure  of  Indian  languages,  which-  the  committee  preeented  td 
the  society  in  1819,  when  read  at  our  small  meeting,  receiTod  from  him  seferal 
valuable  oorrectionsb>  He  felt  so  interested  in  the  subject,  that  he  entered  into  n 
correspondence  with  roe  upon  it,  which  the  pressure  of  hb  professional  businea 
did  not  permit  him  to  continue.  He  questioned  the*  polysyllabio  character 
ascribed  by  us  to  those  languages,  on  the  grounds  that,  as  they  are  not  written, 
it  is  impossible  to  know,  whether  what  was  called  one  long  word,  was  not  in 
fact  several  words  combined  or  joined  together.  His  arguments  were  ingenioos^ 
«id  in' some  instances  conclusive.  Other  questions  were  in  this  manner  ami- 
cably discussed  between  us.  I  regret  that  this  correspondence  was  not  aUowed 
to  proceed  ferther. 

In  the  year  189(^  a  society  was  fermed  among  the  judges  and  members  of 
the  bar,  called  **The  society  fer  the  promotion  of  legal  knowledge  and  fbrenaio 
eloquence.**  The  Law  Academy,  still  existing,  was  instituted  as  a  branch  of  it, 
.and  under  its  patronage.  The  president  of  this  association  was  chief  justice 
Tilghman;  and  Mr.  Rawlo  was  the  vioe*president'    That  society  was  inoorpc^ 

'  I  hope  it  win  not  be  thought  amiss  to  subjoin  here  a  list  of  the  officers  of  that 
society,  as  first  insCitutied.    'I  hose  whose  names  are  in  italics  are  deceased. 
President— Wtl^tsai  TVghwtan. 
Vice-President— Wttttain  BmwU, 
Trustees:  Charles  Chauncey,  Thomas  Kiltera,  John  M.  Soott,  BUmi^lM 
M^Ilvoine^  John  Keating^  Jr* 

Secretary — John  K.  Kane. 

Treasarer — Benjamin  Tilghman. 

Provost  of  the  Law  Academy— Peter  S.  Du  Ponceau. 

Vice- Provost — ^James  Gibson. 

See  Hairs  Journal  of  Jurisprudence,  p.33Si 
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niti  io  1891 ;  uid  ftfter  continuing  two  or  three  yean,  it  fell  through  by  an 
Mcident;  the  room  in  which  the  .election  of  officers  wat  to  have  been  held, 
haTing  been  lound  locked,  and  no  election  htmiug  taken  |ilaoe.  It  was  not 
rerived,  and  the  Law  Academj  has  continued  without  it. 

While  that  sodetj  remained  in  existence,  Mr.  Rawle  was  one  of  its  most 
actife  officers.  It  gave  an  impulse  to  legal  studies,  and  to  the  Law  Academj, 
which  has  not  ceased  to  operate.  As  one  of  the  founders  and  patrons  of  the 
latter  institution,  Mr,  Rawle  always  felt  an  interest  in  their  pursuits;  and  as 
you  have  remarked,  be  favoured  them  in  1832,  twelre  years  after  their  first 
establishment,  with  an  interesting  and  instructive  address.  He  was  the  friend 
of  youth,  and  delighted  in  promoting  the  progress  and  advancement  of  the  rising 
generation* 

I  have  thus,  my  dear  sir,  related  to  you,  all  the  circumstances  of  Hr.  Rawle's 
life,  within  my  present  recollection,  which  have  come  under  my  personal  obser- 
vation, and  which  are  not  included  in  your  biographical  notice.  There  may  be 
other  fects,  which  I  might  have  mentioned,  but  whiehhave  escaped  my  memoty* 
I  r^ret  that  I  have  been  obliged  to  speak  of  myself  so  frequently  in  this  narra^ 
tave;  but  you  will  easily  perceive  that  I  could  not  avoid  it;  and  indeed  I  feel 
DO  small  degree  of  pride,  in  finding  my  name,  on  this  occasion,  necessarily  eon* 
nected  with  that  of  one  whose  friendship  sheds  lustre  tm  all  who  have  had  the 
good  fertone  to  enjoy  it 

I  am,  very  sinoerdy. 

Your  firiend  and  humble  servant, 

PiTsa  S.  Du  PoNOiAir, 


ART.  II.— ALIENAGE. 


The  policy  of  the  national  govemment^  and  of  the  individual 
states  of  the  American  union,  has  been  to  encourage  growth 
of  population  and  cultivation  of  the  soil,  by  means  of  foreign 
immigration.  Not  only  is  facility  afforded  to  strangers,  by 
the  naturalization  laws,  for  the  acquisition  of  the  rights  of 
citizenship,  but  the  enjoyment  of  property  under  some  restric- 
tions, in  most  if  not  all  the  different  states,  is  insured  to  such 
as  do  not  choose  to  lay  aside  the  distinctive  character  of  aliens. 
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The  want  of  human  agency  to  develop  our  natural  resource^ 
is  felt  by  lis;  and  as  our  descent  is  not  exclusively  derived 
from  one  European  stocky  that  strong  national  individuality 
which  jealously  withholds  from  foreigners  a  share  of  political 
and  social  rights^  does  not  exist  The  settlement  of  the  coun- 
try has  everywhere  been  a  paramount  object  of  desire,  and 
great*inducements  have  been  held  out  to  strangers  to  effect^ 
uate  this  purpose,  more  particularly  in  the  new  states.  The 
same  policy  which  has  invited  cultivation  of  the  soil  by  actual 
settlement  on  the  part  of  the  alien,  has  in  many  states  ex- 
tended the  privileges  enjoyed  by  alien  residents,  to  alieii  pur- 
chasers, without  requiring  the  condition  of  residence.  The 
permission  to  hold  land  untranunelled  by  restraints,  was 
deemed  as  tending  indirectly  to  the  same  end,  i^ce  no 
foreigner  would  presiunably  purchase  real  estate  without 
intending  cultivation  and  improvement,  either  in  person  or 
by  means  of  others;  and  thus  the  same  object  has  been  reached 
in  both  way?. 

Such,  then,  being  generally  our  policy,  a  more  particular 
examination  of  the  acts  of  Assembly  passed  in  Pennsylvania 
at  different  times  under  this  head,  may  be  profitable,  by  ascer- 
taining how  far  she  has  gone,  and  if  there  be  any  and  what 
are  the  casus  omissi  of  her  statute  books  upon  this  subject 
In  making  this  inquiry,  we  shall  have  occasion  to  refer  at 
some  length  to  the  similar  provisions  of  the  statutes  of  the 
state  of  New  York. 

A  lucid  review  of  the  earlier  Pennsylvania  enactments  is 
to  be  found  in  the  note  to  the  act  of  1807,  entitled  <^An  act  to 
enable  aliens  to  purchase,  &c.,"  in  the  4th  volume  of  Smith's 
Laws,  p.  364.  After  the  first  act,  confirmatory  of  estates 
deriV^ed  through  alien  ancestors,  testators,  or  grantors,  it  will 
be  seen  that  between  the  years  1789  and  1797,  different  acts 
were  passed  by  which  aliens,  not  subjects  of  a  power  at  war 
with  the  United  States,  were  allowed  to  hold  land  in  the 
freest  manner,  without  restriction  as  to  quantity,  and  without 
the  necessity  of  actual  residence.    Large  tracts  were  in  this 


Digitized  by  CjOOQIC 


ALIXHAGE.  41 

way  disposed  of,  when  the  policy  of  the  state  was  narrowed, 
and  the  act  of  12th  February,  1795,  was  suffered  to  expire 
without  re-enactment  Pennsylvania  was  for  a  short  period 
without  legislation  upon  this  subject,  and  governed  only  by 
the  harsh  rule  of  the  conunon  law.  But  by  act  of  1 1th  April, 
1799,  all  persons  not  subjects  of  a  power  at  war  with  the 
United  States,  and  who  had  declared  their  intention  qf 
becoming  citizens  under  the  existing  act  of  congress,  were 
permitted  to  purchase  and  hold  lands  as  fully  as  any  citizens. 
The  act  of  congress  referred  to  having  been  repealed  shortly 
after,  by  act  of  10th  February,  1807,  any  alien  in  the  same 
predicaments  of  national  derivation  from  a  country  at  peace 
with  the  United  States,  and  of  declared  intention  of  citizen- 
ship, was  allowed  to  purchase  and  hold  any  amount  of  land 
not  exceeding  five  hundred  acres.  By  act  of  22d  March, 
1814,  sec.  3,a  still  more  Uberal  policy  was  evidenced;  for  by  its 
provisions  (temporary  it  is  true  in  their  operation,  but  lasting 
in  the  spirit  they  manifested),  all  aUens  who  on  the  18th  June, 
1812,  resided  and  have  since  continued  to  reside  in  Pennsyl- 
vania, and  who  are  the  subjects  of  any  state  at  war  with  the 
United  States,  after  having  filed  a  dedaration  of  intention  of 
becoming  citizens,  may  receive,  hold,  and  convey  any  lands 
within  the  commonwealth,  not  exceeding  in  quantity  two  hun- 
dred acres,  nor  in  value  twenty  thousand  dollars,  as  fully  as 
dtizens  of  the  United  States  can  do.  By  the  act  of  24th 
March,  1818,  it  is  made  lawful  for  all  foreigners  not  the  sub* 
jects  of  some  state  which  is  or  shall  be  at  the  time  of  the  pur« 
chase  at  war  with  the  United  States,  to  purchase  from  the 
date  of  the  passage  of  the  act,  any  amount  of  land,  &c,  not 
exceeding  five  thousand  acres,  and  to  hold  the  same  as  fully 
in  every  respect  as  natural  bom  citizens.  This  act,  the  res* 
trictive  provisions  of  which  in  regard  to  amount  are  not  much 
more  than  nonunal,  and  which  contains  no  condition  with 
regard  to  reMdency,  is  the  last  law  passed  in  Pennsylvania 
under  this  head,  and  obviously  because  no  further  legislation 
in  this  respect  can  be  thought  necessary, 

4* 
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From  time  to  time,  however,  commencing  with  the  second 
section  of  the  act  of  1 1th  April,  1799,  provisions  were  made  in 
favour  of  aliens  who  had  purchased  without  fisdling  within 
the  enabling  provisions  of  the  different  acts,  and  also  confirm- 
ing the  titles  they  had  passed  to  others  in  lands  so  acquired*^ 
The  more  recent  act  of  S4th  March,  1818,  besides  the  provi- 
sions in  favour  of  purchasers  "from  aliens,  confirms  the  title  to 
all  heirs  of  persons  who  have  died  without  being  naturalized^ 
provided  that  the  vested  rights* of  other  individuals  be  not 
thereby  impaired:  and  the  act  of  31st  March,  1837,*  the  last 
upon  Uie  subject  of  alienage  in  Pennsylvania,  in  addition  to 
the  general  healing  clause  acting  upon  titles  acquired  by  pur- 
chase from  aliens,  extends  the  provision  of  confirmation  to 
the  devisees  as  well  as  the  heirs  of  such  aliens,  with  like  res- 
triction in  favour  of  the  vested  rights  o£  other  individuals. 

Thus  much  for  the  legislation  of  Pennsylvania  upon  the 
subject  of  alien  pttrchasers  of  real  estate.  It  will  be  seen 
that  the  acts  of  Assembly  now  embrace  all  cases  of  acquisi- 
tion of  real  property,  by  the  act  of  the  alien  himself,  subject 
to  the  above  mentioned  restrictions  that  he  be  a  subject  of  a 
country  at  peace  with  the  United  States,  and  that  the  purchase 
do  not  exceed  five  thousand  acres.  The  only  decision  to  be 
found  in  the  Pennsylvania  reports  under  this  branch  of  the 
law  of  alienage,  is  the  case  of  Rubeck  v.  Gardner,'  in  which  it 
was  held  that  where  an  aUen  purchased  land  in  1809,  and 
died  in  1812  without  having  been  naturalized  and  without 
,  having  made  the  declaration  required  by  act  of  congress  pre- 
paratory to  becoming  a  citizen,  hiB  estate  did  not  descend  to 
his  heirs  at  law,  but  escheated  to  the  conmionwealth.  By  a 
reference  to  the  acts  in  existence  at  the  time  of  the  purchase 
in  1809,  it  will  be  found  that  no  authority  was  given  by  act 
of  10th  February,  1807,  except  where  a  declaration  of  inten- 
tion of  citizenship  had  been  previously  made.  As  this  was 
not  the  case  here,  and  as  the  purchaser  was  out  trf  the  provi- 

'  Act  of  20tb  March,  1811.  *  7  Watts  455. 


Digitized  by  CjOOQIC 


ALIENAGE.  43 


sions  of  the  first  section  of  the  act  of  1812,  by  reason  of  not 
being  naturalized  at  the  time  of  his  death,  the  estate  escheated 
to  the  commonwealth,  who  granted  all  their  interest  in  the 
land  to  the  wife  of  the  deceased,  saving  such  right  as  any  of 
his  heirs  might  have  to  the  same.  Some  heirs  afterwards 
appeared,  and  brought  ejectment  for  the  land  against  the 
widow's  vendee.  Their  case  was  clearly  not  covered  by  any 
of  the  acts  prior  to  the  act  of  1818,  which,  as  we  have  seen, 
in  its  third  section  contains  a  provision  confirming  the  title  in 
all  cases  where  an  alien  resident  shall  have  purchased  or  held 
real  estate  and  shall  have  died  without  being  naturalized,  to 
the  heirs  who  would  have  inherited  in  case  of  the  citizenship 
of  the  decedent,  and  preventing  escheat  by  reason  of  his 
alienage.  But  as  it  was  provided  also  that  no  vested  rights 
of  others  should  be  devested,  it  had  no  room  for  operation 
upon  the  present  case.  The  legislature  had  conferred  the 
right  of  the  state  upon  the  widow,  and  she  had  conveyed  to 
the  defendants  in  the  suit,  who  of  course  were  protected. 
This  was  a  case  of  some  apparent  hardship,  but  unavoidable 
imder  the  system  of  legislation  then  in  existence ;  and  even  here 
we  have  evidence  of  the  strong  wish  of  the  legislature  to  do 
away  with  anything  like  a  forfeiture. 

It  seems  to  have  been  supposed  by  the  legislature  that  the 
estate  had  escheated,  not  by  reason  of  the  alienage  of  the 
decedenty  but  through  failure  of  heirs  to  him;  for  the  plain- 
tifiSs,  the  heirs  at  law,  were  then  unknown,  nor  does  it  appear 
what  degree  of  consanguinity  was  existing,  although  it  was 
not  lineal.  Under  this  misapprehension,  the  commonwealth 
granted  all  its  interest  in  the  land  to  the  widow,  saving  such 
rights  as  any  heirs  of  the  decedent  might  have  to  the  same. 
But  as  the  title  of  the  state  was  not  on  account  of  a  failure  of 
heirs  of  the  first  purchaser,  but  by  reason  of  a  defect,  namely 
alienage,  in  his  own  title,  a  complete  title  was  conveyed  to 
the  widow,  Aafiected  by  the  saving  clause  which  had  refer- 
ence to  a  supposed  right  in  some  unknown  heirs.  There 
could  be  none,  however,  in  the  heirs  by  reason  of  the  imper- 
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fection  of  their  ancestor's  title^  and  because  of  his  incompe- 
tence to  transmit  by  hereditary  descent  The  estate  of  the 
ancestor  vested  therefore  in  the  commonwealth  at  once,  with- 
x>ut  office  fomid;  and  as  its  ignorance  of  the  mode  the  title 
devol^ced  upon  it,  could  not  affect  its  grantee  in  a  dispute  with 
a  third  party,  the  defendants  claiming  under  the  widow  of 
course  owned  a  perfect  title,  which  could  not  be  devested  by 
the  heirs,  on  account  of  the  saving  clause  in  fitvour  of  vested 
rights  in  the  act  of  34th  March,  1B18. 

In  the  argument  of  this  case,  the  act  of  23d  February,  1791, 
was  referred  to  in  .support  of  the  plaintiff's  claim;  which 
leads  us  to  consider  another  branch  of  the  statute  law  respect- 
ing alienage  in  Pennsylvania. 

The  acts  which  have  been  previously  mentioned,  exhibit  a 
statutory  relaxation  of  the  common  law  rigour,  in  favour  of 
those  aliens  who  become  owners  of  land  through  their  own 
immediate  agency — such  as  are  called  piurchasers  in  the 
popular  sense  of  the  teruL  But  cases  must  occur  where  the 
title  devolves  upon  the  alien  without  his  direct  intervention; 
as  for  instance  where  aliens  derive  their  title  through  a  devise 
or  a  descent  Legislation  was  early  effected  in  Pennsylvania 
to  meet  such  contingencies.  By  act  of  23d  February,  1791, 
it  is  provided  ^  that  every  citizen  or  subject  of  a  foreign  state 
shall  be  capable  in  law  of  acquiring  by  derae  or  descent, 
lands  in  this  commonwealth,  &c."  Now  as  the  plaintifiis  in 
the  case  of  Rubeck  v.  Gardner  were  aliens  themselves,  it  was 
•contended  for  them  that  a  proper  construction  of  this  act 
vested  a  title  in  them  to  their  ancestor's  estate,  since  they 
claimed  by  descent  as  his  heirs  at  law,  and  were  thus  within 
the  purview  of  the  law.  But  the  act  of  Assembly  being 
passed  merely  to  cure  defects  in  the  title  of  the  person  suc- 
ceeding, and  not  of  the  person  under  whom  a  daim  was  . 
made,  was  here  obviously  inapplicable.  In  the  language  of 
the  judge  (White)  who  tried  the  cause  below,  ^it  was  not  their 
o^im  alienage  which  barred  the  recovery  of  the  plaintifiis,  but 
the  alienage  of  their  ancestor,  whose  estate  on  that  account 
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I  not  transmissible  to  his  heirs;''  and  by  Sergeant  j.,  who 
driiFered  the  opinion  of  the  supreme  court,  <<  a  title  by  devise 
or  descent  is  a  deriyatiye  title;  it  can  rise  no  higher  than  its 
source.  The  devisee  or  heir  can  only  take  what  the  ancestor 
had.  But  if  the  ancestor^  was  an  alien,  and  as  such  ineompe- 
tent  to  take,  and  on  his  death  his  property  escheated,  there 
was  notfiing  to  descend  or  pass  by  will/' 

We  have  been  thus  full  in  our  remarks  upon  this  case,  both 
to  Aow  the  degree  of  favour  the  state  has  always  extended 
to  the  claims  of  those  standing  in  any  natural  relation  with  a 
purdiaser  which  gives  rise  to  a  presumed  equitable  demand 
upon  his  estate;  and  because  we  have  here  a  9olemn  recogni- 
tion of  the  present  existence  of  the  act  of  1791.  It  had  been 
said  in  a  note  contained  in  the  3d  volume  of  Bioren's  edition 
of  the  Laws  of  Pennsylvania,  p.  298,  that  this  act  had  expired, 
and  part  of  the  note  before  quoted  from  in  the  4th  volume 
of  Smith's  Laws,  p.  367,  contains  a  refutation  oflhat  assertion. 
But  as  the  full  validity  of  the  act  of  1791,  is  here  assumed 
by  all  the  counsel,  and  by  the  court  behw  and  abatfe,  it  will 
be  needless  to  recur  to  this  objection  hereafter,  when  occasion 
will  again  present  itself  of  examining  this  act  more  at  length. 

It  is  obvious  that  until  the  act  of  1791,  no  alien  could  suc- 
ceed to  an  estate  in  the  manner  designated  by  its  terms,  since 
the  common  law  always  excluded  aliens  from  coming  in  by 
act  of  law.  Thus  it  was  decided  in  the  Lessee  of  Jackson  v. 
Bums,^  that  a  British  antenatus,  could  not  take  lands  by 
descent  in  Pennsylvania.  This  case  is  well  and  f uUy  reported, 
and  inquiry  is  directed,  in  passing,  to  an  examination  of 
the  reasons  which  induced  the  court  to  their  decision. 
The  same  doctrine  had  been  previously  laid  down  by  the 
supreme  court  of  the  United  States  in  Dawson's  Lessee  t^. 
Godfrey.* 

The  next  case  to  which  attentym  is  called,  is  the  very  recent 
decision  to  be  found  in  the  last  volume  of  the  Pennsylvania 

>  3  Binn.  75.  •  4  Cranch  339. 
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Reports.  la  Reese  v.  Waters^^  it  is  held  that  an  alien  by  the 
law  of  Pennsylvania,  acquires  no  title  in  his  wife's  estate  of 
inheritance,  as  tenant  by  the  curtesy  initiate.  The  manner 
in  which  the  point  arose,  is  concisely  and  clearly  stated  in  )he 
report,  whose  language  we  shall  adopt  This  was  an  eject- 
ment by  Reese  against  Waters  and  Achsa  his  wife,  for  a  tract 
of  land  in  Allegheny  county.  Achsa  Snodgrass  was  seised 
in  fee  of  the  land  in  dispute,  and  was  married  to  Waters  who 
was  an  alien.  Reese  the  plaintiff  obtained  a  judgment  against 
Waters,  upon  which  an  execution  was  issued  and  levied  on 
the  land,  and  an  inquisition  was  held  under  which  it  was 
extended  at  a  certain  valuation.  The  plaintiff  sued  out  a 
Kberari,  and  possession  was  awarded  to  him;  whereupon 
this  action  was  brought,  and  the  question  was,  whether  by 
the  law  of  Pennsylvania,  an  alien  acquired  any  title  in  his 
wife's  estate  of  inheritance,  as  tenant  by  the  curtesy  initiate. 
The  court  below  held  he  did  not,  and  the  plaintiff  took  a  writ 
of  error,  upon  which  the  judgment  was  affirmed.  By  the 
court  above,  after  its  being  stated  that  it  has  been  expressly 
decided  (in  England,)  that  an  alien  cannot  be  tenant  by  the 
curtesy  (consummate,),  and  that  the  disability  which  prevents 
hun  from  being  seised  in  his  own  right,  would  equally  prevent 
him  from  being  seised  in  right  of  his  wife  of  her  freehold, 
whether  of  inheritance  or  not;  it  is  asked,  if  the  disabihty  be 
removed  by  the  act  of  1818,  which  allows  aliens  to  purchase 
subject  to  a  limitation  as  to  quantity.  It  is  answered  in  the 
negative,  because  the  legislature  contemplated  a  purchase  in 
the  ordinary  sense  of  the  word,  and  never  meant  to  stretch 
their  meaning  to  a  technical  purchase,  whidi  is  such  only  for 
purposes  of  classification  under  heads  treated  by  commenta- 
tors.' It  is  said  also  that  the  authorities  show  that  the  verb  to 
purchase  is  not  synonymous  in  its  technical  sense,  if  it  has  any, 
with  the  words  to  take  by  pt^rehase.  The  opinion  concludes 
with  a  remark,  <nhat  this  peculiar  disability  is  not  recom- 

'  4  Watts  Sl  Serf.  145. 
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mended  by  any  principle  of  policy;  and  that  the  legislature 
would  doubtless  put  an  end  to  the  difficulties  of  the  subject, 
were  it  brought  before  them,  by  cutting  up  the  root  from 
which  they  spring.'^ 

It  is  assumed  by  the  court,  that  the  defendant  was  not  enti- 
tled to  be  tenant  by  the  curtesy  initiate,  because  the  legislature 
never  meant  to  give  the  common  law  fulness  of  signification 
to  the  word  purchase^  which  it  was  argued  would  embrace 
his  case.  It  is  plain  that  the  decision  is  put  upon  this  gromid, 
for  no  other  is  offered  for  its  support;  and  we  are  thus  led  to 
infer,  that  had  that  extensive  meaning  been  intended  by  the 
legislature  to  the  word  purchase^  the  defendant  would  have 
been  tenant  by  the  curtesy  initiate,  and  the  judgment  of  the 
court  given  for  the  plaintiff.  The  propriety  of  the  reasoning 
upon  which  this  decision  is  predicated,  may  be  questioned, 
although  we  may  give  our  assent  to  the  correctness  of  the 
point  ruled.  If  it  be  shown  that  tenancy  by  curtesy  was 
never  at  any  time  ranged  under  the  head  of  purchase,  and 
that  we  must  look  elsewhere  for  the  reason  of  the  decision, 
perhaps  the  part  of  something  more  than  verbal  criticism  will 
have  been  performed ;  for  on  this  very  distinction  may  depend 
at  this  moment,  very  important  rights  of  many  aliens.  For 
instance,  the  question  may  naturally  be  put,  if  an  alien  cannot 
be  tenant  by  curtesy  initiate^  may  lie  be  tenant  by  curtesy 
consummate  in  Pennsylvania?  Can  an  alien  be  endowed  in 
Pennsylvania  ?  If  so,  under  what  enabling  act  ?  If  all  these 
inquiries  are  to  be  answered  broadly  in  the  negative,  then 
immediate  legislative  interference  is  loudly  called  for,  since 
many  persons  who  may  have  supposed  themselves  heretofore 
secure,  will  find  their  interests  deeply  at  stake. 

In  advance  perhaps  a  little  of  the  inquiry  under  what  head 
tenancy  by  the  curtesy  and  dower  should  be  classed,  though 
in  unison  with  the  scope  of  this  examination,  upon  which  it 
may  help  to  throw  light,  some  decisions  of  the  New  York 
tribunals  may  be  considered,  for  discussing  which  at  some 
length  no  apology  needs  be  made.     It  will  be  seen  that  the 
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courts  of  our  sister  state  have  experienced  much  embarrass- 
ment and  even  disunion  upon  this  score,  and  that  the  law  is 
now  settled  there  upon  any  thing  rather  than  the  broad  basis 
of  common  law  principles.  The  adoption  of  a  rule  intended 
to  do  equity  in  a  particular  case,  has  resulted  in  a  most  dis- 
tressing entanglement  of  the  cases,  and  of  the  principles  which 
should  govern  cases,  without  leaving  a  very  intelligible  stand- 
ard for  future  guidance.  The  recognition  of  a  peculiar  doc- 
trine in  the  acquirement  of  title  to  real  estate,  conmienced  in 
New  York  about  twenty  years  since,  in  the  case  of  Sutliff  v. 
Forgey.i  This  was  an  action  of  dower  unde  nihil  habety  to 
which  the  plea  of  demandant's  alienage  was  put  in,  and  repli- 
cation that  demandant  was  an  aUen,  but  that  her  husband 
was  naturalizedj  and  purchased  the  lands  in  question  after 
naturalization^  and  during  the  coverture;  to  which  the 
defendant  demurred.  Tlie  judgment  of  the  court  upon  these 
pleadings  was  given  for  the  demandant,  which  it  may  be  well 
to  look  at  a  little  closely.  Woodworth  j.,  after  premising 
that  the  law  was  well  settled,  that  an  alien  marrying  a  subject 
could  not  be  endowed,  and  that  naturalization  merely  removed 
the  disability  of  an  alien  to  hold,  but  left  the  state  a  right  to 
enter,  if  the  naturalized  person  died  without  heirs  or  leaving 
alien  heirs  alone,  proceeds  to  state,  that  a  man  naturaUzed  holds 
just  as  any  natural  bom  citizen;  that  naturaUzation  does  not 
therefore  remove  the  disability  of  an  alien  wife  to  be  endowed; 
and  that  her  right  cannot  be  greater  than  if  the  wife  of  a  citi- 
zen. After  dismissing  an  argument  attempted  to  be  drawn 
from  the  act  of  congress  of  1802,  which  contained  a  provision 
in  favour  of  the  children  of  a  naturalized  person,  but  none 
embracing  the  case  of  the  wife,  the  New  York  statutes  are 
reviewed  by  the  learned  judge. 

The  act  of  April  26th,  1802,  declares  all  purchases  made 
by  an  alien  becoming  an  inhabitant,  valid  to  vest  the  estate 
to  him  granted;  and  that  he  may  dispose  of  and  hold  the  same 

*  1  Cowen  89. 
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to  his  heirs  and  assigns.  Tiie  act  of  Apri^  8th,  i-80>i,  c^utho- 
rized  all  persons  who  could  a(  cuire  land  hy  purcha€e\  to  take 
and  acquire  by  devise  or  dcsoeut. 

"The  demandant  had  then,"  proceeds  the  judge,  "the  capa- 
city to  purchase  in  1804,  so  far  as  regards  her  alienage,  when 
the  lands  were  purchased  by  her  husband.  By  the  last  act, 
all  persons  entitled  to  purchase,  are  entitled  to  take  by  devise 
or  descent.  These  words  will  not  include  dower.  No  devise 
appears  to  have  been  made,  and  the  wife  cannot  take  by  right 
of  representation  as  heir  at  law  to  her  husband.  The  de- 
mandant was  authorized  to  purchase,  but  a  purchase  camiot 
be  eflfected  by  her  except  through  the  medium  of  her  husband. 
The  act  must  have  intended  this  mode  of  acquiring,  or  as  to 

her  it  becomes  a  dead  letter The  right  to  dower 

is  an  interest  in  land*5.  When  the  conveyance  was  made  to 
the  husband  in  1804,  this  interest  was  contingent  it  is  true, 
but  it  was  a  right  known  and  recognised  by  the  law,  and 

became  absolute  on  the  death  of  the  husband It 

camiot,  I  think,  on  any  principle  of  sound  construction  be  said, 
that  the  demandant  is  not  a  purchaser  of  this  right  of  dower, 
as  clearly  as  that  her  husband  became  seised  of  the  fee.  The 
deed  to  the  husband  enured  to  the  benefit  of  the  wife,  so  far 
as  to  secure  to  her  such  right  in  the  premises,  as  she  would 
have  taken  had  she  not  been  an  alien.  My  conclusion  is, 
that  the  purchase  by  and  conveyance  to  the  husband,  consti- 
tuted the  wife  a  purchaser  within  the  meaning  of  the  act,  and 
consequently,  that  the  demandant  is  entitled  to  judgment." 
Savage,  c.  j.,  in  dehvering  his  opinion,  after  stating  that  the 
wife  of  a  naturalized  citizen  had  no  greater  privileges  than 
the  wife  of  a  natural  born  citizen,  says,  that  he  is  "satisfied 
that  the  purchase  by  the  husband  enured  to  the  benefit  of  the 
demandant,  within  the  equity  and  spirit  of  the  act.  She  then 
had  capacity  to  take  an  estate.  That  capacity  has  never 
ceased  to  exist.  Her  right  to  dower  attached  when  her  hus- 
band made  the  purchase,  and  she  has  done  no  act  to  divest 
herself  of  it.     She  is  therefore  entitled  to  recover." 

VOL.  II.  5 
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New,  with  legMd  to  thiS  case,  it  may  be  remarked  in  the 
first  instance,  that  the  decisioii  v/as  based  upon  r<*asoning 
entirely  different  from  thai  employed  by  the  counsel;  which 
is  not  mentioned  as  a  peculiarity  of  this  case,  for  it  happens 
not  unfrequently,  that  points  are  made  in  the  argument  insuf- 
ficient for  the  support  of  a  cause  which  is  upheld  by  the  court 
on  other  and  proper  grounds.  But  here  one  of  the  arguments 
advanced  had  at  least  the  merit  of  plausibility  and  of  clashing 
with  no  common  law  principle,  and  claimed  a  more  elaborate 
refutation  than  was  bestowed  upon  it;  whilst  it  is  difficult  to 
characterize  the  new  doctrine  put  forth  by  the  court.  It  was  not 
laid  down  that  tenants  in  dower  were  purchasers  within  the 
meaning  of  the  term  at  common  law,  nor  was  it  perhaps 
broadly  asserted,  that  under  the  New  York  statutes,  they 
would  take  as  purchasers  in  every  case  which  might  arise 
under  those  acts;  but  it  was  assumed,  that  as  the  legislature 
intended  alien  females  as  well  as  males  to  acquire  by  pur- 
chase, unless  the  court  adopted  this  construction,  the  law 
would  as  to  the  demandant  be  inoperative.  Was  this  assump- 
tion warranted?  Doubtless  no  distinction  was  mtended  to  be 
drawn  between  the  sexes,  in  the  acts  authorizing  aliens  to 
purchase;  but  was  it  necessary  for  the  court  to  go  the  length 
they  did,  to  make  this  intention  effective  as  to  females  as  well 
as  males?  All  single  women  could  avail  themselves  of  the 
provisions  of  the  act,  and  thus  full  efficacy  would  be  given  to 
it;  and  if  a  state  in  life  be  voluntarily  entered  upon  involving 
a  disability,  the  legislature  is  not  answerable  for  the  conse- 
4iuence,  nor  should  their  action  be  on  that  account  strained  to 
meet  cases  not  contemplated.  But,  (passing  over  the  case  of 
a  devise,  a  species  of  purchase  provided  for  by  a  subsequent 
act,  and  which  would  allow  the  presumed  intention  of  the 
legislature  to  operate  upon  a  married  woman,)  a  feme  covert 
is  not  disabled  from  acquiring  title  to  land,  even  in  the  most 
ordinary  sense  of  the  word  purchase.  She  may  purchase, 
according  to  Blackstone,  following  Coke  upon  Littleton,'  an 

>  2  BL  Comm.  292. 
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estate  without  the  consent  of  her  husband,  and  the  convey- 
ance is  good  during  the  coverture  till  he  avoids  it  by  some 
act  declaring  liis  dissent ;  and  she  may  herself  after  her  hus- 
band's deatli,  disagree  or  consent  to  it.  Here  then  is  a  mode 
pointed  out,  by  which  full  room  is  afforded  for  the  supposed 
intention  of  the  legislature  to  act  in  every  presumable  case, 
without  holding  the  Avife  to  be  sub  modo  a  purchaser  as  to 
her  dower,  which  it  was  admitted  she  could  not  be  absolutely. 
If  the  court  thought  it  their  duty  to  be  astute  in  finding  rea- 
sons to  support  the  claim  of  dower,  which  is  much  favoured 
by  llie  common  law,  they  might  it  seems  to  us,  have  drawn 
more  conclusive  arguments  from  the  other  act  of  1808;  but 
as  it  was,  they  laid  down  a  principle  which  the  event  will 
sliow  was  not  very  intelligible  for  the  future  resolution  of 
similar  questions.  Indeed,  the  marginal  abstract  of  the  case 
made  by  the  reporter,  (one  of  the  present  justices  of  the  same 
court)  informs  us  mider  the  "i7  seevis,''  expressive  of  a  lurking 
doubt  in  his  breast  of  the  accuracy  of  the  doctrine,  "that  the 
widow  does  not  take  as  purchaser y  heir^  assigji,  or  mider  any 
other  word  used  by  the  statutes  expressly  to  designate  the 
person  intended  to  take,  but  rather  imder  a  constructive  right 
as  purchaser,  within  the  general  spirit  and  object  of  those 
statutes.'*  And  we  are  also  hiformed  subsequently  in  the 
same  syllabus,  as  a  corollary  from  the  law  laid  down  by  the 
court,  that  "a  wife  cannot  pmchase,  except  through  the  me- 
dium of  her  husband,"  which  certainly  is  incorrect  according 
to  sir  Edward  Coke,  Avho  expressly  says,  that  she  may  pur- 
chase subject  to  her  husband's  dissent.* 

The  case  of  Sutliff  v.  Forgey  was  afterwards  removed  to 
the  court  of  errors,  where  the  judgment  was  affirmed.'^  The 
report  of  the  proceedings  is  extremely  meagre,  it  being  merely 
stated  that  the  cliancellor  (Sandford,)  and  one  of  the  senators, 
delivered  opinions,  in  which  they  concurred  with  the  court 
below,  that  the  demandant  took  dower  as  a  purchaser  within 

•  Co.  LilL  3  a.  "5  Cowen  713. 
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the  meaning  and  construction  of  the  act  of  1802,  and  that 
all  the  court,  except  two  senators,  voted  for  affirming  the 
judgment. 

The  next  case  in  the  New  York  reports  upon  this  subject, 
is  the  case  of  Mick  v.  Mick,»  in  the  supreme  court,  which  was 
an  *  jectment  brought  in  one  of  the  circuit  courts  by  the  plain- 
tiff, who  claimed  as  heir  of  his  father.  The  defendant  was 
the  second  wife  of  the  decedent  a  native  born  citizen,  but  was 
herself  bom  in  Ireland.  The  land  had  been  conveyed  to  her 
husband  m  1823,  and  in  the  month  of  March,  1830,  he  de- 
vised it  the  defendant,  and  died  shortly  after.  In  Jime,  1830, 
the  defendant  made  a  deposition  of  residence  and  desire  to  be 
naturalized,  and  received  a  certificate  of  naturalization.  The 
widow  claimed  the  whole  as  devisee,  or  at  least  one-third  as 
tenant  in  dower.  The  verdict  was  for  the  plaintiff  under  the 
direction  of  the  court,  and  a  new  trial  was  refused,  Savage 
c.  j.,  delivering  the  opinion  of  the  court  against  the  rale.  An 
abstract  of  the  opinion  is  made.  "The  defendant  being  bom 
in  Ireland  and  not  naturalized,  was  an  alien,  and  as  such 
incapable  at  common  law  of  taking  by  descent  or  other  mere 
operation  of  law,  though  she  might  by  purchase  or  devise, 
which  is  a  species  of  purchase,  and  hold  till  office  found.  But 
the  revised  statutes  make  every  devise  to  a  person  who  at  the 
death  of  the  testator  was  an  alien  not  authorized  to  hold  by 
purchase,  void.  The  defendant  therefore  cannot  hold  as  devi- 
see, unless  some  statute  gives  her  capacity  to  hold;  nor  can 
she  have  dower,  for  it  is  well  settled  that  an  alien  cannot. 
The  act  of  March  26 ^  1802,  conferred  on  alien  friends  who 
had  become  inhabitantSy  the  right  to  purchase  and  hold,  &c. 
This  act  was  subsequently  extended  in  1804, 1805,  and  1808, 
to  all  who  had  become  inliabitants  at  the  close  of  the  latter 
year,  and  they  might  also  take  by  devise  or  descent  The 
defendant  is  not  within  these  acts:  1st,  Because  not  an  inha- 
bitant in  1808;  2d,  Because  her  husband^  a  natural  bom 

'  10  WendeU  379. 
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eUizeny  did  not  purchase  under  these  statutes.  The  act'of 
18d5  allows  alien  widows  taking  the  incipient  steps  to  be 
natoralized,  to  hold  real  estate  by  devise,  descent,  or  purdiase ; 
and  by  the  act  of  April  15, 1830,  any  resident  alien  who  had 
ptuchased  before  filing  deposition,  may  hold  on  filing  deposi- 
tion within  one  year.  In  June,  1830,  the  defendant  filed  her 
deposition,  and  obtained  a  certificate  of  naturalization.  Had 
she  filed  her  deposition  be/are  the  death  of  her  husband,  then 
she  might  have  taken ;  but  when  her  husband  died,  the  estate 
passed  from  him  to  his  heirs,  when  she  had.no  capacity  to 
take;  and  the  statute  could  not  divest  an  estate  vested  in  the 
heirs.*'  The  correctness  of  this  decision  cannot  be  disputed, 
but  a  fisdlacy  in  a  portion  of  the  reasoning,  flowing  from  the 
decision  in  the  case  of  Sutliff  v.  Forgey,  is  to  be  pointed  out. 
The  second  reason  given  above  why  the  widow  could  not 
claim  under  the  legislative  acts,  is  because  her  husband  was 
a  natural  bam  citizen,  and  not  a  purchaser  under  the  sta- 
tutii  Surely  this  could  not  be  the  reason  why  the  wife  was 
not  entitled  to  claim,  for  it  is  directly  counter  to  the  disclaimer 
made  by  both  the  judges  (the  chief  justice  himself  one,)  in 
Sutliff  V.  Forgey,  that  the  right  of  the  wife  of  a  man  natural- 
ized, cannot  be  greater  than  of  the  wife  of  a  native  citizen;  as 
well  as  opposed  to  the  common  reason  t)f  the  law,  which  could 
never  tolerate  that  the  removal  of  a  disability  in  the  indivi- 
dual himself,  diould  enlarge  the  rights  of  one  claiming  under 
him,  beyond  what  they  would  have  been  if  the  disability  had 
never  existed.  Yet  the  remarks  of  the  chief  justice  evidently 
diow  that  he  attached  importance  to  the  purchase  having 
been  made  by  the  husband  in  Sutliff  v.  Forgey,  by  virtue  of 
the  enabling  statutes  then  in  existence.  In  truth,  it  was  im- 
possible to  extract  from  their  opinion  what  precise  rule  was 
established  by  the  court  in  that  case;  hence  the  uncertainty 
with  regard  to  its  application  in  subsequent  cases,  until  it  was 
moulded  into  a  defined  shape  in  the  court  of  errors,  by  the 
talents  of  an  eminent  senator. 
The  whole  scope  of  the  rule  or  supposed  rule  in  Sutliff  v. 
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Fo^y y  was  now  about  to  be  examined,  and  the  highest  abili- 
ties and  legal  discrimination  were  brought  to  bear  upon  the 
subject    In  the  case  of  Priest  v.  Cummings,!  the  question 
arose  upon  the  following  facts.    Catherine  Cummings  brought 
an  action  to  recover  her  dower  in  certain  lots.    In  1796,  the 
lots  in  question  were  conveyed  to  her  husband,  a  natural  bom 
citizen.    In  January,  1802,  the  plaintiff  an  alien,  martied, 
and  the  coverture  continued  until  the  husband's  death  in 
1832.    The  defendant  was  in  possession  under  a  mortgage 
executed  by  the  husband  in  June,  1802,  which  was  foreclosed 
in  chancery,  and  a  decree  of  sale  made  in  1804.    The  plain- 
tiff had  joined  in  executing  and  acknowledging  the  mortgage, 
but  was  a  minor  at  its  date.    In  1829  she  became  a  citizen  of 
the  United  States  under  the  acts  of  congress.    Under  this  state 
of  &cts,  the  court  below  gave  judgment  for  the  plaintiff,  which 
was  affirmed  in  the  supreme  court.    AJB  it  was  ruled  that  the 
execution  of  the  mortgage  by  the  wife,  a  minor,  did  not  pass 
her  right  to  dower  in  the  lots,  and  that  although  her  naturali- 
zation was  valid,  it  had  no  retrospective  operation  so  as  to  - 
relate  back  to  the  coverture  in  1802,  it  became  necessary  to 
examine  whether  under  the  statute  law  of  New  York,  she 
could  support  her  claim.    In  an  elaborate  opinion  delivered 
by  chief  justice  NeLM>n,  it  was  laid  down  that  <<the  question 
as  to  the  construction  of  these  statutes  was  no  longer  an  open 
one.    Their  operation  has  been  con^dered  and  determined^ 
and  though  wt  might  feel  some  difficulty  in  giving  our 
assent  to  the  view  there  taken,  if  the  statutes  were  now  for 
the  first  time  to  receive  our  interpretation,  we  must  feel  our- 
selves bound  by  the  decision  in  Sutliff  t^.  Forgey.    The  only 
difference  between  that  and  the  present  case  is,  that  there  the 
husband  was  a  naturalized  citizen;  here  a  natural  bom  citi- 
zen; both  wives  were  i^ens,  but  both  came  within  the  act  of 
1802  enabling  them  to  purchase."    The  error  into  which 
chief  justice  Savage  had  fallen  in  Mick  t;.  Mick,  with  regard 

*  16  WendeU  617. 
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to  tbecase  of  Satliff  t;.  Forgey^is  also  noticed  and  ascribed  to 
the  inaccurate  report  of  the  case  in  5  Cowen. 

But  this  subtle  principle  which  had  before  thus  eluded  the 
grasp  of  both  judge  and  reporter,  was  not  yet  destined  to  be 
accurately  enunciated.  The  case  was  removed  to  the  court  of 
errors,^  where  upon  solemn  argument,  the  judgment  of  the  su* 
preme  court  was  reversed  by  a  vote  of  twelve  to  eight,  the 
diancellor  voting  with  the  majority  in  favour  of  reversal  The 
opinion  of  senator  Verplanck  (of  the  majority,)  is  luminously 
expressed,  and  we  shall  lay  before  our  readers  some  extracts 
from  it    After  asking  the  question,  did  Mrs.  Cummings'  mar- 
riage in  January,  1802,  vest  in  her  a  right  of  dower  perfected 
by  the  act  of  March,  1802,  and  the  subsequent  acts  autho- 
rizing resident  aliens  to  purchase,  he  says,  *^I  am  deai*  she  is 
not  within  the  acts.    The  highest  authorities  exclude  dower 
firom  the  head  of  purchase.    I  have  no  wish  to  disturb  Sutliff 
V.  Forgey,  which  was  settled  in  congruity  with  the  views  I 
have  taken.    T&at  decision  rests  upon  a  liberal  construction 
of  the  statutes,  yet  I  doubt  not  it  is  within  their  spirit  and 
intent,  and  should  unquestionably  govern  all  similar  cases. 
There,  seisin  of  the  husband  did  not  give  the  alien  wife  dower; ' 
but  it  w'as  buying,  it  was  the  conveyance  to  the  husband  dur- 
ing coverture,  that  was  held  to  operate  as  buying  and  convey- 
ing j^ro  tanto  to  the  wife;  and  to  be  good  as  if  the  conveyance 
had  been  made  to  husband  and  wife.    It  was  a  purchase, 
according  to  Woodworth  j.,  effected  through  the  medium  of 
the  husband.    It  is  a  contradiction  to  the  rule  in  Sutliff  v. 
Forgey,  to  say  that  a  purchase  made  by  a  native  citizen  six 
years  before  marriage,  where  the  marriage  took  place  ante- 
rior to  the  earliest  enabling  statutes,  and  where  no  right  of 
dower  vested  at  that  time,  can  conclude  the  present  case. 
We  cannot  presume  the  legislature  intended  to  make  further 
innovation  than  the  case  required.    Besides,  this  would  be 
retro-active;  and  the  retro-active  operation  of  a  law  is  never 
to  be  presumed.'' 

>  30  WendeU  338. 
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The  rule  then,  as  extracted  fromSutliff  t;.  Forgey  by  sena- 
tor Verplanck,  is  that  an  aUen  wife  is  entitled  to  dower  only 
when  the  land  was  porchased  during  the  coverture,  and  whilst 
she  had  capacity  to  take  lands  by  purchase  under  the  statute 
law.  This  rule  admits  of  but  limited  application,  and  is  equi- 
▼al^it  to  saying,  that  no  case  which  is  not  precisely  similar 
in  all  its. features  to  the  original  one,  shall  be  considered  as 
falling  within  its  scope.  Indeed  it  is  not  unapparent  that  the 
court  were  dissatisfied  with  the  decision,  and  yet  from  Vdsped 
to  its  solemn  recognition  by  the  court  of  errors,  were  anxious 
to  get  rid  (^  it  gently  by  trammelling  its  operation  as  much 
as  possible,  wittiout  absolutely  overruling  it  The  remarks 
of  senator  Wager  confirm  this,  who  was  for  sustaining  the 
decision  of  the  supreme  court  on  the  principle  of  stare  dteieisj 
avowing  at  the  same  time  his  belief  that  the  court  in  SutM  v. 
Forgeyhadmistakentheruleof  construction  of  statutes.  The 
opinions  of  the  chancellor  and  one  of  the  senators  who  voted 
in  affirmance  of  the  judgment  in  Sutliff  v.  Yot^i^j  when 
brought  up  to  the  court  of  errors,  are  also  referred  to  by  him 
as  prqving  incontestably  that  the  law  laid  down  there  would 
cover  the  case  now  before  them. 

A.t  length  then  a  principle,  though  it  is  submitted  an  erro- 
neous OL  was  deduced  from  the  early  cases;  the  great  eiror 
being  in  likening  the  widow's  interest  as  dowager  in  lands 
purchased  by  her  husband  during  coverture,  to  the  interest 
she  would  have  acquired  in  the  same  land  if  purchased  jointly 
by  herself  and  husband.  For  what  can  be  more  unlike  the 
right  of  dower  in  the  husband's  land,  than  an  estate  which  in 
the  case  of  a  joint  purchase  by  husband  and  wife  is  vested  so 
absolutely  in  both,  that  they  do  not  take  either  a  joint  estate, 
a  sole,  a  several  estate,  nor  even  an  estate  in  common.  From 
the  unity  of  their  persons  and  marriage,  they  have  the  estate 
entirely  as  one  individual,  and  on  the  death  of  one  of  them, 
the  entire  tenement  will  for  all  the  estate  of  which  they  are 
seised  in  tliis  manner,  belong  to  the  survivor,  without  the 
power  of  alienation  or  forfeiture  of  either  alone,  to  prejudice 
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the  nglit  of  the  odier.^  Dower  is  an  estate  derived  through 
the  hnstMUdd  by  act  of  law,,  and  a  defect  in  the  blood  of  the 
hufllMuid  preyenls  the  transmission  of  this  estate  to  the  wife. 
ASy  if  the  husband  be  an  alien,  the  wife  shall  not  be  endowed ; 
80  where  the  husband  is  attainted  of  treason,  althou^  it  be 
treason  done  after  the  title  of  dower,  she  shall  not  be  en- 
dowed.* But  it  cannot  be  so  of  an  estate  to  baron  and  feme 
during  coverture;  for  if  we  turn  to  Coke  upon  Littleton  fur- 
ther OQyS  we  find  the  very  case  cited  from  the  year-books,  to 
show  that  treason  of  the  husband  cannot  affect  the  estate  of 
the  wife  so  as  to  forfeit  it  It  seems  plain,  therefore,  that  the 
reasoning  upon  which  even  the  limited  principle  deduced 
fiom  Sutliff  V.  Forgey  is  founded,  is  incorrect.  . 

The  case  of  Conolly  v.  Smith,^  in  which  it  was  held  that 
an  aUen  widow  is  not  entitled  to  dower,  her  husband  being 
at  the  marriage  also  an  alien  and  holding  land  vaadet  the  act 
of  1825,  enabling  aliens  to  purchase,  although  he  was  natural- 
ised at  the  time  of  his  death,  which  decision  was  made  in  con- 
formity with  the  rule  laid  down  by  the  majority  of  the  court 
of  errors  in  Priest  v.  Cummings,  as  the  wife  hersAslf  had  no 
capacity  to  purchase  and  hold  during  coverture,  isf  referred  to 
merely  to  show  that  legislation  in  New  York  has  not  been 
very  clear  upon  this  much  vexed  question.  For  Mr.  justice 
Cowen,  who  delivers  the  opinion  of  the  court,  says,  that  the 
course  of  legislation  has  been  such,  that  while  it  has  conferred 
a  right  of  dower  on  the  resident  alien  widow  of  an  alien  pur- 
diaser,  it  has  denied  the  same  right  to  the  alien  widow  of 
either  di  natural  bom  or  naturalized  citizenj  unless  alie  file 
the  proper  deposition.  It  may  indeed  be  doubted  if  his  con- 
clusion in  this  respect  be  correct;  since  the  act  to  which  he 
refers*  only  says,  that  <<the  widow  of  an  alien  who  at  the 
time  of  his  death  shall  be  entitled  to  hold,  if  she  be  an  inhabi- 
tant of  this  state  at  the  time  of  such  death,  shaU  be  entitled  to 


>  Pratoo  on  Ertatefl, p.  131.  •  Co. Lttt 31, a.  *n>.187,k 
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dower  in  the  same  manner  as  if  such  alien  had  been  a  native 
citizen/'  Now  here  the  only  reference  is  to  the  i^enage  of 
the  husband;  and  the  wife  must  be  suppose^capable  in  other 
respects  of  being  dowable,  which  would  not  be  the  case 
were  die  herself  an  alien.  If,  however,  the  construction  given 
by  judge  Cowen  to  the  statute,  is  the  right  one,  then  an  ability 
is  bestowed  upon  widows  of  aliens,  not  enjoyed  by  widows 
of  citizens  either  by  birth  or  adoption. 

But  to  return  to  the  question,  under  what  head  tenancy  by 
curtesy  and  dower  diould  be  distributed. 

From  what  has  been  already  gathered  from  the  cases  cited, 
it  would  seem  clear  that  they  cannot  be  classed  under  the  head 
of  purchase,  even  in  its  largest  common  law  acceptation.  Let 
us  briefly  review  the  authorities.  Littleton,  in  section  12, 
defines  purchase  to  be  the  possession  of  lands  or  tenements 
that  a  man  hath  by  his  deed  or  agreement,  unto  which  pos- 
session he  Cometh  not  by  title  of  descent  from  any  of  his  an- 
cestors, or  of  his  cousins,  but  by  his  own  deed.  Lord  Coke 
remarks  upon  this  passage,  that  a  purchase  is  always  intended 
by  title,  and  most  properly  by  some  kind  of  conveyance  either 
for  money  or  some  other  consideration,  or  fireely  of  gift;  for 
that  is  in  law  also  a  purchase:  and  in  his  note  Mr.  Hargrave 
tells  us  that  in  Plowden  11,  Saunders  arguendo  says,  that  one 
may  have  land  by  purchase  three  ways — ^by  bargain  or  gift  . 
for  money,  by  gift  without  any  recompense,  and  by  way  of 
remainder;  which  last  division,  however,  is  included  in  the 
iwo  former.  So  for  there  can  be  no  difficulty.  Blackstone,i 
it  is  true,  says,  that  purchase  includes  every  other  method  of 
coming  to  an  estate,  but  merely  that  by  inheritance;  yet  in 
his  enumeration  of  what  titles  are  embraced -by  it,  he  makes 
no  mention  of  curtesy  and  dower,  although  he  includes  esiheat 
imder  this  head.  But  he  seems  afterwards  dissatisfied  with' 
having  gone  so  far,  and  subsequently  say^  that  the  lord  by 
escheat  is  more  firequently  considered  as  being  uUimus  hmrtSy 

■  Bi  Comm.  toL  ii.  p.  241. 
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snd  therefore  taking  by  descent  in  a  kind  of  cadncary  success 
aaon.  To  bring  the  law  down  to  a  very  recent  period,  chan- 
oellor  Kent  in  lA  Commentaries^  defines  purchase  to  be  the 
acquisition  of  land  by  any  lawful  act  of  the  party,  in  contra- 
distinction to  acquisition  by  operation  of  law;  and  it  includes 
title  by  deed,  title  by  matter  of  record,  and  title  by  devise. 

We  have  thus  ample  authority  for  the  exclusion  of  the  con- 
clusion that  curtesy  or  dower  are  to  be  regarded  as  branches 
of  the  head  of  purchase.  None  of  the  above  definitions  can 
be  strained  that  far  without  violence;  for  although  it  may  be 
aigued  marriage  is  a  state  contracted  by  the  act  of  the  parties 
themselves,  and  that  curtesy  and  dower  as  incidents  of  this 
state  are  therefore  a  species  of  purchase,  yet  as  has  been  well 
observed,  though  the  marriage  is  a  voluntary  contract,  the 
parties  come  to  curtesy  and  dower  by  act  of  law.s  A  distinc- 
tion it  is  true  has  been  made  between  tenant  by  curtesy  (all 
authorities  agreeing  that  he  is  in  by  the  post  or  directly  by 
the  law  of  the  land)  and  tenant  in  dower,  who  is  said  to  be 
in  by  the  per^^  yet  some  of  the  authorities  even  place  her  on 
the  same  footing;  and  those  which  do  not,  admit  that  although 
in  by  the  per  by  the  baron,  yet  she  is  in  by  the  law  without  the 
act  of  the  baron.^ 

But  this  doctrine  is  not  merely  inferential  from  nega- 
tive authority.  Sir  E.  Coke,  after  his  definition  of  a  pur- 
chase, sajrs  that  a  descent,  because  it  cometh  by  act  of 
law,  is  not  said  to  be  a  purchase,  &c.  And  so  it  is  of  an 
escheat  or  the  like,  because  the  inheritance  is  cast  upon  or  a 
title  vested  in  the  lord  by  act  in  law,  and  not  by  his  own  deed 
or  agreement,  as  our  auUior  here  saith :  Like  law  qfthe  state^ 
qf  tenant  by  the  curtesy j  tenant  in  dower,  or  the  like.  A 
more  express  and  positive  denial  of  either  of  these  estates 
being  in  any  respect  a  species  of  purchase,  could  not  be  met 
with,  and  the  application  of  this  doctrine  to  the  subject  matter 
of  these  remarks  is  now  to  be  made. 

*  KeiilCoiiLToLi?.p.440.    *  Park  on  Dower,  p.  109.  Law  Library,  vol.  zi.  p.  47. 
•Co.Litt.30b.iiotel77.    «Fark  on  0ower,p.343.LawLilirarj,ToLxLp.l56. 
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The  act  of  Sdd  VehmBiy^  1791,  before  alluded  to,  atatiog 
in  its  pieaoible  that  <<it  is  proper  that  penons  purchaaiiig 
lands  in  this  state  may  transmit  their  possessions  to  their  cfail- 
dien,  relations  or  friends,  who  may  sdll  remain  in  and  be  snb- 
jects  of  foreign  states,*'  provides  by  the  first  section,  that 
^erery  person  being  a  citizen  or  sabject  of  any  foreign  stale, 
shall  be  able  and  capable  in  law  of  acquiring  and  taking  by 
devise  or  descent  lands  or  other  real  pn^^erty  in  this  cmn- 
monweahh,  and  of  holding  and  'disposing  of  the  same  in  as 
fiill  and  amfHe  a  manner  as  the  citiz^as  of  this  state*  may  or 
can  do;  and  no  sach  laiods  bo  held  by  devise  or  descent,  shall  ^ 
escheat  or  be  forfeited  to  the  commcmwealth  for  or  <m  accoont 
of  the  alienage  of  sach  person  claiming  the  sameunder  any 
last  will,  or  socceeding  thereto;  according  to  the  laws  of  this 
commonwealth.''  If  then,  descent  in  iti  largest  signification, 
will  include  dower  and  curtesy,  when  consummate  by  tiie 
death  of  ibe  correlative  in  the  marriage  state,  will  the  fiiict  of 
their  devolving  upon  aliens  prevent  their  vesting^  or  are  they 
not  saved  by  the  terms  of  this  act  of  Assembly  ? 

That  at  common  law  but  two  modes  of  acquiring  title  to  < 
land  were  recognised,  viz.  descent  and  purchase,  un^  whidi 
an  other  titles  were  distributed,  cannot,  it  is  thought,  be  dis- 
puted. This  may  be  inferred  from  Litdeton,^  where  but  these 
two  ways  are  pointed  out;  and  more  directly  from  the  com- 
mentary of  lord  Coke,  who  likens  the  estate  of  the  lord  by 
escheat  and  the  state  of  the  tenancy  by  the  curtesy  and  dower, 
to  descent  The  note  of  Mr.  Hargrave*  is  strongly  confirma- 
tory of  this ;  for  after  remarking  that  an  escheat  in  appearance 
partakes  of  the  nature  both  of  a  purchase  and  a  descent— of 
the  former,  because  an  act  of  the  knrd  is  necessary  to  perfect 
his  title;  of  the  latter,  because  it  follows  the  nature  of  the 
seignory,  and  is  inheritable  by  the  same  persons-^he  says,  . 
that  in  strictness  it  should  fiadl  under  neither  head,  for  reasons 
which  he  then  gives,  and  proposes  a  new  head  of  title  by  act 

*  LitaeloD,iee.l3.  '  Co.  Lift  18  h.  note  lOe. 
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of  law,  to  which  descent,  escheat,  and  dower  and  curtesy  may 
be  referred,  leaving  the  head  of  purchase  to  indude  all  other 
means  of  acquiring  real  estate.  Now  unless  by  the  old  divi- 
sion all  titles  had  been  classed  under  descent  and  purchase, 
these  remarks  would  have  been  uncaDed  for  and  pointless; 
nor  would  Serjeant  Stephen  in  his  recent  Commentaries^  have 
said,  ^  the  acquisition  of  an  estate  in  land  is  commonly  said 
to  be  either  by  descent  or  purchase  (these  being  the  principal 
methods)  but  more  accurately  faking,  it  is  by  act  of  law,  or 
act  of  the  party,''  citing  this  note  of  Mr.  Hargrave's  as  autho- 
rity. In  Priest  v.  Cummings,>  the  chancellor  says,  that  «  ac- 
cording to  the  doctrine  of  the  feudists,  interests  in  land  were 
divided  into  but  two  kinds,  feuda  antiqua  and  ftuda  navoy 
which  are  defined  to  be  those  to  which  the  possessor  succeeds 
as  heir  to  his  ancestor,  and  those  which  he  has  acquired  in 
some  other  way.^  In  the  first  case,  the  possession  is  seised 
by  descent,  but  in  the  latter  by  conqaesty  perqumiio  or  pur- 
chase.'' 

All  the  authorities  exclude  dower  and  curtesy  from  pur^ 
chase f  and  those  who  confine  descent  to  the  single  case  of  the 
heir's  succession  to  the  estate  of  his  ancestor,  are  compelled 
to  seek  a  new  title — act  of  law — which  will  include  all  the 
other  cases.  But  Hargrave  we  have  seen,  says,  that  escheat 
partakes  of  the  nature  of  a  descent,  and  Blackstone  avows 
that  the  better  opinion  is,  that  the  lord  by  escheat  takes  as 
ultimus  hssresj  by  a  kind  of  caducary  succession;  and  some 
reasons  may  be  ofiiered  why  dower  and  curtesy  may  with 
equal  propriety  fall  under  this  head,  independently  of  the 
common  law  division.  A  defect  in  the  blood  of  the  husband, 
as  for  instance  treason,  committed  by  him,  or  alienage  ren- 
dered the  wife  incapable  of  being  endowed;  whilst  a  defect 
in  the  blood  of  the  wife  herself,  as  treason  or  alienage,  worked 
the  same  result,  and  precluded  this  estate  from  vesting.    But 


'  Steph.  Coinm.  toL  i.  p.  85S.  *  90  Wendell  319. 

■  Smi£  on  Ilcrid.  Sue.  SO.    Beame's  GbnTil,  14S. 
VOL.  n.  6 
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this  is  a  cardinal  rule  regulating  descents  of  inheritance;  for  a 
defect  either  in  the  blood  of  ancestor  or  heir,  prevented  the 
descent  As  a  further  evidence  that  the  right  to  claim  dower 
followed  strictly  the  title  to  the  inheritance,  where  after  the 
attainder  of  treason,  the  husband  procures  a  charter  of  par- 
don, his  wife  wiU  it  seems  be  dowable  of  all  lands  of  inherit- 
ance of  which  he  becomes  seised  after  the  charter  of  pardon; 
for  as  Perkins  observes,  <<  notwithstanding  that  she  was  wife 
at  the  time  of  the  attainder,  yet  the  issue  which  the  husband 
might  have  had  by  her  after  the  purchase  of  his  charter  of 
pardon,  is  inheritable."^  Dower  and  curtesy,  it  is  true,  attach 
upon  all  lands  acquired  during  the  coverture,  and  are  said  to 
be  initiate  by  the  marriage,  remaining  as  an  incumbrance  upon 
the  inheritance,  the  death  of  the  husband  or  wife  respectively 
perfecting  the  estate.  But  under  the  ancient  feudal  rigour 
against  alienation,  the  heir  had  something  of  this  inchoate 
right  in  the  land  of  his  ancestor,  which  he  could  not  be  de- 
prived of;  nor  until  the  statute  of  Wills,  could  the  owner  of 
the  inheritance  devise  it  from  the  heir  at  common  law.  Again, 
in  the  case  of  Summer  v.  Partridge,'  it  is  said,  that  in  curtesy 
and  dower,  the  estate  comes  out  of  the  tnheriianeey  and  not 
out  of  the  freehold:  they  are  excrescences  out  of  the  inherit^ 
ance,  and  a  continuation  of  the  inheritance  for  a  certain  time 
in  the  husband  and  wife,  which  would  otherwise  have  ceased. 
Here,  then,  is  a  succession — ^by  tenant  in  dower  or  by  curtesy 
— ^to  the  inheritance,  by  act  of  law: — ^is  this  any  thing  else 
than  a  species  of  descent? 

In  Pennsylvania,  high  authority  is  not  wanting  to  support 
this  proposition.  The  first  case  of  'that  able  series  of  reports 
bearing  the  name  of  Mr.  Binney,  decides  that  the  curtesy 
estate  of  the  husband  in  the  lands  of  the  wife,  is  not  forfeited 
to  the  commonwealth  for  the  life  of  the  husband  by  his 
attainder  for  treason  committed  in  his  lifetime  and  after  issue 
bom;  but  the  wife's  estate  is  discliarged  from  the  curtesy.* 

•  Park  on  Dower,  p.  221.        •  2  Atk.  47,  cited  in  Park  on  Dower,  p,  173.      ' 
*  JLcssce  of  Pcmbcrlon  o.  Hicks,  1  Binney  1. 


Digitized  by  CjOOQIC 


ALIENAGE.  63 

This  case  hinged  entirely  upon  the  point  whether  the  curtesy 
actually  vested  during  the  life  of  the  wife.  It  was  conceded 
that  for  some  purposes,  the  hushand  after  issue  horn  was 
regarded  as  tenant  of  the  freehold,  e.  g.  he  should  do  homage 
alone,  and  become  tenant  to  the  lord  by  the  old  feudal  law, 
and  he  might  make  a  feoffinent  in  fee  without  forfeiture^  yet 
this  was  put  upon  the  ground,  not  of  his  estate  then  vesting, 
but  of  his  having  a  seisin  in  fee  in  right  of  his  wife;  for  had 
he  been  mere  tenant  for  life,  his  feoffment  in  fee  would  clearly 
be  a  forfeiture.  Yeates  j.,  in  delivering  his  opinion  against 
the  forfeiture,  says,  « it  is  fully  settled  that  tenants  by  the 
curtesy  and  in  dower,  come  in  by  descent  merely  by  act  of 
law,''*  referring  to  the  passage  before  cited  from  Co.  Litt.  18  b., 
and  thus  stamping  the  conclusion  attempted  to  be  drawn 
in  these  pages,  with  the  authority  of  his  judicial  character. 
<«Now,''  continues  he,  "in  all  cases  (except  entails)  attainder 
of  treason  or  felony,  corrupts  the  blood  upwards  and  down- 
wards, so  that  no  person  that  must  make  his  derivation  by 
descent  to  or  tlirough  the  party  attainted,  can  inherit  Why 
is  this  reasoning  by  analogy  to  the  case  of  an  inheritance, 
pursued?  It  is  made  clear  by  the  next  paragraph.  "Here 
then,  as  to  the  husband,  the  vinculum  of  descent  was  des- 
troyed by  his  political  offence;  by  his  own  voluntary  act  he 
has  shown  himself  an  alien  in  affection.  He  therefore  shall 
not  be  admitted  to  the  legal  right  of  descent;  his  title  shall 
never  arise  even  for  the  benefit  of  the  commonwealth;  and 
the  estate  of  his  late  wife,  shall  be  discharged  forever  of  his 
claim.''  We  have  thus  the  term  descent  appUed  three  times 
on  one  page  to  the  estate  of  tenancy  by  curtesy  consummate, 
by  one  of  the  ablest  lawyers  Pennsylvania  has  ever  produced ; 
and  we  might  rest  upon  this  as  ruling  the  matter,  so  far  as 
the  opinion  of  a  great  legal  mind  is  to  be  regarded  upon  a 
point  not  directly  before  him,  to  be  sure,  but  inmiediately  in 
his  view.   But  on  page  17  of  this  case,  we  find  the  following 

>  lBiiiiLp.]a 
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language:  ''It  appears  therefore  that  Joseph  Galloway  (the 
husband)  was  lewdly  incapable  of  taking  the  premises  in 
question  after  the  decease  of  his  wife,  by  right  of  descent  as 
contradistinguished  from  purchase:  his  claim  was  intercepted 
by  his  attainder,  and  could  not  take  effect  by  his  civil  death, 
any  more  than  if  he  had  paid  the  conmion  debt  of  nature." 
A  more  direct  recognition  of  the  point  it  would  be  in  vain  to 
search  for;  and  if  we  consider  that  this  case  was  solenmly 
argued  three  times,  and  that  ote  of  the  court  (judge  Smith) 
dissented,  it  may  well  be  regarded  as  a  beacon  light  for  future 
guidance  where  this  doctrine  is  involved. 

But  what  are  the  authorities  that  clash  with  this  view  of 
the  title  by  curtesy  and  dower?  The  opinions  of  the  text 
writers  who  assert  that  a  more  proper  division  of  the  head  of 
title  would  be  into  title  by  act  of  law  and  by  act  of  tlie  party, 
prove  nothing  against  the  existence  of  the  old  division,  but 
all  are  authority  in  favour  of  it.  Some  of  these  commentators 
besides,  admit  escheat  to  be  a  kind  of  descent,  and  reasons 
have  been  before  given  for  extending  the  same  favour  to  cur- 
tesy and  dower.  In  Sutliff  v.  Forgey,i  it  is  true  the  comt 
held  that  the  word  descent  employed  in  the  act  of  the  legisla- 
ture, would  not  include  dower;  but  the  reason  given  was  that 
the  wife  could  not  take  by  representation  as  heir  to  the  hus- 
band. We  have  endeavoured  to  point  out  how  tenants  by 
cmtesy  and  dower  do  succeed,  which  is  not  assumed  to  be  in 
this  mode,  but  by  having  the  inheritance  cast  upon  them  by 
act  of  law.  We  may  therefore  fairly  suppose  that  the  ques- 
tion did  not  receive  from  the  court  a  full  consideration,  pre- 
occupied as  they  were  with  a  peculiar  view  of  the  case,  upon 
which  they  finally  gave  judgment  for  the  demandant  In 
the  <aise  of  Buchanan  v.  Desbon,*  an  alien  widow  who  was  a 
French  citizen,  claimed  dower  by  virtue  of  the  convention 
with  Prance,  which  gave  a  capacity  to  inherit  in  the  United 
States  to  the  citizens  of  the  French  republic.    The  court  of 

>  1  Cowen  89.  *  1  Harr.  &,  GilL  280. 
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appeab  of  Maryland  say,  ^it  is  doubtful  whether  by  the  most 
liberal  constraction,  the  clause  could  extend  to  the  claim  of 
•dower;  but  they  go  on  to  examine  whether  the  treaty  was 
yet  in  fojrce,  and  finding  that  it  had  expired  before  the  death 
of  the  husband,  declare  that  it  cannot  avail  the  wife.''  Here 
the  term  was  narrowed  down  to  the  smallest  application  of 
the  word  descent,  designating  only  the  relation  between  heir 
and  ancestor,  yet  the  court  doubted  sufficiently  to  deem  it 
proper  to  make  an  inquiry  into  the  present,  existence  of  the 
treaty.  This  then  can  be  considered  no  authority  against 
curtesy  and  dower  belonging  to  the  head  of  descent,  but  if  it 
e^ablish  anything,  is  rather  favourable  to  this  view.  We  are 
aware  of  no  other  authorities  upon  this  point;  for  Reese  v. 
Waters*  proves  nothing,  as  the  husband  was  still  aUve. 

The  act  of  1791  may  perhaps  afford  another  argument  in 
support  of  the  right  of  alien  husbands  and  wives  to  curtesy 
and  dower  consummate.  In  the  conclusion  of  the  first  section, 
it  is  enacted,  that  ^no  such  lands  or  estate  so  held  by  devise 
or  descent,  shal]  escheat  or  be  forfeited  to  the  commonwealth 
for  or  on  account  of  the  alienage  of  such  person  claiming  the 
same  under  any  last  will  or  succeeding  thereto,  according  to 
the  laws  of  this  commonwealth.''  There  can  be  no  question 
Hmt  the  husband  and  wife  succeed  to  curtesy  and  dower 
according  to  the  laws  of  this  commonwealth.  These  estates 
are  derived  either  firom  that  part  of  the  common  law  which 
the  original  settlers  brought  with  them  from  England,  as 
applicable  to  their  condition  in  the  newly  acquired  territory 
of  Pennsylvania,  or  periiaps  as  regards  dower,  in  case  of 
intestacy,  from  the  statute  law  of  the  land.  In  construing  a 
statute,  the  old  law,  the  mischief  and  the  remedy,  are  all  to 
be  weighed  in  giving  efficacy  to  the  enacting  words.  The 
act  of  1791  is  eptitled,  <<a  supplement  to  the  act  to  declare 
and  regulate  escheats,"  of  September  2  9th,  1787,  and  was 
passed  in  modification  of  the  rigour  of  the  original  act,  to 

>  4  Watts  &,  Serg.  145. 
6* 
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prevent  escheat  by  reason  of  alienage,  where  any  person  at 
the  time  of  his  or  her  death  was  seised  or  possessed  of  real  or 
personal  estate,  &c.,  and  should  die  intestate,  &c.  All  estates 
therefore,  accruing  upon  the  death  of  the  intestate,  were 
within  the  mischief,  to  remedy  which  the  supplemental  act 
was  passed;  and  such  a  construction  as  the  words  will  bear, 
must  be  made  to  carry  out  the  intention  of  the  legislature. 
Now,  supposing  that  the  term  descent  can  only  include  the 
estate  cast  upon  the  heir,,  the  words  <<  succeeding  thereto,  &c.,** 
are  ample  to  embrace  dower  and  curtesy,  and  where  the  legis- 
lature has  in  the  conclusion  of  the  section  adopted  a  generality 
of  language  by  which  full  efficacy  can  be  given  to  its  presumed 
intention,  we  should  not  restrict  it  by  the  previous  words,  "no 
such  lands  held  by  devise  or  descent.*'  And  as  a  proof-  of 
the  favourable  construction  the  courts  have  made  of  an  act  of 
Assembly  where  the  rights  of  aliens  are  at  stake,  Stewart  r. 
Foster!  may  be  cited,  in  which  it  is  held  that  an  alien  who 
had  resided  in  Pittsburgh  one  year  preceding  an  election  for 
borough  officers,  and  had  within  that  time  paid  a  borough 
tax,  is  entitled  to  vote. 

The  intestate  act  of  Pennsylvania  in  case  of  the  death  of 
the  husband  without  children,  gives  the  widow  cme-half  of 
his  real  estate  for  Ufe,  and  one-half  of  his  personalty  abso- 
lutely. What  is  the  character  of  this  estate  of  the  wife?  Is 
she  not  in  by  descent  strictly  as  heir  to  her  husband,  the  legis- 
lature substituting  the  close  affinity  of  the  niarriage  state, 
for  the  consanguinity  required  at  common  law?  If  this 
assumption  be  correct,  what  results  from  it?  If  dower  or  the 
widow's  thirds  may  not  appropriately  range  under  the  same 
head  of  descent,  in  what  predicament  is  an  alien  widow 
placed?  Must  she  take  the  whole  of  this  half,  where  she 
could  not  take  a  third  if  the  husband  had  left  issue?  or  must 
the  legislative  bounty  be  split  up  into  two  fragments — two- 
sixths  being  denied  her,  because  of  its  being  dower,  which 

>  2  Binn.  llOl 
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aliraage  incapacitates  her  from  receivings  the  remaining  sixth 
bring  left  to  deyolye  upon  her  by  descent  through  the  legis* 
lative  provision?  Or^  suppose  the  husband  to  leave  children 
but  to  die  intestate.  In  such  case,  dower  may  be  said  to  be 
gone  by  the  intestate  act  The  provision  given  to  the  wife  is 
said  expressly  to  be  in  lieu  and  full  satisfaction  of  dower.  If 
(his  be  correct,  (under  the  previous  supposition  that  this  would 
ue  a  species  of  descent^  although  dower  would  not,)  the  alien 
widow  of  an  intestate  wotdd  find  a  provision  which  is  denied 
to  the  alien  widow  of  a  man  dying  testate,  without  a  special 
devise  to  his  wife,  leaving  her  to  her  dower  at  common  law. 

It  may  be  asked,  if  an  alien  then  is  entitled  to  curtesy  or 
dower  in  Pennsylvania  under  the  act  of  1791,  where  does 
this  incumbrance  attach,  and  may  an  alienation  be  made  dur- 
ing coverture  by  the  citizen,  husband,  or  wife,  without  the 
concurrence  of  the  alien  correlative?  Probably,  under  the 
decision  in  Pemberton  v.  Hicks,  and  Reese  v.  Waters,  it  would 
in  no  case  be  necessary  for  the  aUen  husband  or  wife  to  unite 
in  the  conveyance,  though  prudent  counsel  would  not  advise 
such  a  course  as  might  leave  a  title  open  to  doubt.  For  inde- 
pendently of  the  act  of  1 791  being  heic'  to  include  these  estates^ 
what  would  be  the  effect  of  the  naturalization  of  the  aUen? 
Would  the  right  to  dower  or  curtesy  retroact  upon  all  estates 
acquired  and  aliened  during  coverture?  or  would  naturaliza- 
tion have  merely  a  prospective  operation?  The  subject  is  an 
interesting  one,  and  not  without  difficulties  either  way,  and 
has  been  already  discussed  in  the  New  York  tribunals. 

It  may  be  gathered  then  from  what  has  been  said,  that 
unless  the  provisions  of  the  act  of  1791  embrace  the  case  of 
alien  tenants  in  dower  and  by  curtesy,  these  estates  can  have 
no  existence  in  Pennsylvania.  It  cannot  be  presumed  that 
the  rule  in  Sutliff  v.  Forgey,  opposed  as  it  is  to  sound  common 
law  principles,  will  be  adopted  here  even  in  the  limited  num- 
ber of  cases  upon  which  it  can  operate;  and  if  this  be  there- 
fore a  casus  omissus  in  our  statute  books,  it  certainly  requires 
prompt  attention  on  the  part  of  the  legislature. 
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ART.  Ill PERSONAL  HEREDITAMENTS. 

ALTHoxreH  this  subject  is  rather  one  of  cariosity  than  practical 
utility,  we  venture  to  lay  some  researches  and  views  before 
our  readers^ 

Annuities  and  offices  in  fee-sinlple,  (if  the  latterezist  at  aU,) 
are  of.  very  rare  occurrence  in  this  country.  Still  as  they  are 
recognised  in  the  common  law^  there  is  no  reason  why  they 
cannot  be  created  hete.      ^  * 

The  arguments  presented,  and  analogies  drawn,  will  apply 
equally  to  all  personal  hereditaments.-  To  avoid  repetition, 
and  for  the  sake  of  simpUcity,  the  discussion  will  be  confined 
to  the  case  of  Annuities  in  fee. 

An  Annuity  in  fee  strictly  taken,  is  a  yearly  payment  of  a 
Certain  siun  of  money  granted  by  one  person  for  himself  and 
his  heirs  to  another  person  and  his  heirs,  charging  the  person 
of  the  grantor  only.* 

Is  the  interest  of  the  grantee  in  this  case  real  or  personal 
estate? 

Although  the  subjects  in  which  men  may  enjoy  an  exclu- 
sive property,  are  divided  in  the  common  law  into  real  and 
personal,  the  most  approved  text  books  of  the  student  fail  to 
present  a  clearly  defined  line  of  distinction  between  them. 

The  decisions  of  the  courts  have  settled  that  line,  and  later 
elementary  writers  have  adted  upon  those  decisions. 

We  might  say  in  general  with  truth,  that  the  rules  regarding 
succession,  limitation,  alienation  and  incumbrance,  are  difier- 
ent  in  real  from  personal  property.  In  the  one,  the  heir  in 
his  own  right  immediately  succeeds;  in  the  other,  the  executor 
as  a  trustee  for  the  next  of  kin,  who  may  be— often  is — ^the 
same  person  as  the  heir.    A  much  shorter  period  of  limitation 

'  1  Dacon*8  Abr.  tit  Annuity. 
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in  general  bars  the  recovery  of  personalty,  than  realty.  More 
exact  and  solemn  form  is  required  in  the  alienation  of  the  one, 
than  of  the  other.  While  liens  on  the  real  estate  are  encou- 
raged and  multiplied,  those  on  the  personal  are  few  and 
si^^>le,  and  restrained  to  the  goods  in  the  possession  of  the 
lien-holder. 

There  are  many  things  fieilling  within  the  accepted  defini- 
tion of  personalty,  which  by  a  fiction  under  certain  circum- 
stances, are  considered  as  real,  and  attach  to  themselves  all 
the  attributes  of  realty,  e.  g. :  Heir  looms.  E  eontroy  certain 
fixtures  really  annexed  to  the  soU,  and  forming  part  of  the 
structure  thereon,  for  the  benefit  of  trade,  bear  the  character 
of  personalty. 

In  equity,  a  direction  given  by  the  owner  to  land  will  con- 
vert it  into  money;  and  with  that  stamp  upon  it,  it  will  have 
all  the  characteristics  of  money,  and  vice  versa.  The  pro- 
prietor may  by  his  simple  election,  restore  it  to  its  original 
and  natural  condition. 

At  law  too,  as  we  shall  presently  see,  there  is  certainly  one 
instance,  and  there  may  be  more,  in  which  the  same  subject- 
matter  by  the  act  or  election  of  the  owner,  and  without  any 
change  in  the  thing  from  real,  may  become  personal. 

An  interest  in  realty  by  being  mingled  in  an  undistinguiAed 
mass  of  property,  held  in  common  with  personalty,  has  the 
latter  character  impressed  upon  it  Thus,  shares  of  stock  in 
a  bank  or  other  incorporated  company,  are  personalty  without 
reference  to  the  nature  of  the  subjects  in  whidi  these  shares 
give  an  interest.  This  is  the  general  doctrine  of  American 
law.^  In  Engluid,  shares  in  companies  associated  for  the 
purpose  of  acting  on  land  exclusively,  as  rail-road,  canal  and 
turnpike  companies,  are  real  estate.*  It  saves  confusion, 
however,  to  consider  the  share  as  a  transmissible  and  assign- 


*  9  Kent  Comm.  341,  note. 

*3P.Wmt.]37.    3  Vm.  Jr.  651.    It  m  to  held  in  Kentookj  tlfo.    Price  «. 
Priee,  6  ]>ina*f  Rep.  107.      . 
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able  franchise  of  the  personal  kind^  giving  the  proprietor  a 
right  to  his  proportion  of  the  profits  in  money,  in  the  shape 
of  annual  dividends,  and  to  a  return  of  his  capital  in  money, 
upon  dissolution  or  expiration  of  the  charter.  The  fSetct  that 
the  incorporation  itself  is  only  for  a  term  of  years,  has  no 
influence  upon  the  character  of  the  estate  it  may  hold  in  any 
species  of  property.  A  body  chartered  but  for  a  single  year, 
or  a  less  period,  will  take  a  fee-simple  by  a  grant  to  them  and 
their  successors,  and  may  hold  and  grant  over  such  an  estate, 
if  they  have  a  sufficient  license  m  mortmain.  Upon-  dissolu- 
tion, it  reverts  to  the  original  donors,  who  in  the  case  sup- 
posed, are  the  subscribers  to  the  stock  or  their  assigns.  It  is 
more  simple  and  natural,  therefore,  to  regard  the  interest  of  a 
stockholder  as  a  right  to  a  return  of  his  proportion  of  the 
capital  in  the  same  shape  in  which  he  invested  it 

By  the  civil  law,  bona  mobilia  and  bona  immobilia,  are 
the  membra  dividentia  of  all  estates;  so  that  as  bona  tmmo- 
bilia  are  land,  bona  mobilia  include  all  personal  property.^ 

Moveables  are  all  things  which  can  be  transported  easily 
from  place  to  place  without  being  deteriorated.  They  follow 
the  person  of  the  owner  wherever  he  goes,  and  are  subject 
to  the  law  of  his  doniiciL 

Immoveables  are  such  as  have  a  fixed  situation,  and  are 
governed  by  the  lex  rei  sitse. 

There  are  some  subjects  of  property,  which  without  having 

a  material  body,  nor  a  fixed  site,  are  still  classed  as  immove- 

.  ables,  such  are  cens,  rentes  foncieresy  servitude,  &c.,  yet  these 

are  droits  r6els,  and  properly  denominated  from  the  matter 

out  of  which  they  arise,  or  to  which  they  are  attached. 

By  a  fiction  also  in  a  few  cases,  a  moveable  may  be  consi- 
dered as  an  immoveable,- where  the  thing  has  changed  its 
character  from  immoveable  to  moveable,  without  the  act  and 
will  of  the  proprietor,  and  where  injustice  to  third  parties 
would  otherwise  result    Thus,  the  materials  of  an  edifice 

«  1  P.  Wmi.  267. 
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demolished  belonging  to  a  minor,  the  money  arising  ftom  the 
sale  of  his  heritage,  or  the  remboursement  of  a  rente  belong- 
ing to  him,  are  considered  as  immoveables  in  regulating  the 
soocession  to  his  property.^ 

A  moveable  may  become  an  immoveable  in  two  wajrs:  by 
incarparaiion,  or  by  accession^ 

By  incorporation,  when  it  is  attached  to  the  realty  by 
cement,  or  in  any  other  manner,  so  that  it  cannot  be  separated 
without  injury  either  to  it  or  to  the  realty. 

By  accession,  many  things  become  parts  of  a  house  though 
not  attached  to  it,  as  padlocks,  keys,  &c.,  for  all  that  is  in  a 
house  for  perpetual  continuance  with  it,  is  a  part  of  it 

Things  detached  from  a  house  in  the  course  of  being  re- 
paired, to  be  replaced  in  it,  are  immoveables.  Things  intended 
for  the  building  of  a  house,  but  not  yet  placed  in  it,  are  move- 
ables. Ea  qum  in  mdificio  deiraeta  sunt  ui  reparentuTy 
md{ficii  sunt:  at  qumparata  eunt  ut  imponantur,  non  sunt 
mdificii. 

Obligations  and  actions  are  sometimes  moveable,  and  some- 
times immoveable,  according  to  the  nature  of  the  thing  from 
which  they  arise. 

If  it  us  the  claim  of  an  immoveable  which  they  have  for  their 
object,  they  are  imnioveable.  If  it  is  the  acquisition,  delivery, 
or  claim  of  moveables,to  which  they  relate,  they  are  moveables. 

It  is  to  the  class  of  moveables  belong  interests  in  moused 
corporations,  and  perpetual  or  life  rents,  whether  from  the 
state,  or  from  individuals.  But  this  class  is  susceptible  of  two 
modifications  by  the  French  code. 

1.  Perpetual  rents  or  annuities  from  the  government  may 
be  made  immoveable  for  the  purpose  of  creating  or  endowing 
a  majorat. 

2.  In  like  manner,  the  idiares  in  the  Bank  of  France  may 
be  rendered  immoveables  to  all  intents. 

The  shareholders  who  wish  it,  have  the  power  of  giving  to 

■  Enejolopsdie  FrtneaiM.    MeoUet. 
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their  share  the  quality  of  immoveables;  and  it  most  be  done 
by  a  declaration  in  the  form  prescribed  for  transfers.! 

Sir  William  Blackstone,  deservedly  the  most  popular  com- 
mentator on  the  laws  of  England,  defines  <<  things  real"  to  be 
^such  as  are  permanent,  fixed,  and  immoveable,  which  cannot 
be  carried  out  of  their  place,  as  lands  and  tenements,"  and 
^things  personal"  to  be  <<goods,  money,  and  all  other  move- 
ables which  may  attend  the  owner's  person  wherever  he 
thinks  proper  to  go."* 

Though  the  illustration  thus  given  of  things  real  id  confined 
to  <<lands  and  tenements,"  yet  immediately  afterwards  on  the 
same  page,  when  he  comes  to  speak  of  them  ^  with  regard  to 
their  several  sorts  or  kinds,"  he  distributes  them  under  the 
heads  of  <<lands,  tenements,  and  hereditaments."  Chancellor 
Kent  commences  his  lecture  on  Rdal  Property,  (succeeding 
an  introductory  on  the  Foundation  of  Title  to  Land,)  with 
this  sentence:  << Things  real  consist  of  lands,  tenements,  and 
hereditaments."' 

Both  these  justly  celebrated  writers  have  placed  under  the 
head  of  hereditaments,— offices,  franchises,  and  annuities. 

Lord  Coke,  whom  they  cite,  is  more  accurate.  He  does 
not  profess  to  give  a  definition  or  description  of  real  property. 
After  a  long  and  elaborate  dissertation  on  the  names  by  which 
things  will  pass  in  feofiments  and  grants,  he  winds  up  with 
the  general  and  comprehensive  terms,  <<  lands,  tenements,  and 
hereditaments;"  which  last  he  informs  us,  is  the  largest  word 
*^  of  all  in  that  kind,  for  that  whatever  may  be  inherited,  is  an 
hereditament,  be  it  corporeal,  or  incorporeal,  real,  personal, 
or  mixt< 

In  a  previous  page,  he  had  taught  that  reai  hereditaments 
were  lands  and  tenements ;  personaly  mere  personal  privileges, 
franchises,  offices,  and  annuities;  and  mixt  both  qfthe  realty 
and  personalty  y  dignities,  franchises,  and  offices  annexed  to 
or  concerning  land.' 


'  Repertoire  de  Jarispradcnce.    Meabki.  *  9  BL  Comm.  15. 

s3KentCoiiiiii.40i.  «  1  Inst  6.  a.  Mklb.3t. 
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There  is  no  warrant  in  any  word  of  lord  Cokeys,  for  classing 
personal  hereditaments  with  real  estate. 

Mr.  Woodesou  in  his  Mnerian  lectures,  has  followed  Black- 
stone,  and  even  still  more  broadly.  *•  The  great  division  of 
property  established  by  the  laws  of  England/'  says  he,  "and 
which  ought  to  be  constantly  and  attentively  remembered,  is 
into  things  real  and  things  personal:  these  are  respectively 
tlie  subjects  of  very  dili'erent  regulations,  and  as  it  were  of 
distinct  systems  of  jurisprudence.  Every  species  of  things 
real,  is  comprehended  under  the  word  'hereditament,'  signify- 
ing whatever  may  be  inherited  in  a  coui*se  of  descent,  whether 
of  a  corporeal  or  hicorporcal  nature.''* 

Mr.  Preston  in  his  Treatise  on  Estates,  with  more  caution, 
gives  us  no  definition  of  real  properly,  but  tells  us  generally 
and  correctly,  that  "land  in  its  several  species,  viz.  arable, 
meadow,  pasture,  5:c.,  and  houses  and  other  edifices  thereon, 
and  interests  arising  or  issuing  out  of  and  being  collateral  to 
land,  as  rents,  connnons,  &c. ;  and  personal  duties,  as  annui- 
ties, offices,  and  privileges,  as  stewardship,  &c.,  are  the  subjects 
of  property  in  which  estates  exist."^ 

Yet  this  very  accurate  writer  says  afterwards:  "An  annuity 
for  life  is  neither  land,  tenement,  nor  hereditament :"-'  as  though 
tliis  could  be  predicated  of  it  alone.  If  an  annuity  were  a 
thmg  real,  or  real  propeiiy,  it  would  be  so;  but  if  it  be  mere 
personalty,  the  same  might  with  equal  truth  be  affinned  of 
any  chattel — a  table,  a  ship,  a  tenn  of  years,  or  a  bond. 

According  to  Mr.  Cruise:  "By  the  law  of  England,  pro- 
perty is  divided  into  two  khids,  namely,  real  and  personal 
property;  which  kinds  arc  governed  by  distmct  systems  of 
jurisprudence.  Real  property  consists  of  land,  and  of  all 
rights  and  profits  arising  from  or  annexed  to  land,  which  are 
of  a  permanent  and  immoveable  nature ;  it  is  usually  comprised 
under  the  words,  lands,  tenements,  and  hereditaments."'* 
Again:  "Real  property  is  corporeal  or  incorporeal.     Corpo- 

'  2  Woodcf.  4.         •  Preston  on  Estates  7.         «  lb.  12.         ^  1  Cruise  Dig.  1. 
VOL.  II.  7 
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real  property  consists  wholly  of  substantial  and  permanent 
objects,  all  of  which  may  be  comprehended  under  the  general 
denomination  of  land.  Incorporeal  property  consists  of  rights 
and  profits  arising  from  or  annexed  to  land.''* 

Mr.  Cruise  appears  to  have  given  a  very  accurate  accoimt 
of  real  property.  It  is  manifest  also  from  his  having  omitted 
corodies  and  annuities  in  his  titles  on  incorporeal  heredita- 
ments; though  he  does  not  give  it  as  a  reason,  but  only  that 
they  "are  not  deserving  of  a  particular  discussion."*  That 
he  still  kept  up  the  true  distinction  in  his  mind,  is  evident 
from  what  he  says  of  offices,  in  his  title  upon  that  subject. 
*«  All  offices  relating  to  land,  or  exercisable  within  a  particular 
district,  are  incorporeal  hereditaments  of  a  real  nature,  and 
are  therefore  classed  under  the  general  head  of  real  property."* 

Humphreys,  in  his  work  on  real  property,  tells  us  that 
^  this  species  of  ownership  is  considered  in  the  laws  of  Eng- 
land as  comprising  not  only  land  with  the  erections  and  other 
improvements  upon  it,  all  which  are  called  corporeal^  but 
also  various  rights  derived  out  qfitJ^* 

So  Burton  on  the  same  title  says:  "The  subjects  of  real, 
as  distinguished  from  personal  property  in  England,  are  com- 
monly included  under  the  general  denomination  of  lands  and 
tenements;  and  they  are  indeed  a// comprehended  in  the  lat- 
ter of  these  two  words. "« "  The  word  hereditament 

is  still  more  comprehensive,  for  it  is  applicable  not  only  to 
lands  and  tenements,  but  to  some  of  the  subjects  of  personal 
property,  and  to  mere  rights  which  imply  a  privation  of  pro- 
perty."« 

Sir  Richard  Pepper  Arden,  in  Buckeridge  v,  Ingram,^  has 
given  a  definition  of  real  property,  which  has  been  followed 
by  the  supreme  court  of  Pennsylvania  in  the  case  of  Meason's 
estate.*  "Wherever  a  perpetual  inheritance  is  granted,  wliich 
arises  out  of  land  or  is  in  any  degree  connected  with  it,  or  as  it 

'  1  Cniiie  Dig.  3.         •  3  Ibid.  3.         •  Ibid.  133.         «  Hamphreyi  on  Reid 

Property,  p.  8.  •  Burton  on  Real  Property,  p.  1.         •  Ibid.  p.  3. 

»  3  Ves.  Jr.  651.  •  4  WatU  346» 
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18  emphatically  expressed  by  lord  Coke^  exercisable  within  it, 
it  18  that  sort  of  property  *  which  the  law  denominates  real 
property/* 

This  definition,  though  trae  as  far  as  it*  goes,  and  much 
better  than  any  that  hare  been  heretofore  referred  to,  is  not 
snffidently  extensive.  There  is  certainly  no  reason  for  con- 
fining it  to  the  case  of  a  <<  perpetual  inheritance."  Surely 
an  estate  for  life  in  land  is  real  estate.  It  is  not  every  interest 
in  it  which  is.  A  chattel  real  is  personal^  It  will  not  do  to 
substitute  ^  interests  for  an  indefinite  or  uncertain  duration/' 
for  the  words  ^  perpetual  inheritance''  without  more ;  because 
the  estates  of  tenants  by  statute  merchanty  statute  staple, 
and  elegit,  though  of  this  character,  are  chattels,  and  not  free- 
holds.* A  mortgage,  though  giving  an  interest  in  real  estate 
on  its  face  even  in  fee-simple,  and  which  may  by  proceedings 
at  law  or  in  equity  be  converted  into  real  estate,  is  nothing 
for  all  practical  purposes  but  a  chattel  It  is  to  be  remarked, 
however,  that  these  instances  are  all  cases  in  which  the  estates 
are  held  as  mere  security  for  debts,  and  follow  the  nature  of 
the  -debts  to  which  they  are  accessory. 

Hiere  is  a  distinction  to  be  observed  and  borne  in  mind 
between  things  real  and  real  estates. 

Things  real  are  land,  structure  thereon,  fixtures  thereto, 
and  rights  issuing  out  of,  annexed  to  or  exercisable  within 
land,  'niere  may  be  a  personal  estate  in  a  thing  real — as  a 
term  of  years,  a  mortgage,  &c. 

Real  estate  is  such  an  interest,  not  held  as  merely  collateral 
to  a  debt  or  personal  duty,  in  a  thing  real  as  is  of  uncertain 
duration,  and  which  by  possibility  may  last  for  a  life.  There 
cannot  be  a  real  estate  in  a  thing  personal.  Interests  of  so 
la^e  a  character  in  things  personal  as  for  life,  at  common 
law,  vested  the  absolute  and  entire  property  in  the  first  taker, 
and  effect  was  denied  to  limitations  over.  An  exception 
arose  in  the  case  of  a  limitation  by  will,  which  was  held  good 

'  3  Kent  Conun.  401.  *  3  BL  Comm.  1G3. 
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as  an  executory  devise.  Now  through  the  medium  of  trusts^ 
as  secure  proTision  may  be  made  in  future  for  the  issue  of  a 
marriage  by  the  settlement  of  personal  as  of  real  estate.^  StiU 
all  estates  and  interests  in  personalty  are  personalty. 

The  definitions  which  hare  been  attempted  and  the  remarks 
which  have  been  made,  show  that  an  annuity  is  a  thing  pier- 
sonal,  and  there  can  be  in  it  nothing  but  a  personal  estate. 
It  is  true  that  this  contradicts  sir  William  Blackstcme,  who 
lays  it  down  that  a  man  may  havb  a  real  estate  in  an  annuity^ 
though  his  security  be  only  personal.*  For  this,  howerer,  he 
cites  no  authority.  The  only  semblance  of  authority  is  ip 
some  very  old  cases,  in  which  the  assignability  of  an  annuity 
was  discussed.  Having  perpetual  continuance,  the  better 
opinion  seems  to  have  been,  that  it  could  be  assigned,  pfo- 
yided  the  consideration  was  executed  and  the  word  assigns 
contained  in  the  griant ;  neither  of  which  circumstances  would 
be  of  any  account  if  it  were  real  estate  proper.  It  nerer^ 
however,  was  expressly  decided;  though  in  a  note  by  Mr. 
Hargrave  to  1  Inst  144,  b.,  he  considers  the  question  of  its 
assignability  settled  by  Oerrard  v.  Boden.^  It  is  true  an  opi- 
nion that  way  was  expressed  by  the  court  in  that  case,  but 
the  case  was  compromised,  and  there  was  no  judgment  given. 
He  questions  whether  naming  assigns  is  essential,  the  princi- 
ple of  the  objection  being  the  same  whether  assigns  are  men- 
tioned or  omitted.  That  objection,  he  admits,  <<in  strictness 
of  law  carried  force  with  it."  He  adds:  **  However  Perkins, 
on  the  special  case  of  an  annuity  pro  eonsilio  impendendoj 
requires  naming  of  assigns.^  Even  then,  too,  he  questi<ms 
the  annuity  being  assignable.  But  this  was  settled  in  Maund's 
case,'  one  point  resolved  being  that  express  words  would 
make 'such  an  annuity  assignable.^'  But  with  great  deference 
to  Mr.  Hargrave's  name  and  authority,  Maund's  case  was 
the  case  of  a  rent  chargCy  and  arose  upon  a  replevin  of  a  dis- 


'  3  Kent  Comm.  359.  H«rgnTe*t  note  to  1  Inst  90,  a.  *  9  BL  Comm.  40. 

*  HetL  80.  *  3  Perk.  e.  101.  <  7  Co.  98,  b. 
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11689  fofft  the  same  rent  and  an  arowiy  in  court^by  which  the 
peiaon  of  the  grantor  wafi  forever  discharged.  Bro.^  sus- 
tains Perkins^  for  it  is  there  said,  ^  Nota  per  Catesby  justice, 
if  a  man  has  any  annuity  hy  general  grant  or  by  prescription, 
he  may  grant  this  over,  although  it  be  in  'manner  a  chose  in 
action,  but  otherwise  of  an  annuity  granted  pro  consiKo  im- 
pendendo.^^  Hot  is  Baker  v.  Broke*  (sometimes  cited),  a  full 
authority,  ifor  though  the  thing  granted  is  there  called  an 
annuity,  the  action  was  debt  for  arrearages;  and  by  the  terms 
of  the  grant,  it  was  pro  bono  consiHo  ante  tune  impenso, 
exeunt',  de  reetoriaeua  de  Bonaorth:  so  that  it  was  a  rent; 
for.  until  election  it  is  to  be  so  considered:  and  it  is  only  by 
the  writ  of  annuity  that  the  election  is  made,  and  not  by  any 
other  personal  action:  We  have  the  whole  matter  very  con- 
cisely and  fully  presented  in  Brooke.^  <<  It  was  doubted  if  he 
who  has  an  annuity  in  fee  can  grant  it  over,  for  it  is  a  chose 
in  action;  nevertheless,  by  others  it  is  an  inheritance,  and 
therefore  can  well  be  granted  over,  and  this  without  attom- 
nifsnt,  for  it  charges  the  person.  And  debt  cannot  descend  to 
the  heir,  but  annuity  of  inheritance  can  descend  to  the  heir, 
therefore  not  mere  personal'*  This  is  Mr.  Woodeson^s  au- 
thority for  sajring  that  the  assignability  of  an  annuity  is  rested 
on  the  ground  of  its  amphibious  nature,  and  its  not  being 
mere  personalty.^  Taking  it  for  settled  that  an  annuity  is 
assignable,  it  does  not  follow  that  it  is  not  personal  If  it 
proves  any  thing,  it  only  proves  that  it  is  not  a  chose  in  action. 
Properly  speaking,  perhaps  the  annuity  itself  does  not  Ue  in 
action;  for  it  is  a  question  whether  debt  or  annuity  lies,  im- 
less  arrearages  are  due  and  unpaid.  It  is  not  like  a  bond 
payable  in  future.  There  there  is  a  debitum  in  presentiy 
eolvendum  in/uturo.  In  annuity,  there  is  no  present  subsist- 
ing debt  or  duty;  the  debt  or  duty  accrues  only  as  the  times 
of  payment  elapse.  It  cannot  be  pretended  that  any  thing  but 
the  arrearages  would  be  proveable  in  bankruptcy,  or  barred 

*  Tit  Aiiniitt7,p.37.    *Mo.5,ii.ia    *  Annmtj,  pL39.'  ''3  Woodef.75,iiote. 
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by  the  certificate.  In  Brooke^  we  find  it  said,  ^  that  a  release 
of  all  actions  personal  is  a  good  plea,  although  the  annuity  be 
to  the  plaintiff  and  his  heirs.  And  the  same  law  of  actions 
real,  for  it  is  mixt,  quaere  therefore.''  And  Fitzh.  tit  Release, 
48,  is  referred  to.  '  In  Diggs'  case,  however,*  there  was  the 
grant  of  an  annuity  in  fee,  and  on  the  day  of  the  first  payment 
the  money  was  paid,  and  the  grantee  made  to  the  grantor  an 
acquittance,  and  at  the  end  of  it  released  all  actions.  After 
the  next  payment  in  arrear,  the  grantee  brought  a  writ  of  an- 
nuity. And  it  was  held  that  until  there  is  something  in  arrear, 
die  action  is  not  maintainable.  Although  the  judgment  in  a 
writ  of  annuity  be  to  recover  the  annuity  impaaterun^y  and 
on  this  judgment  the  grantee  shall  ever  aflerwards  have  his 
9cirefaci(u  to  recover  the  arrearages  as  they  fall,  yet  rien  m 
arrear  is  a  good  plea,  and  issuable.  Anderson,  c  j.,  said,  that 
an  annuity  is  a  thing  personal,  for  which  the  grantee  ha9  no 
remedy  but  by  action ;  nevertheless  it  is  not  a  ehaae  in  aeiian; 
for  there  are  some  things  for  which  there  is  no  remedy  except 
by  action,  and  yet  they  are  not  choses  in  acti<Ni,  as  for  a  rent 
seek  there  is  no  remedy  but  by  assise  after  seisin,  and  yet 
such  a  rent  is  not  a  chose  in  action.  The  judgment,  there- 
fore, was  agamst  the  release.  It  is  to  be  observed,  that  this 
determination  overruled  the  case  in  Fitzherbert,  and  a  case  in 
21  Ed.  4,  where  chief  justice  Bryan  had  held  that  a  release  of 
all  actions  personal  was  a  release  of  an  annuity.  In  Doctrina 
Placitandi^  (in  regard  to  which  book  the  law  student  hardly 
jieed  be  reminded  of  the  remark  of  chief  justice  Willes,^  that 
there  was  more  law  learning  in  it  than  any  book  he  knew, 
that  it  contained  the  substance  of  all  the  pleadings  in  the  year- 
books and  Coke's  Reports),  it  is  laid  down  however,  that  **  In 
annuity  by  prescription,  rien  arrear  is  a  good  plea;  others 
wise,  if  he  declare  on  a  deed" — ^which  seems  to  strike  at  the 
very  foundation  ofthe  case  in  Moore.'  In  Bodvell  t;.  Bodvell,^ 


<  Annaitj,  pL  43.    *  Mo.  133,  n.  279.    *  Page  36,  tit  Annuity.    ^3Wi]Mo89. 
'  See  firo.  tit  Annoitj,  pL  31,  citing  5  H.  7.  33.  *  Jonei  314. 
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there  was  an  annuity  by  plaint  brought  in  the  great  sessions 
of  the  county  of  Carnarvon,  when  by  the  statutes  of  Wales 
34  H.  8,  and  35  H.  8,  it  was  provided  that  all  real  and  mixt 
actions  shall  be  sued  by  writ,  and  all  personal  actions  by 
plaint  And  on  error  in  B.  R.  the  whole  court  held  the  action 
to  be  personal,  and  affirmed  the  judgment  And  this  is  ap- 
proved by  the  reporter,  who  argues  that  the  annuity  is  a  thing 
personal  only,  and  no  way  touches  the  realty;  and  the  books 
where  it  is  held  to  be  released  by  a  release  of  actions  real,  as 
well  as  of  actions  personal,  are  according  to  him  reconcilable 
by  applying  them  to  the  case  of  a  rent  charge  before  election: 
for  in  such  case  a  release  of  actions  real  will  be  a  bar  in  an- 
nuity brought  afterwards,  and  a  release  of  actions  personal  a 
bar  to  a  subsequent  distress.  On  this  whole  matter,  it  is  sub- 
mitted to  the  judgment  of  the  learned  reader,  that  the  position 
that  the  annuity  is  a  thing  personal  merely,  is  confirmed 
Tather  than  weakened,  and  that  the  cases  afford  no  authority 
to  Blackstone  in  saying  that  <<a  man  may  have  a  real  estate  in 
it" 

In  all  other  respects  except  that  of  descending  to  the  heir, 
it  bears  none  of  the  incidents  and  characteristics  of  real  estate. 
Of  this  kind  of  inheritance,  a  husband  is  not  entitled  to  be 
tenant  by  the  curtesy,  nor  the  wife  to  be  endowed.^  A  grant 
of  it  to  a  corporation  is  not  mortmain.^  It  cannot  be  conveyed 
by  way  of  use,  though  hereditaments  is  a  word  used  in  the 
statute  of  uses,  for  want  of  the  necessary  seisin.^  It  cannot 
be  entailed  within  the  statute  de  donisf  and  the  reason  is, 
according  to  lord  Coke,  that  it  concemeth  no  land,  nor  savour- 
eth  of  the  realty.  Though  tenements  be  the  cmly  word  used 
in  the  statute  de  donisy  yet  it  includeth  not  only  all  corporate 
inheritances,  but  also  all  inheritances  issuing  out  of  any  of  those 
inheritances,  or  concerning  or  annexed  to  or  exercisable  within 
Uie  same,  though  they  lie  not  in  tenure.    If  the  grant  be  of  an 


MlnsLdS^a.  •  nHd.3,h. 

•  JooetlST.  Gilbert  on  Ufet,  281.  And  lee  3  Wilm  334.        «  lhurt.30,a. 
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inheritance  merely  personal,  or  to  be  exercised  about  chattels, 
and  is  not  issuing  out  of  Isind  nor  concerning  any  land  ot  some 
certain  place,  such  inheritances  cannot  be  entailed,  because 
Uiey  savour  nothing  of  the  realty.^  A  grant  of  an  annuity  of 
inheritance  to  a  man  and  the  heirs  of  his  body,  creates  a  fee- 
simple  conditional  at  common  law,  and  after  issue  had  the 
grantee  may  alien  so  as  to  bar  the  possibility  of  reverter.*  It 
is  ilot  within  die  statute  of  frauds^  so  &r  as  that  affects  real 
property.  It  will  pass  by  a  will  not  executed  according  to 
that  statute,  which  however  it  is  to  be  remarked,  only  em- 
ploys the  words  ^  lands  and  tenements,'^  though  the  clause 
immediately  succeeding  in  regard  to  revocations,  adds  the 
worcl  <<  hereditaments.''  This  statute,  though  prepared  with 
the  utmost  care  and  by  men  the  most  eminent  in  the  profes- 
sion, has  its  inaccuracies.  **  This  annuity  in  fee,"  said  lord 
Hardwicke  in  deciding  the  \case  of  Stafford  t'.  Buckley,  <<is  a 
personal  inheritance  which  the  law  suffers  to  descend  to  the 
heir,  but  has  nothing  to  do  with  the  realty,  as  appears  from 
Co.  Litt  20,  and  so  not  within  the  statute  of  frauds,  for  lands 
wd  tenements  only  are  within  it  An  advowson  comes, 
indeed,  under  that  description ;  for  it  may  be  held  under  knight 
service;  and  rents  partake  of  the .  nature  of  land  following 
that,  and  consequently  are  all  within  the  statute;  but  nothing 
is  within  it,  which  is  not  a  real  right  or  interest,  or  partaking 
of  the  realty;  as  this  annuity  is  not,  though  granted  in  fee." 
It  cannot  be  barred  as  a  rent  may,  by  suffering  a  recovery.^ 
.  An  assise  does  not  Ue  for  it.^  Nor  does  it  escheat'  Nor  is  it 
liable  to  the  same  kind  of  executions  on  judgments  as  real 
estates.<^  Being  a  hereditament,  however,  descendible  to  the 
heir,  it  does  not  go  to  or  form  assets  for  the  payment  of  debts 
in  the  hands  of  the  executor  ;7  and  it  is  forfeitable  for  treason 
under  the  English  statutes,*  the  words  of  26  H.  8,  c  13, 
being,  <<  shall  lose  and  forfeit  to  the  king's  highness,  his  heirs 

*  1  Iiitt.20.    *  Stafford  V.  Buckley, SVes. Sen.  170.    *  Dr. & Stad. DriK  1, c. SO. 

^  1  Roscoe  on  Real  Actions,  6a        <  Ibid.  35.        *  3  Woodeaoo  73.       *  Ibid. 

*  Nevil*f  case,  7  Rep.  34,  b. 
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and  saocessors,  all  such  lands,  tenements,  and  hereditaments 
which  any  such  offender  Aall  have  of  any  estate  of  inherit- 
ance in  use,  or  possession  by  any  right,  title,  or  means.'' 

The  case,  however,  which  seems  entirely  conclusive  in 
relation  to  this  matter,  \a^  Aubin  v.  Daly,i  where,  by  letters 
patent,  24  Car.  2,  the  king  granted  to  the  use  of  A.,  his  heirs 
and  assigns  forever,  an  annuity  of  £  1000,  to  be  paid  out  of 
his  revenue  of  four  and  a  half  per  cent  at  Barbadoes  and  the 
Leeward  Islands:*  held  that  this  annuity  was  personal  pro- 
perty, and  duly  passed  under  a  will  attested  by  two  witnesses, 
by  a  residuary  clause  bequ^thing  all  the  rest,  residue,  and 
remainder  of  a  testatrix's  personal  estate,  of  what  nature  or 
kind  soever  to  her  executors.  The  counsel  who  argued 
against  the  executors,  yielded  the  point  that  the  will  was  suf- 
ficiently executed,  and  relied  solely  upon  the  ground,  that 
owing  to  its  inheritable  character,  it  would  not  pass  by  the 
words  of  the  residuary  clause.  He  put  the  case  of  a  will  be- 
queathing all  the  testator's  lands,  tenements,  and  heredita- 
ments to  A.  and  all  his  personal  estate  to  B.,  and  aig:ued  that 
it  seemed  clear  that  A.  would  take  such  an  annuity  as  this, 
and  that  the  heir  at  law  ought  not  to  be  disinherited  without 
express  words.  Mr.  justice  Bayley  is  reported  thereupon  to 
have  said,  ^  that  the  argument  would  go  to  the  length  of  say- 
ing that  property  of  this  description  could  only  pass  by  a 
special  devise."  As  the  case  was  sent  from  chancery  to  the 
court  of  king's  bench,  no  opinions  are  delivered,  but  a  certifi- 
cate was  given  in  favour  of  the  executors. 

Assuming  an  annuity  in  fee  to  be  personal  estate,  an  inte- 
resting question  may  arise  under  some  of  our  local  statutes. 

In  New  York,  indeed,  the  authors  of  the  revised  code 
seemed  to  have  had  their  aitention  turned  to  the  very  case  of 
personal  hereditaments,  and  cautiously  to  have  excepted  them 
from  the  general  words  of  the  statute. 

'  4B>ni.&A]d.59. 

*  Tbe  king  cannot  grant  an  annaity  nnlen  it  be  payable  out  of  ioiiie  part  of 
his  revenue;  for  he  cannot  charge  his  persond^l  SMk,  58. 
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After  proridingi  that  <<the  following  piopeity  shall  be 
deemed  assets,''  to  wit,  (after  a  certain  enumeration,)  ^goods, 
wares,  4c,  and  every  other  species  of  personal  property  and 
effects  not  hereinafter  excepted,''  it  is  expressly  declared  in 
sec.  8,  that  <<the  right  of  an  heir  to  any  property  not  enome- 
rated  in  the  preceding  sixth  section,  which  by  the  common 
law  would  descend  to  him,  shall  not  be  impaired  by  the 
general  terms  of  that  section." 

In  Pennsylvania,  however,  by  the  act  of  February  24, 
1834,*  entitled,  <<  An  act  relating  to  executors  and  administra- 
tors," the  executors  are  required  to  produce  to  the  appraisers 
^the  whole  of  the  personal  estate  which  may  have  come  to 
their  possession  or  knowledge;"  and  ^all  bonds,  notes,  and 
other  evidences  of  debt,  and  all  other  claims  and  demands  for 
money,  or  any  other  personal  property  owned  or  held  by  the 
decedent  at  the  time  of  his  decease,  shall  be  returned  in  the 
inventory." 

Taking  the  words  of  the  legislature  in  their  natural  and 
legal  import,  and  judging  of  their  intention  therefrom,  it  would 
not  be  difScult  to  arrive  at  the  conclusion,  that  whatever  in 
law  is  personal  estate,  was  made  assets  in  the  hands  of  the 
executor,  and  that  an  annuity  in  fee,  being  settled  to  be  such, 
would  pass  to  them,  and  thus  its  descendible  character  being 
in  effect  done  away,  it  would  cease  in  the  law  of  Pennsylvania 
to  be  a  hereditament  It  would  thus  be  completely  assimi- 
lated to  all  other  kinds  of  personal  property.  A  bond  to  pay 
^  sum  of  money,  or  to  do  any  other  act,  cannot  by  any  words 
be  made  to  descend  to  the  heir;  when  paid  it  is  converted  into 
money  and  extinguished.  It  is  familiar  learning,  that  the 
same  is  true  of  all  other  chattels ;  which  can  only  be  limited  over 
by  wtfy  of  executory  devise,  or  through  the  medium  of  a  trust 
It  is  the  perpetual  character  of  an  annuity,  which  is  a  continu-  . 
ing  obligation  as  well  on  the  grantor  as  on  his  heirs,  so  long 
as  they  have  assets  by  descent,  which  admits  of  the  creation 

>  ReTised Code, put9,o.6,tit.3,artl,i.S.  •  Piird.-43e. 
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of  a  fee-siiiq>le  in  h;  and  of  course  of  an  estate  for  life  with 
remainders  over.  Tiie  first  taker  would  not  at  law,  as  in  the 
case  of  an  ordinary  chattel,  have  the  whole  estate,  nor  even 
in  the  case  of  a  grant  to  him  and  the  heirs  of  his  body;  for 
upon  his  death  without  i^sue,  the  donor  would  be  entitled  as 
of  his  reverter. 

This  anomaly,  it  might  well  be  argued,  it  was  the  intention 
of  the  legislature  to  abolish,  and  words  they  certainly  have 
used  strong  enough  to  accomplish  that  object 

Yet  the  act  in  which  the  words  in  question  are  found,  is 
one  of  the  series  reported  by  the  revisers  of  the  civil  code, 
and  adopted  by  the  legislature  in  pursuance  of  their  recom- 
mendation. In  the  construction  of  these  acts,  the  supreme 
court  of  the  state  have  evinced  a  strong  disposition  not  to 
consider  general  words  as  effecting  a  change  of  the  law,  when 
such  change  does  not  appear  to  have  been  directly  in  view. 
Such  a  principle  of  construction,  (though  it  is  difficult  to  find 
a  warrant  for  it  in  the  books,)  certainly  guards  against  some 
of  the  evUs  of  codification,  and  its  operation  in  that  respeet 
may  be  beneficiaL  <^  We  must  remember,''  say  the  court  in 
the  Conunonwealth  v.  Rainey,i  ^that  these  revised  statutes 
'  which  made  extensive  changes  in  the  arrangement  of  the 
laws,  necessarily  left  much  to  be  adjusted  by  the  courts;  and 
we  are  consequently  bound  to  preserve  every  provision  which 
has  not  been  expressly  and  necessarily  repealed.''  In  Cham- 
bers V.  Carson,*  it  was  decided,  where  the  revised  act  had 
enacted,  <<that  in  every  case  in  which  a  writ  of  scire  facias 
may  be  issued,  it  shall  be  served  and  returned  in  the  same 
manner  as  is  therein  provided  in  case  of  a  summons  in  a  per- 
sonal action,  and  judgment  for  default  of  appearance  may  be 
taken  at  the  same  time  and  in  the  same  manner  as  in  case  of 
a  summons  as  aforesaid,  unless  it  be  otherwise  specially  pro- 
vided," that  the  old  practice  of  taking  judgment  for  want  of 
appearance  upon  two  successive  returns  of  niAiV,  was  not 
affected  by  these  broad  words. 

'  4  Wat<f  &  Serf.  187.  •  2  Whtrt  373. 
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This  principle  applied  to  the  act  in  question^  may  lead  to 
the  conclusion^  that  as  neither  the  rerisers  nor  the  legislature 
had  personal  hereditaments  in  view,  as  they  certainly  had  not, 
in  the  use  of  the  general  words  personal  property ,  they  would 
continue  to  retain  their  descendible  character. 

On  the  other  hand,  it  may  be  argued,  that  at  common  law, 
the  annuity  descended  unincumbered  by  either  curtesy  or 
dower  to  the  heir;  that  heir  either  one  person,  as  the  eldest 
son  or  brother ;  or  one  heir  by  a  fiction,  when  it  went  to  -daugh- 
ters or  sisters  as  co-parceners.  A  careful  examination  of  the 
books  has  not  furnished  any  case  of  a  partition  of  an  annuity. 
Was  it  at  common  law  a  partible  inheritance?  and  could  the 
grantor  have  been  subjected  to  more  than  one  action?  We 
must  be  guided  by  reason  and  analogy,  and  these  do  not  seem 
to  concur.  No  other  mere  personal  duty  is  divisible.  The 
obligor  of  a  bond  cannot  be  subjected  to  several  actions  by 
persons  holding  several  and  distinct  interests  in  the  money 
due.  It  would  be  highly  unreasonable  if  it  were  not  so.  Yet 
immediate  analogies  seem  to  look  the  other  way.  A  rent 
charge  is  entire  and  against  common  right;  yet  may  it  be 
divided  between  co-parceners,  and  by  act  in  law,  the  tenant 
of  the  land  is  subject  to  several  distresses.^  Of  a  corody,  cer- 
tain partition  inay  be  made.* .  Corodies  are  a  rig^t  of  suste- 
nance, or  to  receive  certain  allotments  of  victuals  and  provi- 
sions for  one's  maintenance.  In  lieu  of  which,  (especially 
when  due  from  ecclesiastical  persons,)  a  pension  or  sum  of 
money  is  sometimes  substituted.  And  these  may  be  reckoned 
another  species  of  incorporeal  hereditaments;  though  not 
chargeable  on  or  issuing  from  any  corporeal  iidieritance,  but 
only  charged  on  the  person  of  the  owner,  in  respect  of  such 
his  inheritance.^  This  analogy  is  complete ;  and  resting  upon 
its  authority,  we  ought  perhaps  to  conclude  that  an  annuity 
at  common  law,  was  a  partible  inheritance.  Looking,  how- 
ever, at  the  whole  scope  of  the  intestate  acts  in  Pennsylvania, 

*  1  Inst  164.  b.  '  lUd.  •  3  Blaclut  40. 
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they  seem  to  require  a  conversion  into  money,  and  a  distribu- 
tion among  those  entitled  of  the  entire  personal  estate.  The 
widow  is  decreed  to  have  one-third  of  the  real  estate  of  the 
intestate  for  life,  and  one-third  of  the  personal  estate  abso- 
lutely. This  is  the  language  of  acts  preceding  those  now  in 
force,  and  has  not  been  varied  by  the  revisers,  so  that  it  is  not 
subject  to  the  question  raised  upon  the  proper  principles  to 
be  applied  to  the  construction  of  the  revised  code.  Does  the 
one-third  of  the  annuity  pass  to  the  widow  in  fee-simple,  and 
descend  to  her  heirs?  Yet  the  words  of  the  act  would  not 
give  a  fee,  had  they  been  used  in  a  grant  between  party  and 
party.  If  the  annuity  be  a  hereditament,  the  word  "heirs'' 
seems  as  necessary  to  give  a  fee  as  in  any  thing  else;  and  the 
word  "absolutely'*  in  itself  means  nothing  but  clear  of  limi- 
tation and  qualification.  How  can  the  scope  and  intention 
of  the  act  be  preserved,  without  a  conversion  of  the  personal 
estate  into  money,  and  an  actual  distribution?  All  the  pro- 
visions of  the  acts  in  regard  to  the  partition  of  the  estate  of  a 
decedent  in  the  orphans'  courts  of  the  several  counties,  are 
confined  in  so  many  words  to  real  estates.^  Indeed,  all  the 
provisions  of  the  various  acts  giving  jurisdiction  to  the  several 
courts,  and  regulating  the  proceedings  in  actions  of  partition 
at  conmion  law,  speak  only  of  lanels  and  tenements^  and 
cannot  be  strained  to  extend  to  any  species  of  personal  estate.* 
One  or  more  of  the  acts  indeed,  use  the  word  hereditaments; 
yet  the  provision  in  relation  to  the  proceedings,  and  the  gene- 
ral terms  which  the  legislature  itself  uses,  when  it  speaks  of 
the  courts  "having  jurisdiction  in  cases  of  partition  of  real 
estate,"  show  that  nothing  but  real  hereditatnents  were  in 
their  contemplation.^  In  Pennsylvania,  we  must  conclude 
that  an  annuity  in  fee,  if  a  hereditament,  is  not  partible  by 
compulsion  of  law,  by  any  remedy  now  provided. 

The  further  conclusion  seems  irresistible,  that  it  is  not  a 


*  Act  of  ^  March,  1832,  Pard.  834  •  Act  of  11  April,  1799,  Purd.  839. 

•  Act  of  7  April,  1807,  Pard.  831.    Act  of  29  March,  1824,  Purd.  833,  dtc 
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hereditament  at  all — that  it  passes  to  executors — is  assets  in 
their  hands  for  the  payment  of  debts,  must  be  sold  and  con* 
verted  into  money  by  the  executors,  and  distributed  among 
the  next  of  kin  according  to  the  statutes. 

It  is  not  deemed  necessary  to  go  into  an  examination  of  the 
statutes  of  other  states.  Doubtless  similar  questions  would 
be  every  where  found  to  arise;  and  the  same  principles  would 
be  applicable  to  their  determination* 

Though  annuities  in  fee  mdy  be  rare  in  this  country, 
annuities  for  life,  or  pur  autre  vie,  must  be  of  commbn  occur- 
rence. These  too  are  personal  estate  within  the  decisions, 
and  subject  to  its  incidents  and  characteristics.  Not  to  speak 
of  annuities  expressly,  thus  granted  or  devised,  a  rent  charge 
will  become  an  annuity,  by  failure  of  title  of  the  grantor  to 
the  land  upon  which  it  is  charged.  A  rent  charge  granted  to 
a  man  and  his  heirs,  is  a  rent  in  fee;  yet  as  it  requires  the 
words,  for  himself  and  his  heirs,  on  the  part  of  the  grantor  to 
make  an  annuity  in  fee,  the  failure  of  the  title  to  the  land  on 
which  the  rent  is  charged,  converts  such  a  rent  in  fee  to  an 
annuity  for  the  life  only  of  the  grantor.'  So  if  a  rent  charge 
be  determined  by  act  of  Grod  or  the  law.*  But  for  a  rent 
created  upon  a  reservation,  a  writ  of  annuity  does  not  lie.^ 

An  annuity  in  fee  considered  in  the  right  of  personalty, 
presents  anoUier  anomaly,  that  of  the  conversion  at  law  of  a 
thing  from  realty  to  personalty,  by  the  act  or  election  of  the 
owner,  without  any  change  in  the  thing  itsel£  Conversion  is 
termed  universally  an  equitable  doctrine:  resting  on  the  prin- 
ciple that  in  equity,  what  ought  to  be  done,  is  considered  as 
actually  done;  but  there  is  here  presented  the  case  of  a  legal 
conversion.  If  the  grantee  of  a  rent  charge  brought  a  writ 
of  annuity,  he  thereby  forever  discharged  the  land;  if  he  dis- 
trained, and  upon  that  distress  avowed  in  a  court  of  record, 
he  forever  discharged  the  person.^  Until  election  by  such  act, 
it  was  rent  and  real  estate,  though  both  the  person  and  land 

*  Comjn'f  Dig,  tit  Annoity,  a.  2.        *  IbkL        *  DMd.  a.  3.        *  LittL  tec  319. 
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were  chargeable;  and  after  the  title  of  dower  or  curtesy 
aoerued,  the  heir  could  not  oust  such  title  by  his  election.* 

The  subject  thus  presented  to  our  readers  may  appear  obso- 
lete. We  beg  leave  to  enter  our  protest,  against  neglect  or 
inattention  to  what  may  be  termed  obsolete  branches  of  our 
jurisprudence,  lliey  are  a  part  of  its  history,  and  necessary 
to  be  studied  and  understood,  for  the  sake  of  the  light  they 
throw  upon  the  system  considered  as  a  whole.  Our  modem 
Ubraries  aboimd  with  elementary  treatises  valuable  for  refer- 
ence, and  some  of  which  may  be  read  in  a  course  of  study 
with  advantage.  By  themselves,  however,  they  make  but 
superficial  lawyers.  It  is  in  the  constant  study  and  famiU- 
arity  with  the  older  text  books  and  reports,  tliat  the  best 
foimdation  is  laid  for  a  solid  superstructure  of  legal  know- 
ledge. It  is  in  them  that  the  mind  is  most  usefully  exercised, 
strengthened,  and  invigorated.  What  Locke  has  observed 
of  the  study  of  mathematics,  may  be  applied  with  great  truth 
to  the  prosecution  of  these  inquiries:  that  though  not  a  pro- 
position in  Euclid  should  be  remembered,  their  principal 
advantage  would  remain  in  the  force  and  acuteness  they  have 
imparted  to  the  intellect  -  Mr.  Preston  strongly  recommends 
the  student  to  select  some  particular  subject  or  head  of  the 
science:  trace  it  up  as  you  would  a  large  river  through  its 
several  tributary  streams  to  their  sources.  The  benefit  of  such 
an  investigation,  he  thinks,  extends  much  beyond  the  actual 
knowledge  acquired,  or  the  principles  evolved,  by  the  healthy 
tone  which  the  exercise  imparts  to  the  mind,  and  by  producing 
an  aptness  for  other  such  investigations. 

•  lIiMt  144.  h. 
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ART.  IV.— LIMITATIONS  OF  ESTATES  AFTER  A 
FAILURE  OF  ISSUE. 

There  is  no  question  in  the  law  more  difficult  than  that  which 
relates  to  the  Qature  of  the  estate  which  is  Umited  by  devise, 
to  take  effect  after  the  tenant  of  a  precedent  estate  to  whom 
a  fee  is  given  in  terms  shall  die  without  issue. 

The  difficulty  results  from  the  impossibility  of  giving  fuU 
effect  to  presumed  intentions  which  are  incompatible.  It  is 
supposed  to  be  the  obvious  intention  in  all  cases,  that  the 
limitations  shall  have  effect,  whenever  the  first  taker  shall  die 
without  issue  living  at  the  time  of  his  death.  On  this  con- 
struction the  estate  would  be  a  fee  subject  to  an  executory 
devise.  But  the  intention  also  is,  that  if  the  devisee  ^all 
have  issue,  he  shall  take  an  estate  descendible  only  to  such 
issue.    This  is  an  estate  tail. 

When  an  estate  is  devised  to  one  and  to  his  heirs,  and  if  he 
shall  die  without  issue,  then  over,  the  general  intent  is,  to 
create  an  estate  tail.  The  particular  intent  is  to  create  a  fee 
determinable  upon  a  contingency. 

In  every  one  of  the  cases  which  have  arisen  on  this  subject, 
the  question  has  been,  which  intention  should  be  carried  into 
effect,  and  which  should  be  sacrificed? 

Mr.  chancellor  Kent*  expresses  the  opinion,  however,  that 
the  words  dying  without  issue  in  a  devise,  are  understood  by 
testators  to  mean  an  indefinite  failure  of  issue.    He  says: 

<^It  has  been  repeated  in  the  books  from  case  to  case,  that 
testators  generally  mean  by  the  words  dying  without  isauej 
or  departing  this  life  unthout  lawful  issue^  or  other  words 
of  similar  import,  a  failure  of  issue  at  the  time  of  the  death  of 
the  devisee,  and  that  they  do  not  mean  a  general  or  indefinite 
failure  of  issue.  This  is  said  to  be  the  meaning  of  the  words 
in  common  parlance  or  usage.    I  am  rather  inclined  to  think 

'  16  John.  R.  401. 
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however,  that  this  notion  of  what  the  testator  intended,  has 
been  borrowed  by  one  jadge  from  another,  without  much 
reflection  or  examination  as  to  its  truth.  I  doubt  the  truth  of 
the  fact  I  believe  that  when  the  courts  gave  to  those  words 
the  construction  of  an  indefinite  failure  of  issue,  they  did  not 
depart  from  the  sense  of  the  will.  It  may  be  that  in  many 
cases  the  construction  was  not  what  the  testator  meant,  but  it 
may  equally  be,  that  in  many  other  cases  the  courts  would 
have  counteracted  his  intention,  if  they  had  adopted  any  other 
construction.  The  intention  generally,  is  to  give  the  property 
over  to  third  persons  only  in  the  event  of  the  son  not  leaving 
any  family  who  may  want  to  enjoy  it  The  testator  can  have 
no  motive  to  fix  the  precise  period  of  his  son's  deathj  as  the 
era  at  which  the  limitation  is  to  be  determined.  He  can  have 
no  pressing  inducement  to  fix  any  definite  period.  He  means 
to  give  the  property  to  his  son,  and  to  his  posterity,  if  he  has 
any;  but  if  he  has  none,  or  if  his  posterity  becomes  extinct, 
he  means  then  that  the  property  shall  go  over  to  the  next 
devisee,  who  is  not  so  close  to  him  as  the  son  and  his  posterity, 
but  who,  however,  stands  next  in  his  afiections.  This  is  the 
•popular  and  the  rational  meaning,  for  it  is  founded  on  the 
dictates  of  the  heart  I  incline  to  think  that  iti  nineteen  cases 
out  of  twenty,  the  testator  really  means  a  general  or  indefinite 
failure  of  issue.'' 

On  the  other  hand,  the  revisers  of  the  New  York  statutes 
are  of  opinion,  that  the  words  are  always  understood  in  their 
common  and  popular  sense.  In  their  notes  to  the  revised 
statutes  they  say: 

^In  most  cases,  it  is  expressed,  that  the  limitation  over 
shall  take  efiect  in  the  event  of  the  first  taker's  'dying  with- 
out issue  or  without  leaving  issue;'  and  in  these  cases,  it  is 
believed  that  the  meaning  which  the  law  affixes  to  the  terms, 
viz.  a  failure  of  issue  at  any  period  however  remote,  soon 
after  the  death  of  the  first  taker,  is  very  opposite  to  that  of 
the  party  by  whom  they  are  employed. 

^It  has  often  been  remarked  by  judges  in  England  and  in 
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this  country,  that  it  b  not  piohable  that  testators  are  aware 
of  the  technical  construction  given  by  the  courts  to  the  words 
<dying  without  issue/  and  that  they  undoubtedly  mtend  by 
them,  a  dying  without  issue  living  at  the  d^ith  of  the  person 
named,  which  is  supposed  to  be  the  obvious  and  natural 
meaning  of  the  expressiona 

<<It  is  true  that  chancellor  Kent  in  Anderson  v.  Jackson j^ 
suggests  that  <this  notion  has  been  borrowed  by  one  judge 
firom  another,  without  much  reflection  or  examination  as  to 
its  truth;'  and  he  gives  it  as  lus  opinion  that  the  legal  inter- 
pretation of  the  phrase  accords  with  the  popular  understanding 
of  its  signification.  The  revisers  however  are  strongly  inclined 
to  the  general  opini(»i  above  stated. 

^To  them  it  seems  hardly  credible  that  a  person  not  con- 
versant with  the  tedmical  rules  of  law,  would  ever  dream  of 
the  construction  which  these  rules  have  afllxed  to  the  phrase. 
If  this  is  so,  then  it  follows  that  the  law  of  this  state,  as  it  now 
stands,  gives  to  the  first  devisee  in  cases  of  this  sort,  an  abso- 
lute estate,  contrary  to  the  intention  of  the  grantor  or  testator.'' 

But  the  truth  is,  a  testator  has  ordinarily  both  intents. 
His  design  is  to  confine  the  descent  to  a  certain  line  of  heirs, 
and  to  make  that  estate  determinable  on  a  contingency,  at  the 
death  of  the  first  taker;  and  he  is  not  aware  that  his  whole 
intention  is  neither  compatible  with  an  estate  in  fee,  nor  an 
estate  taiL 

The  courts  have  therefore  been  constrained  to  determine, 
.  where  the  objects  of  the  testator  were  thus  inconsistent,  what 
was  his  prevailing  intention,  and  the  particular  intent  has 
been  rejected  for  the  sake  of  carrying  out  the  general  purpose. 
The  particular  intent  has  prevailed  only  in  those  cases  where 
words  of  limitation  were  used,  which  showed  that  the  estate 
of  the  first  taker  was  made  determinable  on  a  spedal  contin- 
gency. The  case  of  Pells  v.  Brown,*  has  been  called  the 
magna  diarta  of  this  branch  of  the  law.  In  that  case  William 
Brown  devised  lands  to  Thomas  Brown  his  second  son,  and 

M6Jolm.400.  •CraJae.59a 
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his  heirs  forever;  and  if  Thomas  died  without  issue,  living 
William  his  brother,  that-  then  William  his  brother  should 
have  those  lands,  to  him  and  his  heirs  and  assigns  forever. 
The  court  decided  that  this  was  a  good  limitation  of  the  fee 
to  William  upon  the  contingency.  It  was  undoubtedly  the 
intention  of  the  testator  in  this  case,  to  give  an  estate  to  Tho- 
mas Brown  which  should  be  restricted  to  the  issue  of  hiSf- 
body,  and  this  intention  was  disregarded  when  the  estate  was 
construed  a  determinable  fee. 

The  circumstance  that  the  limitation  over  was  to  take  effect 
on  an  event  which  was  independent  of  the  regular  determi- 
nation of  the  precedent  estate,  seemed  to  the  court  a  sufficient 
reason  for  construing  that  estate  as  determinable  on  a  contin- 
gency, and  for  disregarding  the  general  intent,  which  was  to 
make  the  estate  inheritable  in  a  certain  line. 

It  is  observable,  that  the  construction  which  prevailed  in 
the  case  of  Pells  v.  Brown,  changed  the  quantity  of  interest 
in  the  devisee,  that  effect  might  be  given  to  a  subsequent 
limitation,  and  trenched  upon  an  interest  reserved  by  the 
testator  for  the  sake  of  supporting  the  particular  intent 

This  case  has  often  been  questioned,  but  the  rule  which  it 
recognised  has  been  sustained;  and  whenever  an  estate  is  by 
devise  limited  to  a  man  and  to  his  heirs,  and  if  he  shall  die 
without  issue  living  at  I  he  time  of  his  death,  the  inheritance 
is  not  restricted  to  heirs  of  the  body,  according  to  the  will  of 
the  testator,  but  the  estate  of  the  devisee  is  construed  to  be  a 
fee-simple  conditional,  subject  to  an  executory  devise. 

Originally  the  effect  of  this  construction  must  have  been  to 
defeat  the  principal  intent  of  devisors  in  innumerable  cases; 
but  the  words  which  influenced  the  decision  in  the  case  of 
Pells  V.  Brown,  have  acquired  a  technical  efficacy,  and  whilst 
in  this  class  of  cases  the  words  dj/ing  without  issuBj  always 
at  common  law  create  an  estate  tail,  the  words  dying  with- 
out  issue  living  at  the  time  of  the  death  of  the  first  taker, 
now  invariably  create  a  fee-simple  determinable. 
The  cases  in  England,  in  an  unbroken  series  until  the  time 
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of  lord  Kenyon,  show  in  the  words  of  lord  chief  justice  Willes, 
in  Brece  v.  Smith,i  <^that  if  a  man  devise  an  estate  to  A.  and 
his  heirs,  and  afterwards  in  his  will  gives  his  estate  to  another 
in  case  A.  dies  without  issue,  those  subsequent  words  reduce 
A.'s  estate  to  an  estate  tail/'  In  the  case  of  Doe  t;.  Fonne- 
reau,*  lord  Mansfield  said,  no  case  was  to  be  found  in  a  will 
of  real  property  in  which  the  court  on  the  words  in  drfault 
qfsuch  issuty  had  restricted  the  words  to  issue  living  at  the 
death  qf  the  first  taker. 

But  in  the  case  of  Porter  t;.  Bradley,^  lord  Kenyon  intro* 
duced  a  new  rule.  In  that  case  the  devise  was  to  one,  his 
heirs  and  assigns  forever,  and  if  he  die  leaving  no  issue 
behind  him,  then  over,  and  it  was  decided  that  the  limitation 
over  was  good  by  way  of  executory  devise.  Lord  Kenyon 
admitted  that  <<a  long  string  of  cases  might  be  cited,  in  order 
to  i^ow  that  where  an  estate  is  limited  to  a  man  and  his  heirs 
forever,  and  if  he  die  without  leaving  heirs,  then  to  his  bro- 
ther, or  to  any  person  who  may  be  his  heir,  those  words  shall 
not  have  their  full  legal  operation,  but  shall  be  restrained  to 
heirs  of  a  particular  kind,  namely,  heirs  of  the  body/'  He 
was  of  opinion  that  the  words  applied  to  the  first  taker,  \fhe 
shall  die  leaving  no  issue  behind  him,  were  equivalent 
to  djring  without  issue  living  at  the  time  of  the  death  of 
the  ancestor.  Lord  Kenyon  also  expressed  the  opinion  that 
if  the  words  leaving  no  issue  had  been  used,  they  must  be 
restrained  to  leaving  issue  at  the  time  of  his  death. 
.  His  lordship  cited  the  opinion  of  lord  Macclesfield  in  Forth 
V.  Chapman,^  in  support  of  these  views,  and  that  these  words 
could  not  have  a  different  meaning,  when  applied  to  real  and 
personal  property. 

llie  neglect  to  make  the  distinction,  may  be  regarded  as 
the  cause  of  his  error  in  this  case.  There  is  such  a  distinction, 
and  it  is  important  to  be  noted. 

It  is  to  be  observed  that  the  question  is  one  of  intent,  and 

'WmetR.1.         'Doag.504        •  3  Tenn  Rep.  143.        M  P.  Wms.  663. 
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relates  to  the  nature  of  the  estate  which  in  such  cases  is  created 
by  implication.  In  Umitations  of  real  property,  when  an 
estate  is  devi$ed  to  one  and  his  heirs,  and  if  he  shall  die  with- 
out issue,  then  over,  the  question  is  not  whether  it  was  the 
intention  of  the  testator  that  the  limitation  over  should  have 
effect  on  the  death  of  the  first  taker;  such  is  always  the  inten- 
tion: but  the  inquiry  is,  what  estate  is  intended  to  be  given — 
a  fee-simple  conditional  or  a  fee  tail?  No  such  question  can 
exist  in  regard  to  personal  property.  There  can  be  no  estate 
tail  of  personalty;  no  intent  to  create  an  estate  tail  in  personal 
property  can  be  implied.  The  only  intention  of  a  testator 
who  bequeaths  his  personal  estate  after  a  dying  without  issue, 
is  that  tlie  limitation  shall  take  effect  when  the  interest  of  the 
first  taker  determines,  and  that  cannot  be  continued  beyond 
his  own  life. 

In  the  case  of  Forth  v.  Chapman,  one  possessed  of  a  firee- 
hold  and  leasehold  estate  devised  it  to  A.  and  B.,  and  if  either 
of  them  died  and  left  no  issue  of  their  respective  bodies,  then 
to  C,  and  this  was  held  a  good  limitation  to  C.  if  A.  or  B.  left 
no  issue  at  their  death. 

Lord  Macclesfield  said  that  there  was  the  plainest  distinc- 
tion between  a  devise  of  a  freehold,  and  a  devise  of  a  term 
for  years;  for  in  the  devise  of  the  latter  to  one  and  if  ho  died 
without  issue,  then  to  another,  the  words  if  he  die  without 
issue,  cannot  be  supposed  to  have  been  inserted  in  favour  of 
such  issue,  since  they  cannot  by  any  construction  have  it 
He  was  therefore  of  opinion  that  as  to  the  freehold,  the  con- 
struction of  the  words  should  be,  a  dying  without  issue  gene- 
rally, by  which  there  might  be  at  any  time  an  indefinite  failure 
of  issue;  and  that  with  respect  to  the  leasehold,  the  same 
words  should  be  intended  to  mean  dying  without  leaving 
issue  at  their  death. 

There  is  no  inconsistency  in  this  construction.  The  testa- 
tor's meaning  is,  that  the  limitation  over  shall  have  effect  when 
the  precedent  estate  shall  fail.  The  estate  in  the  freehold 
property  might  have  indefinite  continuance.  The  leasehold 
estate  could  not  endure  beyond  the  life  of  the  first  taker. 


Digitized  by  CjOOQIC 


94  LIMITATI0V8    OF    S8TATE8 

The  words  have  not  a  different  meaning  when  applied  to 
real  and  personal  property,  but  they  are  apphed  to  estates 
having  a  different  extent  Whenever  there  is  a  de&nlt  <Hr 
faUure  of  issue  inheritable,  or  which  by  the  devise  was  capa- 
ble of  taking,  the  first  taker  dies  without  issue,  and  on  the 
limitation  of  personal  property  there  is  such  a  default  at  the 
time  of  his  death.  There  is  then  a  fiulure  of  issue  capable  of 
taking,  in  the  same  manner  as  when  a  restricted  line  ci 
inheritance  fails. 

The  distinction  taken  in  Forth  t;.  Chapman,  was  never 
questioned  before  the  case  of  Porter  v.  Bradley.  In  that  case 
lord  Kenyon,  when  he  denied  the  soundness  of  the  distinction, 
seemed  to  suppose  that  if  limitations  of  real  and  personal  pro- 
perty were  on  the  same  footing,  all  the  cases  of  wills  of 
personal  property,  in  which  it  had  been  decided  that  jtfae 
words  dying  toithaui  leaving  issue  or  untlumt  leaving  iuue 
behind,  were  equally  applicable  to  real  property,  althou^ 
the  cases  before  his  time,  in  which  such  words  had  been 
construed  to  relate  to  an  indefinite  fisulure  of  issue,  had  been 
uniform. 

Lord  Kenyon  rehed  much  upon  the  words  leave  no  issue 
behind  him,  as  necessarily  importing  that  the  testator  meant 
at  the  time  of  his  son's  death;  but  the  general  intention  was 
equally  clear  that  a  restricted  estate  of  inheritance  ^ould  be 
created;  and  this  had  never  been  made  to  yield  to  the  parti- 
cular intent,  except  in  cases  where  the  words  used  expressly 
•provided  for  a  fitilure  of  issue  livmg  at  the  time  of  t^e  death 
of  the  ancestor. 

In  the  case  of  Roe  v.  Jeffery,^  lord  Kenyon  again  applied 
the  rule  adopted  in  wills  of  personal  property,  to  limitations 
of  real  estate.  The  devise  was  to  J.  F.  and  his  heirs  forever, 
and  in  case  he  should  depart  this  life  and  leave  no  issue,  then  . 
over.  The  case  was  considered  perfectly  analogous  to  Pells 
V.  Brown;  and  the  only  question  was  stated  to  be,  whether 

>  7  J.  R.  589. 
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from  the  whole  context  of  the  will^  it  might  be  collected,  that 
when  an  estate  is  given  to  A.  and  his  heirs  forever,  but  if  he 
die  without  issue,  then  over,  the  testator  meant  dying  without 
issue  living  at  the  death  of  the  first  taker. 

If  the  words,  leaving  no  issue,  were  relied  upon  as  showing 
an  intention  to  create  a  fee-simple  determinable,  that  con- 
struction  was  supported  by  no  case  except  that  of  Porter  v. 
Bradley.  There  were  circumstances,  however,  in  the  case 
which  justified  the  construction  which  prevailed,  and  lord 
Kenyon  himself  seemed  disposed  to  recede  from  the  ground 
he  had  taken  against  the  construction  in  North  v.  Chapman. 

The  views  of  lord  Kenyon  have  never  been  sustained  by 
the  courts  in  England;  but  the  rule  as  previously  understood 
has  been  constantly  maintained.  In  Crooke  v.  De  Vander,» 
lord  Eldon  said,  that  "  the  case  of  Porter  v.  Bradley  appeared 
to  him  to  shake  settled  rules  to  their  very  foundations,  and 
that  he  would  not  add  to  the  doubt  that  dictum  had  thrown 
upon  one  of  the  most  established  points  of  convey  ancing,*'  by 
acknowledging  its  authority.  In  Jenny  v.  Agar,'  a  devise 
was  to  a  son  in  fee,  on  condition  that  the  devisee  paid  a  legacy 
to  a  daughter,  and  on  failure  of  payment  then  to  her  in  fee; 
and  in  case  the  son  and  daughter  both  died  without  leaving 
any  child  or  issue,  then  the  estate  was  devised  over.  The 
court  sustained  the  general  intent,  which  was  that  the  devise 
over  should  not  take  effect  until  all  the  issue  of  both  the  son 
and  the  daughter  were  extinct.  Le  Blanc  j.  said,  there  was 
no  case  where  the  words,  dying  without  leaving  issue,  had 
been  adjudged  to  mean  leaving  issue  at  the  time  of  his  death. 

In  Romelly  v.  James,3  the  limitation  over  was  to  take  effect 
if  the  first  taker  should  die  leaving  no  issue  of  his  body,  and 
it  was  held  by  the  court  that  the  devlsce  took  an  estate  tail, 
and  not  a  defeasible  fee-simple.  Thus  in  England,  with  the 
single  exception  of  the  case  of  Porter  v.  Bradley,  has  a  limi- 
tation after  a  dying  without  issue,  been  steadily  held  to  refer 

•  9  Ves.  202.  «  12  East  253.  »  €  Taunt.  R.  263. 
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to  an  indefinite  failure  of  issue,  unless  the  words  were  dying 
without  issue  living  at  the  time  qf  the  deathy  as  in  Pells  v. 
Brown.  The  unfortunate  error  of  lord  Kenyon  had  no  bad 
consequences  in  that  country,  and  the  true  doctrine  was  soon 
re-established;  but  the  doctrine  of  Porter  t\  Bradley  was  early 
adopted  in  the  state  of  New  York,  and  the  result  has  been  a 
very  serious  innovation  in  the  law  of  real  property. 

In  the  case  of  Fosdeck  v.  Cornell,*  a  testator  devised  his 
real  estate  to  his  four  sons  and  a  daughter,  and  added  that  if 
any  of  his  said  sons  William,  Jacob,  Tliomas,  and  John,  or 
his  daughter  Mary,  shall  happen  to  die  without  heirs  male 
of  their  own  bodies,  that  then  the  land  shall  return  to  the  siur- 
vivors  to  be  equally  divided  between  them:  and  the  court 
held  that  these  words  did  not  create  an  estate  tail,  but  a  fee- 
simple  defeasible,  and  that  the  Umitations  to  the  survivors 
took  effect  by  way  of  executory  devise.  The  court  relied 
upon  the  doctrine  in  Porter  v.  Bradley  and  Roe  v.  Jeffery, 
and  seemed  to  think  the  only  question  to  be,  whether  the 
testator  intended  that  the  limitation  over,  should  take  effect 
on  survivorship,  without  regarding  the  manifest  general  in- 
tent that  the  issue  of  the  devisees  should  take  a  restricted 
inheritance,  and  that  the  limitation  over  should  only  have 
effect  when  the  line  of  inheritance  failed.  In  inquiring  after 
this  intention  to  give  the  estate  to  the  survivors,  the  distinc- 
tion between  cases  of  real  and  personal  property  was  disre- 
garded, and  the  case  of  Hughes  v,  Sayer*  was  cited  as  directly 
in  point.  In  that  case,  the  testator  had  devised  his  personal 
estate  to  A.  and  B.,  and  upon  either  of  them  dying  without 
children,  then  to  the  survivor.  The  master  of  the  rolls  said, 
that  if  the  word  children  was  understood  to  be  the  same  with 
issue,  in  that  case,  then  the  devise  over  of  the  personal  estate 
upon  a  death  without  issue,  would  be  void;  but  that  here  the 
words,  dying  without  children,  must  be  taken  to  be  children 
Uving  at  the  death  of  the  party. 

•  1  John.  R.  440.  •  1  P.  Wms.  534. 


Digitized  by  CjOOQIC 


AFTER    A    FAILURE    OF    ISSUE.  97 


If  in  the  case  of  Fosdeck  v.  Cornell,  the  word  children 
instead  of  heirs,  had  been  used,  the  two  cases  would  not 
have  been  dissimilar,  if  they  bad  both  related  to  real  proper- 
ty; but  the  court  in  Hughes  v.  Sayer,  were  clearly  of  opinion, 
that  if  the  limitation  had  been  after  a  dying  without  issue  or 
without  heirs,  an  estate  tail  would  have  been  created,  and 
the  limitation  would  have  been  too  remote. 

But  though  the  case  of  Hughes  v.  Sayer  was  inapplicable, 
there  are  a  great  number  of  cases  which  would  have  justified 
the  decision,  if  the  distinction  between  cases  of  real  and  per- 
sonal property  was  abolished. 

In  Moffat  V,  Strong,^  the  question  arose  on  a  limitation  of 
personal  estate.  A  testator  gave  a  certain  interest  in  his  real 
estate  and  also  in  his  personal  property,  to  his  four  sons,  and 
provided  that  if  they  should  die  without  lawful  issue,  their 
respective  parts  should  be  divided  equally  among  the  survi- 
vors. It  was  decided  that  it  was  the  intent  of  the  testator  to 
provide  for  the  surviving  sons  on  the  contingency  of  either  of 
the  sons  dymg  and  leaving  no  issue  at  his  death.  The  opi- 
nion of  the  court  was  delivered  by  Kent  c.  j.,  and  notwith- 
standing the  recent  decision  in  Fosdeck  v.  Cornell,  it  is  quite 
remarkable  that  he  declined  to  sustain  the  dictum  of  lord 
Kenyon  in  Porter  v.  Bradley,  deeming  it  "hazardous'*  after 
the  opinion  of  lord  Eldon  in  Crooke  v.  De  Vander. 

In  the  case  of  Anderson  v,  Jackson,*  the  subject  was  again 
presented  and  received  a  final  determination  in  the  court  of 
errors.  In  this  case,  the  testator  Medcef  Eden  devised  cer- 
tain lands  to  his  son  Joseph  Eden  and  his  heirs  forever,  and 
certain  other  lands  to  his  son  Medcef  Eden  and  his  heirs,  and 
provided  "  that  if  either  of  his  said  sons  should  depart  this 
life  without  lawful  issue,  his  share  or  part  shall  go  to  the  sur- 
vivor; and  in  case  of  both  their  deaths  without  lawful  issue, 
then  I  give  all  the  property  aforesaid  to  my  brother  John 
Eden  and  my  sister  Hannah  Johnson,  and  their  heirs.'*    The 

'  10  John.  R.  18.  «  IG  John.  R.  3S2. 
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case  came  before  the  court  on  a  writ  of  error  from  the  supreme 
court,  which  had  decided  that  the  estate  of  Joseph  fklen  was 
a  fee-simple  conditional,  on  the  authority  of  Fosdeck  v. 
Cornell. 

Mr.  chancellor  Kent  had  now  become  thoroughly  con- 
vinced of  the  error  of  lord  Kenyon,  and  of  the  fallacy  of  his 
dictum  in  Porter  v.  Bradley,  and  he  made  a  powerful  effort 
to  regain  the  ground  which  had  been  lost.  He  said:  <<  I  dis- 
covered years  ago  that  the  case  of  Fosdeck  v.  Cornell  was 
decided  upon  mistaken  grounds.  The  court,  however,  have 
this  apology  for  themselves,  that  without  much  examination, 
and  without  lookmg  as  they  ought  to  have  done,  deeply  into 
the  subject,  they  were  lead  astray  out  of  the  beaten  track,  by 
such  a  distinguished  leader  as  lord  Kenyon.  The  cases  of 
Porter  v.  Bradley  and  of  Roe  v.  Jeffery,  were  the  blind  guide 
that  misled  them." 

The  court  of  errors,  however,  refused  to  restore  the  old 
rule,  and  affirmed  the  judgment  of  the  supreme  court;  so  that 
the  doctrine  was  established,  that  when  real  property  is  de- 
vised to  a  man  and  his  heirs,  and  other  land  to  another  and 
his  heirs,  with  a  provision  that  if  either  died  without  issue, 
the  whole  should  remain  to  the  survivor,  a  fee-simple  condi- 
tional is  created.  Thus  an  innovation  was  made  upon  the 
common  law  as  important  as  was  that  introduced  by  Pells  v. 
Brown.  The  substance  of  the  decision  in  the  latter  case  was 
that  when  the  words  used  were,  dying  without  issue  living  at 
the  time  of  the  death,  notwithstanding  the  general  intent  to 
create  an  estate  tail  was  strong  and  apparent,  it  should  yield 
to  the  particular  intent,  to  effectuate  which  it  was  necessary 
to  construe  the  limitation  as  creating  a  fee-simple  determin- 
able. The  cases  of  Fosdeck  v.  Cornell  and  Anderson  v.  Jack- 
son, gave  the  same  effect  to  the  word  survivor;  and  the  only 
result  of  the  new  doctrine  has  been,  that  the  range  of  cases  is 
extended  in  which  the  principal  intent  of  the  testator  is  de- 
feated. The  courts  have  declined  to  extend  the  doctrine  of 
these  cases  to  a  general  dying  without  issue,  or  to  abolish  the 
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disdnction  between  limitations  of  real  and  personal  property; 
and  the  general  rule  req[>ecting  limitations  after  an  indefinite 
fiiilure  of  issue,  remained  in  full  force  until  the  change  made 
by  the  revised  statutes  in  1830. 

In  the  case  of  Leon  v.  Burtis/  the  construction  of  the  will 
of  Medcef  Eden  was  again  under  consideration  upon  the 
question  what  estate  Medcef  Eden  Jr.  took  by  the  devise,  it 
having  been  decided  in  Anderson  v.  Jackson,  that  Joseph 
Eden  took  a  fee-simple  def -^asible,  which  vested  in  Medcef 
Eden  on  the  death  of  Joseph  Eden  without  issue  Uving  at  the 
time  of  his  death.  Whatever  estate  was  given  to  Joseph, 
was  also  devised  to  Medcef.  He  also  took  an  estate  in  fee, 
upon  which  an  executory  devise  to  Joseph  was  limited.  Hie 
court  however  decided  that  on  the  death  of  Joseph,  the  nature 
of  the  e^ate  underwent  a  change;  first,  that  it  became  an 
estate  tail,  and  that  then  by  the  operation  of  the  statute 
abolishing  estates  tail,  it  was  again  converted  into  an  absolute 
fee,  but  that  in  the  progress  of  its  transformation,  it  was 
divested  of  the  limitations  made  by  the  will. 

The  court  were  of  opinion  that  when  the  executory  devise 
to  Medcef  Eden  vested  in  possession,  the  subsequent  estate  of 
the  brother  and  sister  was  turned  into  a  remainder,  and  that 
Medcef  became  seised  in  fee  tail  by  necessary  implication, 
with  the  remainder  expectant  In  support  of  tbis  view  of  the 
case,  the  court  say: 

^1n  2  Saund.  388,  h.,  Seigeant  Williams,  in  a  note,  says: 
<With  regard  to  executory  devises,  it  is  a  rule,  that  wherever 
ime  limiitation  of  a  devise  is  taken  to  be  executory,  all  subse- 
quent limitations  must  likewise  be  so  taken;'  but  he  adds: 
^  However,  it  seems  to  be  established,  that  wherever  the  first 
limitation  vests  in  possession,  those  that  follow  vest  in  interest 
at  the  same  time,  and  cease  to  be  executory,  and  become 
mere  vested  remainders,  subject  to  all  the  incidents  of  remain* 
aers.'»' 

>  90  Jofao.  R.  483. 


Digitized  by  CjOOQIC 


100  LIKITAPIOKS    or    ESTATES 


But  the  doctrine  of  Sergewt  Williams  was  wholly  inappli- 
cable to  the  case.  The  executory  devises  to  which  he  alluded 
were  in  their  nature  capable  of  vesting,  when  the  estate  upon 
which  they  were  limited  vested,  and  were  only  executory 
because  that  estate  was  not  vested;  but  the  devise  in  this 
case  was  still  in  its  nature  executory  after  the  precedent  estate 
was  vested.  At  the  time  of  the  devise,  the  Umitation  to  the 
brother  and  the  sister  of  the  testator  was  an  executory  devise, 
limited  to  take  effect  within  the  time  allowed  by  law.  The 
events  on  which  it  was  to  take  effect,  were  the  deaths  of 
Joseph  and  Medcef  fklen  without  issue.  When  Joseph  died, 
it  did  not  cease  to  be  executory,  because  it  was  not  to  vest 
until  the  death  of  both;  and  when  it  did  vest  by  the  happen- 
ing of  the  events  provided  for,  it  must  necessarily  have  vested 
in  possession,  as  an  absolute  estate. 

If  the  limitation  to  the  brother  and  sister  of  the  testator, 
had  been  a  remainder,  the  precedent  estate  must  have  been 
an  estate  tail;  but  that  estate  was  decided  to  be  an  estate  in 
fee-simple  determinable;  the  limitaticm  over  was  consequently 
an  executory  devise; — ^but  this  executory  interest  is  changed 
into  a  remainder  on  the  principle  supposed  to  have  beea 
stated  by  Sergeant  WiUiams,  and  then  the  precedent  estate 
becomes  an  estate  tail. 

The  substance  of  the  decision,  however  the  result  is  attained, 
is  that  an  estate  was  devised  by  the  testator,  which  was  a  fee- 
simple  until  the  next  limitation  over  vested,  and  that  when 
4his  estate  was  vested,  it  became  an  estate  tail,  because  the 
ultimate  limitation  was  to  take  effect  as  a  remainder,  which 
by  a  necessary  implication  changed  the  precedent  estate  into 
ail  estate  tail. 

Whatever  was  the  character  of  the  estate  devised  to  th^ 
two  sons  was  derived  from  the  will  itself,  and  was  indepen-  . 
dent  of  any  subsequent  event  If  the  ultimate  limitation  was 
inconsistent  with  the  exercise  of  the  powers  belonging  to  the 
tenant  of  a  fee-simple  estate,  it  was  equally  so  before  as  after 
the  executory  devise  to  Medcef  Eden  took  effect    If  the  im- 
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plication  which  resulted  from  a  devise  oyer  after  a  failure  of 
issue  of  the  sons,  was  that  the  testator  contemplated  a  descent 
in  a  restricted  Une  of  inheritances,  that  implication  related  not 
to  the  vesting  of  a  precedent  executory  devise,  but  to  the 
making  of  the  will 

To  sustain  the  ultimate  limitation,  it  was  necessary  that 
the  powers  of  the  first  devisee  should  be  restricted;  that  he 
^ould  have  an  estate  descendible,  not  to  his  general  heirs, 
but  according  to  the  declared  or  implied  intenticm;  and  that 
all  these  qualities  should  exist  from  the  time  the  devise  took 
effect 

On  the  other  hand,  if  the  quaUties,  powers,  and  incidents  of 
an  estate,  which  was  incompatible  with  subsequent  limitations, 
existed  at  any  time,  they  were  impressed  upon  the  estate,  and 
determined  its  character. 

When  the  nature  of  the  investiture  of  a  fee  is  considered,  it 
is  apparent,  that  the  estate  devised  or  granted,  must  take  its 
peculiar  characteristics  at  the  moment  the  estate  is  created. 
On  a  devise,  the  fee  is  not  permitted  to  be  in  abeyance.  What* 
ever  interest  does  not  vest  in  the  devisee,  descends  to  the  heir 
at  law. 

When  the  first  limitation  passes  less  than  Bh  absolute  fee, 
all  subsequent  limitations  in  the  devise  take  effect  out  of  the 
reversionary  interest.  If  at  the  time  of  the  devise,  the  intent 
is  manifest  to  create  an  estate  of  inheritance  on  the  determi-^ 
nation  of  the  precedent  estate,  and  on  the  failure  of  issue 
inheritable  to  that  estate,  that  ultimate  limitation  must  of 
necessity  control  all  preceding  interests.  The  whole  will  is 
then  governed  by  the  last  limitation,  as  lord  Eldon  in  Bam-> 
field  V.  Welton,^  supposed  the  limitation  in  Clache's*  case  to 
have  been.  In  the  latter  case,  <^one  devised  a  messuage  to 
Alice  his  daughter  and  her  heirs,  and  another  messuage  to 
Thomasin  his  daughter,  then  eight  years  old,  and  her  heirs; 
and  if  she  died  before  she  attained  the  age  of  sixteen  years, 

>3E&,P.338.  •Dyer  330,  b.    1  Roll  Abf.  839,  pL  3,aa 
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living  Alice,  then  he  willed  that  Alice  should  have  Thoma- 
sin's  share  to  her  and  heirs;  and  if  Alice  died  having  no  issne, 
-  living  Thomasin,  that  Thomasin  should  have  and  enjoy 
Alice's  share  to  her  and  her  heirs,  and  if  both  daughters 
should  die  having  no  issue,  devise  over  to  J.  S.  and  his  heirs: 
and  it  was  held  that  the  daughter  took  an  estate  tail,  and  not 
a  fee  on  a  contingent  subsequent.'' 

The  case  cited  by  lord  Elldon  has  been  very  much  doubted, 
and  the  limitations  to  the  daughters,  if  taken  independently, 
might  have  been  construed  to  create  a  fee;  but  the  limitation 
to  J.  S.  by  a  necessary  implication,  reduced  the  estate  of  the 
daughters  to  an  estate  tail  If  it  was  the  intention  of  the 
testator  to  limit  an  estate  to  take  effect  only  when  the  lines 
of  inheritance  designated  by  the  precedent  limitations  were 
exhausted,  estates  less  than  a  fee  were. created  by  such  limi- 
tations. If  in  the  case  cited,  the  particular  intent  of  the  testator 
had  prevailed,  and  the  limitations  to  the  daughters  had  been 
construed  to  create  a  fee  determinable  on  the  contingency,  the 
character  of  the  subsequent  estate  of  inheritance  would  have 
been  decided  by  those  limitations.  The  ultimate  estate  would 
not  take  effect  as  a  remainder,  and  only  on  the  happening  of 
the  event  whi<^h  should  determine  the  precedent  estates. 

By  the  limitations  of  a  devise,  or  by  operation  of  law,  the 
whole  estate  passes  by  actual  investiture,  either  according  to 
the  limitations,  or  to  the  heir  at  law.  When  the  construction 
is  settled,  and  the  intent  is  shown,  the  various  limitations 
'  which  may  have  been  carried  out  of  the  fee,  are  vested,  taking 
effect  from  the  death  of  the  testator,  and  are  incapable  of 
change. 

If  the  will  is  capable  of  two  constructions  which  are  incom- 
patible, that  construction  which  is  adopted  must  be  sustained. 
Under  the  will  of  Medcef  Eden,  if  by  the  frame  of  the  limita-. 
tions,  an  executory  devise  was  made  to  the  brother  and  sister 
of  the  testator,  that  could  not  be  changed  into  a  remainder, 
without  subverting  the  intent  and  all  the  precedent  estates. 

In  construing  wills,  the  great  object  of  courts  is,  to  discover 
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the  intention  of  the  testator*  If  that  can  be  ascertained,  and 
18  consistent  with  the  rules  of  law,  it  will  be  carried  into  effect 
In  the  case  in  question,  according  to  the  construction  which 
had  been  adopted,  the  intention  of  the  testator  was  to  limit  a 
fee  on  the  death  of  his  two  sons  without  issue  living  at  the 
time  of  their  death.  This  was  an  executory  devise.  By 
changing  the  interest  into  a  remainder,  it  was  made  to  take 
effect  on  a  different  event  not  within  the  intention.  It  had 
been  decided  that  the  testator  intended  to  create  a  fee  deter- 
minable on  a  contingent  event;  but  the  court  say,  As  they 
had  changed  the  executory  devise  into  a  remainder,  that  im- 
plied a  particular  estate,  and  therefore  it  was  necessary  to 
change  the  defeasible  fee  into  an  estate  tail:  thus  the  very 
construction  was  adopted  which  the  court  had  itself  repudi- 
ated, and  the  intention  of  the  testator  prevented  from  having 
effect 

Even  if  there  is  such  a  union  of  estates  as  would  in  con- 
veyancing at  common  law,  operate  by  way  of  merger  or  ex- 
tinguishment of  a  future  interest,  that  result  is  not  permitted 
to  take  place,  when  by  such  a  merger  the  ultimate  limitations 
by  devise  would  be  prevented  from  taking  effect 

In  the  case  of  Goodtitle  v.  White,'  an  estate  was  devised 
to  the  daughter  of  the  testator,  which  was  an  executory  devise 
with  a  subsequent  contingent  limitation  to  the  wife  of  the  tea- 
tator,  and  it  was  contended  that  on  the  death  of  the  mother 
her  contingent  or  executory  interest  descended  to  her  daugh- 
ter; and  so  the  two  several  estates  created  by  the  wiQ  of  the 
testator  vesting  in  one  person,  the  contingent  or  executory 
estate  from  that  moment  ceased  to  exist.  The  court  decided, 
that  the  estates  were  not  united  in  such  a  maimer,  as  to  pre- 
vent the  subsequent  limitation  from  having  effect,  and  that 
there  could  be  no  chatige  of  estate  in  a  party  claiming  under 
the  will  which  could  disappoint  the  intention  of  the  testator. 
The  same  doctrine  prevailed  in  Goodright  v.  Searle.* 

•  5  E  &,  P  183.  »  a  Wib.  R.  99. 
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Although  it  is  inddent  to  limitations  after  an  estate  tail,  to 
be  barred  by  a  common  recovery,  it  is  indeed  a  novel  rule  of 
construction  by  which  an  executory  devise  is  changed  into  a 
remainder,  that  by  a  necessary  implication  a  preceding  estate 
may  be  changed  to  an  estate  tail,  when  the  consequence  of 
such  change  is  entirely  to  defeat  the  intentions  of  the  testator. 

But  however  remarkable  this  rule  of  construction  may  be 
considered,  it  was  adopted  by  the  supreme  court  and  affirmed 
by  the  court  of  errors,  in  relation  to  that  part  of  the  estate 
which  was  devised  to  Joseph  Eden,  and  which  on  the  hap- 
pening of  the  contingency  provided  for,  vested  in  Medcef 
Eden ;  but  the  effect  of  the  limitation  to  John  Eden  and  Han- 
nah Johnson,  the  brother  and  sister  of  the  testator,  of  the  estate 
devised  to  Medcef  Eden  after  a  general  fidlure  of  issue,  whe- 
ther it  constituted  an  estate  tail  in  Medcef,  or  an  estate  in  fee- 
simple  defeasible,  or  whether  the  limitation  over  was  void  as 
being  too  remote,  has  never  yet  received  a  judidid  con- 
struction. 

In  Leon  v.  Burtis,i  Spencer  j.  says:  ^The  estate  of  John 
Eden  and  Hannah  Johnson  was  turned  into  a  remainder 
when  the  executory  devise  took  effect  in  fitvour  of  Medcef 
Eden."  But  this  change,  which  wrought  such  a  general 
transformation  of  estate,  <mly  took  effect  in  that  part  of  the 
land  which  was  devised  to  Joseph  Eden,  and  in  which  Medcef 
Eden  had  an  executory  interest.  This  executory  interest  was 
capable  of  transmutation  to  a  vested  estate.  The  estate  which 
:was  devised  to  Medcef  Eden  by  the  will,  and  which  vested 
at  the  death  of  the  testator,  was  decided  to  be  an  estate  in  fee, 
and  no  change  could  be  produced  in  that  estate  by  the  death 
of  the  party  to  whom  it  was  limited  over  on  a  contingent 
event-  That  event  could  have  no  effect  on  the  estate  of 
Medcef  Eden,  and  would  only  make  way  for  subsequent 
limitations.  At  the  time  of  the  death  of  the  testator,  an  estate 
vested  in  Medcef  Ekien,  which  would  lose  none  of  its  cha- 

*  Page  489. 
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neteristics  imtil  its  regular  determination  or  the  substitution 
of  a  new  estate.  No  implication  would  arise  from  the  ulti- 
mate devises  ceasing  to  be  executory,  for  on  the  construction 
adopted  bjr  the  court,  those  devises  became  rc^mainders,  not 
upon  ail  the  precedent  estates,  but  only  on  the  executory 
devise  which  devolved  on  Medcef  when  Joseph  Eden  died 
without  issue.  On  the  vesting  ot  the  executory  devise,  it  was 
construed  an  estate  tail.  It  received  this  character  when  it 
took  effect  by  substitution.  No  such  absurdity  was  even 
imagined  as  the  change  of  an  estate,  during  its  continuance, 
from  a  fee  to  a  restricted  and  partial  interest. 

It  is  true  that  Spencer  c.  j.  seems  to  speak  of  the  whole 
estate  as  having  undergone  a  transformation  to  an  estate  tail; 
but  the  reasons  which  he  assigns  for  that  construction,  are 
certainly  inapplicable  to  any  other  interest  than  the  executory 
devise,  and  that  only  was  under  consideration. 

The  estate  of  Medcef  Eden  then  at  the  time  of  his  death  in 
the  lands  which  were  originally  devised  to  him,  was  a  fee, 
and  the  question  arises,  what  was  the  meaning  of  the  words 
djring  without  issue,  on  which  the  limitation  over  was  to  take 
effect? 

In  general,  when  it  has  been  necessary  to  determine  the 
construction  of  these  words  in  a  devise,  the  question  has  been 
whether  the  estate  determinable  on  a  failure  of  issue,  was  an 
estate  in  fee  or  in  tail;  but  that  question  cannot  arise  in  this 
case,  because  on  the  previous  limitation  it  was  decided  that 
the  estate  was  a  fee.  The  words  should  be  taken  in  their 
natural  and  obvious  sense,  unless  by  a  settled  rule  they  are  to 
receive  a  different  construction;  and  it  is  believed  that  on 
limitations  of  real  estate,  whenever  an  estate  in  fee  has  been 
made  determinable  on  a  dying  without  issue,  those  words 
have  been  construed  to  mean  a  dying  without  issue  Uving  at 
the  time  of  the  death.  The  intent  to  make  the  estate  defea- 
sible at  the  death  is  apparent,  and  that  is  not  countervailed 
by  a  general  intent  implied  from  the  words  to  continue  the 
estate  imtil  the  failure  of  a  certain  line  of  inheritance. 
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In  limitations  of  personal  property,  the  words  in  question 
have  received  the  same  constmction  as  in  deyises  of  real 
estate,  although  an  estate  tail  could  not  be  created  in  personal 
property;  but  in  smh  cases  the  intention  has  existed,  to  limit 
personal  property  in  tail  The  courts  have  carried  that  inten- 
tion into  effect,  but  have  given  the  first  taker  an  absolute 
interest  In  such  cases  there  is  no  question  in  regard  to  an 
estate  created  by  implication,  and  the  inquiry  relates  oolj  to 
the  meaning  of  the  words. 

It  has  been  supposed  that  the  rule  laid  down  by  loird  Mac- 
desfield  in  Forth  t^.  Chapman,  was  absurd  in  itself,  and  that 
it  had  been  repudiated  in  subsequent  cases;  but  we  conceive 
tiiat  this  idea  has  proceeded  in  some  measure  from  a  misap- 
prehension of  that  case.  In  all  devises  by  which  land  and 
personal  property  is  given,  and  limited  over  after  a  fitilmre  of 
issue,  there  are  two  questions  to  be  considered,  in  regard  to 
the  limitation  of  the  personal  property :  1st,  Whether  an  estate 
tail  is  devised,  which  in  personalty  always  becomes  an  abso- 
lute estate  by  operation  of  law;  2d,  Whether  the  testator  has 
made  use  of  such  terdglfl  devise  as  will  carry  that  estate  over. 
If  the  testator  has  employed  terms  which  indicate  a  legal 
intent y  to  devise  the  personal  estate  over  on  the  failure  of 
issue  living  at  the  time  of  the  death,  the  interest  of  the  first 
taker  is  not  to  be  construed  as  absolute.  It  is  in  effect  an 
estate  for  life. 

In  regard  to  real  estate,  there  is  but  a  single  question,  viz. 
'whether  an  estate  tail  is  devised.  If  an  estate  tail  is  created, 
the  limitation  over  is  a  remainder:  but  the  limitation  after  a 
devise  of  personal  estate  is  an  executory  devise.  Lord  Mac- 
clesfield was  of  opinion  that  the  devise  in  Forth  t;.  Chapman, 
implied  an  estate  tail  in  the  first  taker,  both  of  the  real  and 
personal  estate.  An  estate  tail  in  personalty  woiild  be  an 
absolute  estate,  and  a  limitation  over  after  a  dying  without 
issue,  would  be  too  remote.  But  the  words,  dying  without 
<<leaving  issue,''  in  that  case  were  construed  as  a  leaving 
issue  at  the  time  of  the  death. 
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It  18  Strange  that  in  timitations  of  personal  estate,  the  words 
Jfying  without  issue  should  ever  have  been  construed  in  any 
other  than  their  natural  sense,  because  in  regard  to  such  limi- 
tations, there  is  not  as  in  cases  of  real  estate,  any  general 
intent  which  is  to  be  sustained  in  opposition  to  the  particular 
intent,  by  referring  these  words  to  a  general  failure  of  issue. 
In  relation  to  this  construction  ot  devises  of  personal  estate^ 
chief  justice  Wilmot  says:  ^I  cannot  help  shedding  a  tear 
upon  the  introduction  of  such  a  solecism  into  the  land.  But 
I  will  relate  how  it  happened:  it  was  owing  to  a  fundamental 
mistake  originally,  in  transferring  a  constructicm  which  had 
been  put  upon  these  words  when  applied  to  estates  of  inheri- 
tance, which  might  be  entaikd,  to  leasehold,  and  personal 
estates  which  could  not  be  entailed.''^     • 

But  Yarious  words  and  expressions  have  taken  the  case  out 
of  the  rule  which  would  not  be  permitted  to  have  that  effect 
in  limitations  of  estates  of  inheritance. 

The  doctrine  in  Forth  v.  Chapman  was  recognised  in  Sfhef- 
field  t^.  Orvery.*  In  that  case  the  devise  was  of  a  certain 
interest  in  freehold  and  leasehold  estates,  with  a  limitation 
over  if  the  first  taker  died  without  leaving  issue.  Lord  Hard- 
wicke  was  of  opinion,  that  a  ^strict  settlement"  was  intended; 
and  although  an  estate  tail  could  not  be  created  in  leasehold, 
by  words  which  would  have  that  effect  in  a  limitation  of 
freehold,  an  estate  was  given  on  which  the  testator  mani- 
fested an  intention  to  limit  an  executory  devise,  by  the  words 
kaving  no  issue. 

It  has  been  supposed  that  in  Beauclerk  v.  Dormer,'  lord 
Hardwicke  denied  the  propriety  of  the  distinction  in  Forth  v. 
Chapman;  but  this  was  not  his  meaning.  In  that  case  the 
testator  devised  as  follows:  **I  make  D.  my  sole  heir  and 
executrix,  and  if  she  die  without  issue,  then  to  go  to  lord 
Creoi^  Beauderk.''  The  devise  was  of  real  and  personal 
efstate.    It  was  not  denied  that  it  was  the  intention  of  the  tes- 

>  Opinion  314,  Kedey  v.  Fowkr.         '  3  Atk.  R.  282.         *  2  Atk.  30a 
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tator  to  create  by  implication  an  estate  tail,  both  in  his  real 
and  personal  property,  and  that  on  the  distinction  in  Forth  v. 
Chapman  an  estate  tail  was  created  in  the  one,  and  an  abso- 
lute estate  in  the  other;  but  it  was  decided  that  the  limitation 
after  the  devise  of  the  personal  estate,  was  not  made  by  such 
words  as  would  reduce  what  would  otherwise  be  an  absolute 
estate  in  the  personalty,  to  an  estate  for  life,  and  that  therefore 
it  could  not  have  effect  Lord  Hardwicke  said,  that  in  Forth 
V.  Chapman  ^he  was  counsel  himself,  and  that  by  jthe  note 
he  took  upon  the  back  of  his  brief,  it  appeared  that  lord  Mac- 
clesfield laid  a  good  deal  of  weight  upon  the  particular  pen- 
ning of  the  will,  if  either  of  the  nephews  depart  this  life,  and 
leave  no  issue  of  their  respective  bodies;  these  words  he  said, 
must  relate  to  the  time  of  their  deaths,  and  it  would  be  a 
forced  construction  to  have  extended  it  to  a  dying  without 
issue  generally.'^  Lord  Hardwicke  held  the  limitation  over 
too  remote,  because  it  was  after  a  dying  without  issue  g^ie- 
rally,  and  there  were  no  circumstances  which  confined  it  to 
the  time  of  the  death.  In  Crooke  v.  De  V ander,^  the  devise 
and  bequest  was  of  r^  and  personal  estate  to  A.  and  the 
heirs  of  his  body,  with  a  limitation  over  if  he  has  no  such  heirs. 
Lord  Eldon  adopted  the  distinction  in  Forth  v.  Chapman 
exjNressly.  He  decided  that  the  effect  of  the  limitation  was 
to  create  an  estate  tail  in  the  real  estate,  and  an  absolute 
interest  in  the  personal:  but  was  of  opinion,  that  if  the  words 
had  been  if  he  leaves  no  such  heirs,  the  limitation  over  would 
"have  been  good  as  confined  *to  the  time  of  the  death. 

In  Chandless  v.  Price,*  the  devise  was  of  real  and  personal 
property,  by  words  that  would  give  an  estate  tail  in  the  real 
estate;  and  lord  Loughborough  was  of  opinion,  that  a  gtiasi 
estate  tail  in  the  personal  property  was  intended  to  be  given, 
which  was  an  absolute  property,  as  there  were  no  words  to 
cut  down  that  absolute  interest  to  a  mere  tenancy  for  life. 
In  this  case,  the  distinction  in  Forth  v.  Chapman  was  fully 

>  9  Vet.  R.  197.  •  3  Vet.  R.  101. 
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lecognisedy  and  the  limitation  over  was  considered  void,  only 
because  the  words  to  control  the  preceding  limitation  were 
not  the  same  as  in  that  case. 

In  Daintry  v.  Daintry,^  the  testator  devised  real  and  per- 
sonal estate  with  a  limitation  over,  and  the  court  in  this  case 
adopted  the  distinction  in  Forth  v.  Chapman  as  sound,  and 
in  the  certificate  which  they  sent  to  the  master  of  the  rolls, 
expressed  the  opinion,  that  an  estate  tail  was  devised  in  the 
real  estates  of  inheritance,  and  as  to  the  leasehold  interest, 
that  an  absolute  estate  vested  in  the  first  taker. 

But  it  has  been  supposed  that  in  the  case  of  Porter  v.  Brad- 
ley,**lord  Eenyon  intended  to  express  the  opinion,  that  when 
real  and  personal  estate  was  devi;sed  with  a  limitation  over, 
as  in  Forth  v.  Chapman,  by  whatever  words  the  limitation 
was  made  in  the  same  will,  an  absolute  estate  might  not  be 
created  in  the  personalty,  and  an  estate  tail  in  the  realty;  this 
however,  was  not  his  meaning,  as  is  s^parent  from  the  cer- 
tificate in  the  case  of  Daintry  t;.  Daintry.  His  lordship  sup- 
posed no  such  distinction  could  be  founded  upon  the  word 
'^leaving,''  and  he  seemed  to  suppose  that  word  ought  to  have 
the  same  efficiency  in  limitations  of  real  as  of  personal  pro- 
perty. There  is  no  doubt  that  if  in  Porter  v.  Bradley  the 
limitation  over  had  been  after  a  dying  without  issue,  the  court 
would  have  certified,  that  an  estate  tail  was  created;  and  if 
there  had  been  a  bequest  of  personalty  in  the  same  will,  that 
there  was  a  good  executory  devise  after  an  estate  for  life  in 
the  personalty. 

In  Roe  V.  Jefiery,  lord  Eenyon  said,  ^that  the  distinction 
taken  in  Forth  v.  Chapman,  that  the  very  same  words  in  the 
same  clause  in  a  will,  should  receive  one  construction  as 
applied  to  one  species  of  property,  and  another  construction 
as  applied  to  another,  was  not  reconcilable  with  reason:" 
but  lord  Eenyon  could  never  have  doubted  that  if  the  words 
in  the  same  clause,  had  received  the  same  construction  as 

•6J.R.307.  'aj.  R.143. 
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applied  to  each  species  of  property,  different  estates  must 
have  been  created  in  real  estate  and  personalty. 

When  it  is  considered  that  in  strict  limitations  of  realty, 
there  is  a  general  intent  and  a  particular  intent,  which  can 
never  be  the  case  in  regard  to  the  personal  estate,  there  is  no 
absurdity  in  construing  words  of  limitation  to  mean  an  inde- 
finite failure  of  issue  in  the  one  case,  for  the  sake  of  support- 
ing what  was  on  the  whole  the  intention,  whilst  the  common 
sense  rule  is  adopted  in  the  other  case,  for  the  sake  also  of 
supporting  the  actual  intention.  The  only  absurdity  ^as  that 
spoken  of  by  chief  justice  Wilmot,  of  construing  words  of 
limitation  in  bequests  of  personal  property,  as  ever  meaning 
an  indefinite  failure  of  issue.  The  strictness  of  this  construc- 
tion had  been  greatly  relaxed  in  regard  to  personal  property, 
and  lord  Kenyon  manifested  a  desire  to  put  both  kinds  of 
estate  on  the  same  footing.  His  lordship  was  very  &x  from 
denying  that  a  Umitation  in  a  will  of  real  and  personal  estate 
i^r  a  dying  without  kaving  issue,  was  effectual  to  create  a 
good  executory  devise  of  the  personal  property.  On  the  con- 
trary, he  so  claimed,  and  that  the  Umitation  of  the  real  estate 
was  also  good  as  an  executory  devise. 

The  construction  adopted  in  Forth  v.  Chapman  in  regard 
to  personalty,  was  always  recognised  by  lord  Kenyon.  In 
Goodtitle  v.  Pegden,i  leasehold  premiAs  were  bequeathed  to 
A.  and  his  lawful  heirs,  and  if  he  die  and  leave  no  lawful 
heirs,  then  to  B.,  and  lord  Kenyon  c  j.  said,  on  conference 
.with  the  rest  of  the  court,  they  were  clearly  of  opinion  on  the 
authority  of  Perth  v.  Chapman,  which  had  been  uniformly 
followed  by  a  series  of  cases  down  to  the  present  time,  that 
the  limitation  over  is  good.  There  are  many  cases,  in  Which 
bequests  of  personal  property,  with  a  limitation  over,  if  the 
first  taker  shall  die  without  leaving  issue,  Jiave  been  construed 
to  create  a  good  executory  devise.  In  the  case  of  Patterson 
t^.  Elllis,*  a  different  doctrine,  however,  prevailed.    In  that 
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case  the  testator  gave  by  his  will  a  sum  of  money  to  his 
daughter  provided  she  should  attain  the  age  of  twenty-one 
years,  but  that  in  case  his  said  daughter  should  die  before 
she  arrived  at  the  age  of  twenty-one  years,  and  without  leav- 
ing lawful  issue,  that  it  should  be  disposed  of  with  the  residue 
of  his  estate.  The  testator  also  provided  that  if  his  daughter 
attained  the  age  of  twenty-one  years,  the  property  should  be 
at  her  free  and  absolute  disposal.  The  question  was  whether 
the  limitation  after  the  interest  bequeathed  to  the  daughter, 
was  valid  as  an  executory  devise. 

Mr.  chancellor  Walworth  decided  that  the  words  without 
leaving  lawful  issuey  meant  without  lawful  issue  at  the  death 
of  the  legatee,  and  that  the  limitation  over  was  valid.  The 
learned  chancellor  said  that  this  construction  was  the  natural 
sense  of  the  words,  and  the  sense  in  which  the  testator  in- 
tended to  use  them,  and  he  expressed  the  opinion  that  the 
law  had  been  settled  in  conformity  with  the  construction 
adopted  for  more  than  a  century.  The  case  was  brought 
before  the  court  of  errors  on  an  appeal  from  the  decree  of  the 
chancellor,  by  which  court  that  decree  was  reversed  on  the 
ground  that  the  limitation  after  the  interest  devised  to  the 
daughter,  was  too  remote. 

It  is  remarkable  that  Savage  c.  j.,  who  delivered  the  opinion 
of  the  majority  of  the  court,  discusses  the  question  precisely 
as  if  the  property  was  real  estate,  cites  the  statutes  of  West- 
minster 2d,  fife  donisy  and  the  leading  cases  on  limitations  of 
real  estate;  and  from  these  cases,  attempts  to  draw  an  argu- 
ment to  limitations  of  personal  property,  which  have  so  long 
rested  on  the  peculiar  and  anomalous  grounds  so  forcibly 
explained  by  lord  chief  justice  Wilmot.  He  then  proceeds  to 
examine  the  solidity  of  the  distinctimi  in  Forth  v.  Chapman; 
though  in  the  case  under  consideration  there  was  no  question 
respecting  a  devise  of  real  estate. 

He  denies  the  justice  of  the  distinction  in  that  case;  but  the 
conclusion  at  which  he  ultimately  arrives  is  quite  the  converse 
ef  that  reached  by  lord  Kenyon.   His  lordship  questioned  tho 
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distinction,  because  he  was  disposed  to  apply  the  doctrine 
which  had  so  long  prevailed  in  regard  to  personal  estate,  to 
real  estate  also.  He  would  have  had  limitations  of  estates  of 
inheritance,  after  a  dying  without  leaving  issue,  valid  as 
executory  devises.  But  Mr.  chief  justice  Savage,  having 
arrived  at  the  conclusion  that  the  distinction  taken  in  Forth 
V.  Chapman  was  not  well  founded,  and  that  the  same  words 
of  limitation  in  a  devise  of  real  and  personal  property,  could 
not  pass  an  estate  of  inheritance  in  the  one,  and  an  estate  not 
of  inheritance  in  the  other,  and  receive  a  consequent  difierence 
of  construction,  in  regard  to  the  future  limitations,  was  also 
of  opinion  that  upon  the  words,  dying  without  leaving  issue, 
there  could  be  no  executory  devise  of  either  species  of  pro- 
perty. Lord  Kenyon  thought  that  the  words,  dying  without 
leaving  issue,  ought  to  create  an  executory  devise  in  Umita- 
tions  of  resd  property.  Mr.  chief  justice  Savage  was  of  opi- 
nion that  these  words  could  receive  no  such  construction  in 
limitations  either  of  real  or  personal  property. 

In  the  opinion  delivered  by  the  learned  chief  justice,  he 
say?,  that  <<  the  decision  of  this  case  in  the  court  below,  rests 
upon  the  distinction  taken  in  Forth  v.  Chapman,  between  the 
same  words  as  applied  to  real  and  personal  property.  The 
word  leaving  was  relied  on  in  the  argument,  but  not  by  his 
honour  the  chancellor;  and  the  cases  cited  show,  that  that 
word  was  relied  on  in  but  few  of  them,  and  that  both  expres- 
sions, viz.  dying  without  issue  and  dying  without  leaving 
issuey  are  considered  as  in  truth  they  are,  of  exactly  similar 
import."  But  in  the  case  before  the  court,  there  was  no 
occasion  to  apply  the  terms  of  the  bequest  to  real  property; — 
how  then  could  that  distinction  have  been  in  question?  The 
only  question  before  the  court  was  whether  the  words  of 
limitation  were  such  as  to  take  the  case  out  of  the  ordinary 
rule;  and  the  whole  question  was  whether  the  word  leaving, 
would  have  that  effect.  All  the  cases  mentioned  by  the 
learned  chancellor,  were  cited  for  the  piupose  of  showing, 
that  according  to  the  established  law  of  the  land,  limitations 
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of  personal  property,  after  the  death  of  the  first  taker  without 
leaving  issue,  were  valid,  iiotwithstanding  a  different  rule  pre- 
vafled  in  regard  to  estates  of  inheritance.  He  cites  Atkinson 
V.  Hutchinson,  which  was  a  case  of  personal  property  merely: 
Goodtitle  v.  Pegden,  wh|ch  was  a  bequest  of  a  term;  and 
many  other  cases  of  limitations  of  personalty,  Vr  holly  inappli- 
cable to  the  distinction:  and  Forth  v.  Chapman  is  referred  to 
as  showing  the  efficacy  of  the  word  leaving,  in  the  same  man- 
ner as  if  the  different  kinds  of  property  had  been  devised  in 
separate  clauses. 

But  in  those  cases  of  wills  'here  real  and  personal  property 
were  devised  by  the  same  wt)rds  of  limitation,  when  effect 
has  been  given  to  the  limitation  of  personal  property  as  an 
executory  devise,  the  decision  has  always  turned  upon  the 
efficacy  of  the  word  leaving  and  certain  other  terms,  as  hav- 
ing a  different  import  from  the  words,  dying  without  issue. 
Lord  Eldon  put  the  case  of  Crooke  v.  De  Vander  on  this  Ai^- 
tinction.  In  Beauclerk  v.  Dormer,  lord  Hardwicke  would 
have  given  effect  to  the  limitation  over  of  the  persibnalty  a^ 
an  executory  devise,  if  the  word  leaving  had  been  the  term 
employed. 

But  there  are  many  cases  in  which  limitations  of  personal 
property  after  dying  without  leaving  issue,have  been  sustained. 

In  Atkinson  v.  Hutchinson,^  the  devise  was  of  a  term  with 
a  limitation  over  after  a  dying  without  leaving  issue,  and  it 
was  decided  to  be  a  good  devise  over.  In  Sheppard  v.  Les- 
singham,'  there  was  a  devise  of  bank  stock  to  a  daughter  for 
life,  remainder  to  such  child  or  children  of  the  daughter  as 
^ould  be  living  at  her  death;  and  if  she  should  not  leave  any 
child,  or  if  such  child  should  die  without  issue,  then  to  J.  S., 
and  the  words  <* without  issue''  were  construed  "without 
leaving  issue  at  her  death,''  as  it  appeared  to  have  been  the 
intention  to  insert  those  words,  by  which  the  limitation  would 
liave  been  effectual. 

«  3  P,  WmB.  25a  •  Amb.  122. 

10* 
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In  Lampley  v.  Blowen,^  A.  H.  by  her  will  said:  ^  I  give  to 
my  nieces  F.  L.  and  A.  F.  each  one-half  of  the  produce  of 
bank  stock  and  to  their  issue,  and  if  they  shall  happen  to  die 
before  the  legacy  becomes  due  to  her,  and  leave  no  issue^  the 
share  of  her  so  dying  shall  go  to  the  survivor/'  Lord  Hard- 
wicke  said,  according  to  the  resolution  in  Forth  v.  Chapman, 
the  words  leave  no  issue,  ought  to  be  construed  leaving  no 
issue  at  the  time  of  the  dtoth. 

<<In  that  case,"  (Forth  v.  Cbtipman)  he  said,  ^  it  was  a 
mixed  fund  of  both  real  and  personal  estate;  the  present  is 
stronger,  as  it  is  merely  a  personal  chattel'' 

In  England  and  in  the  state  of  New  York,  all  further  ques- 
tions respecting  the  meaning  of  the  words  dying  without  issue, 
ex  vi  terminij  are  at  an  end. 

The  act  of  7  William  4  and  1  Vict  ch.  26,  sect  29,  provides: 
^  That  in  any  devise  or  bequest  of  real  or  personal  estate,  the 
words  'die  without  issue,'  or  ^die  without  leaving  issue,'  or 
•have  no  issue,'  or  any  other  words  which  may  import  either 
a  want  <xr  failure  of  issue,  of  any  person  in  his  lifetime  or  at 
the  time  of  his  death,  or  an  indefinite  failure  of  his  issue,  shall 
be  construed  to  mean  a  want  or  failure  of  issue  in  the  lifetime 
or  at  the  time  of  the  death  of  such  person,  and  not  an  indefi- 
nite failure  of  his  issue,  unless  a  contrary  intention  shall 
appear  by  the  will,  by  reason  of  such  person  having  a  prior 
estate  tail,  or  of  a  preceding  gift  being,  without  any  implica- 
tion arising  from  such  words,  a  limitation  of  an  estate  tail  to 
*  such  person  or  issue  or  otherwise;  provided,  that  this  act  shall 
not  extend  to  cases  where  such  words  as  aforesaid  import,  if 
no  issue  described  in  a  preceding  gift  shall  be  bom,  or  if  there 
shall  be  no  issue  who  shall  live  to  attain  the  age  or  otherwise 
answer  the  description  required  for  obtaining  a  vested  estate 
by  a  preceding  gift  to  such  issue." 

In  the  Revised  Statutes  of  the  State  of  New  York,  tit  SI, 
art.  1,  sect  22,  it  is  provided,  that  where  a  remainder  shall 
be  limited  to  take  efiect  on  the  death  of  any  person  without 

•  3  Atk.  336. 


Digitized  by  CjOOQIC 


▲  TTXm   A   VAILUmS   OV   ISSUE*  115 

heiiSy  or  heirs  of  his  body,  or  without  issue,  the  word  <<  heirs" 
or  <<  issue''  shall  be  construed  to  mean  heirs  or  issue  living  at 
the  death  of  the  person  named  as  ancestor. 

The  English  and  New  York  statutes  differ  in  many  im- 
portant respects.  By  the  Englii^  statute,  all  cases  are  ex- 
empted  from  its  provisions,  where  a  contrary  intention  shall 
appear  by  the  will  without  any  implication  arising  from  the 
words  denoting  a  want  or  a  failure  of  issue.  Such  intention 
may  be  shown  by  reason  of  an  estate  tail  to  the  first  taker, 
or  to  his  issue;  and  such  an  estate  may  arise  firom  the  appli- 
cation of  the  rule  in  Shelley's  case,  as  where  an  estate  for  life 
is  given  to  one,  and  after  his  decease  to  the  heirs  of  his  body, 
and  if  they  shall  die  without  issue,  remainder  over.  In  this 
case  an  estate  tail  is  created,  and  the  words  are  construed  to 
mean  an  indefinite  failure  of  issue.  And  the  intention  that 
the  words  should  be  construed  to  mean  an  indefinite  failure 
of  issue,  may  be  <<  otherwise"  shown  in  any  manner  except 
by  implication  from  the  words  themselves. 

The  New  York  statute  which  abolishes  the  common  law 
rule,  makes  no  exceptions,  and  is  applicable  to  all  cases;  and 
as  the  rule  in  Shelley's  case  is  also  abrogated,  an  estate  tail 
can  never  be  raised  by  implication,  where  afler  an  estate 
for  life  or  in  fee  is  devised  in  terms,  there  is  a  limitation  over 
after  a  dying  without  issue;  however  apparent  it  may  be 
firom  a  view  of  the  whole  will,  that  it  was  the  intention  of 
the  testator  to  create  an  estate  taiL 

By  the  common  law,  though,  an  executory  devise  of  per- 
sonal property,  in  tail  or  in  fee  to  one  in  esse  after  a  dying 
without  issue,  is  void;  yet  an  executory  devise  for  life  to  one 
in  esse,  to  take  place  afler  a  dying  without  issue,  may  be 
good.*  In  the  state  of  New  York  since  the  statute,  the  limi- 
tation over  can  only  take  effect  on  the  failure  of  issue  at  the 
time  of  the  death;  and  if  issue  survived,  the  limitation  over 
would  fjdSL 

S.  F.  D. 

'  (hki  9.  Chalfiiot,  Pollez£  Sa    Kiof  «.  CoUoo,  9  P.  V^mi.  60a 
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JURISPRUDENCE. 


DIGEST  OF  ENGLISH  CASES. 


OOMMON  LAW. 


[8deetioiii  from  9  Qaeen*t  Beneh  Reports  (Adotphn  Sl  EUk,  New  Series), 
Part  1  ;*  9  Gale  4t  DavlMn,  Part  H;  3  Manninf  lb  Granger,  Part  9;  5  Scott'i 
New  Reports,  Part  1;  10  Meesoo  &  Wekbj,  Parts  4  and  5;  9  I>owliiig*s 
Praetioe  Cases  (New  Series),  Part  d;  and  a  ssleedon  from  1  CarringtoD  Jb 
Marshman,  Part  4;'  all  eases  ineladed  in  fynatu  digest  being  omitted.] 

ACCOUNT  STATED.  (Epidence  of.)  Aarainpeit  by  the  exec- 
utors of  the  payee  of  a  promissory  note,  against  the  defendant  as 
maker.  The  pfaintiflTproduced  the  note  with  the  following  endorse- 
ment upon  it,  signed  by  the  defendant  and  one  of  the  plaintiff  :— 
*^Hull,  1888.  Memorandum,  that  the  sum  of  II.  !$•  6d.,  one 
quarter's  interest,  was  paid  on  the  within  note.  William  Purdon, 
Thos.  Purdon.** 

Held,  that  this  was  sufficient  evidence  of  an  account  stated  with 
the  executors,  without  any  proof  of  the  time  of  the  testator's  death. 
Pyrdon  v.  PurdoH,  10  M.  &  W.  662. 

ADVOWSON.  (Advowiom  appendant^  recovery  cf^-I^ect  of 
erroneous  reeitaU  of  title.)  A  deed  to  lead  the  uses  of  a  recovery 
by  mistake  treated  an  advowson  as  being  in  gross,  when  in  fact 
it  was  appendant  to  a  manor;  and  recited,  that  A.,  being  seised  of 
the  manor  and  advowson,  devised  the  manor  and  other  estates, 

•  AiUpkus  Sf  Em$,  (N.S.)  V9L  1,  and  CsrHiiffeii  Sf  MknkmMn,  «sL  1,  wiU 
be  loond  reprinted  in  full  in  the  ibrt/'first  ? olnme  of  EngU$h  (kmwtom  Imw 
Btf9rt$i  now  nearly  ready  for  pablication. 
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noi  including  the  advcwtcn^  to  B.  for  life,  with  remainders  for 
life  and  in  tail,  and  devised  the  residue  of  his  real  estate  to  B.  and 
C.  in  foe,  as  tenants  in  common ;  and  that  B.,  bein^  seised  in  fee 
of  a  moiety  of  the  advowaon  so  devised  to  him  as  afwesaid^  made 
his  will,  and  devised  his  real  estate  to  hb  widow  for  life,  with 
remainder  to  M.  for  life,  with  remainder  to  his  issue  in  tail :  and 
the  deed  then  proceeded  to  convey  the  manor  with  its  appurte* 
nances,  and  also  (inter  alia)  lAe  maiet^^  formerly  of  the  said  B.,  <^ 
and  in  the  advotpson^  to  a  trustee  for  the  purpose  of  making  a 
tenant  to  the  prsecipe  to  suflbr  a  recovery,  to  enure  to  the  use  of 
M.  for  life  with  remainder  to  his  eldest  son  in  fee*  In  fact,  the 
will  of  A.  contained  a  sufficient  devise  of  the  manor  and  the  ap- 
pendant advowson  to  B.  for  life,  with  remainders  for  life  and  in 
tail,  and  under  this  devise  M.  was  iii  fact,  at  the  date  of  the  deed, 
tenant  for  life  of  the  manor  and  advowson,  with  remainder  to  his 
eldest  son  in  tail :  and  M.,  and  hb  eldest  son,  were  parties  to  the 
deed:  Held  that,  although  the  premises  in  the  recovery  deed  were 
in  themselves  large  enough  to  have  passed  the  whole  advowson 
as  appendant  to  the  manor,  yet  that,  by  reason  of  the  intention  of 
the  parties  apparent  on  the  face  of  the  deed  (although  arising  out 
of  a  mistake  as  to  their  title),  the  estate  tail  was  not  barred  in  . 
one  moiety  of  the  advowson.  Moseley  v.  Motteux^  10  M.  &  W* 
533. 
ARBITRATION.  (AeHan  by  arbiirator  for  costs  of  reference-^ 
Joint  right  of  €iction,)  An  arbitrator  may  maintain  an  action  on 
an  express  promise  to  pay  him  the  costs  of  a  reference.  The 
following  allegation  of  the  consideration  of  such  a  promise,  '*  in 
consideration  that  the  plaintiflb,  at  the  request  of  the  defendants, 
would  take  upon  themselves  the  burden  of  a  reference,'*  was  held 
sufficient  on  special  demurrer  to  the  declaration.  A  declaration 
on  a  promise  by  the  defendants  to  pay  the  arbitrators  such  costs, 
in  such  manner  and  at  such  times  as  the  arbitrators  should  direct, 
stated  that  the  arbitrators  awarded  that  the  defendants  should  pay 
a  certain  sum  as  costs  immediately  aAer  the  execution  of  the 
award,  whereof  the  defendants  had  notice. 

Held,  on  special  demurrer,  that  the  award  was  to  be  construed 
to  mean  that  the  costs  were  payable  within  a  reasonable  time  after 
the  execution  of  the  award;  that  they  were  payable  on  notice,  and 
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that  it  was  do(  oeoesMury  that  the  declaration  should  aver  a  q^ . 
cial  request  to  pay. 

A  declaration  stated  that  a  cause  was  referred  to  the  arbitra* 
ment  of  A.  and  B.,  and  such  third  person  as  they  should  appoint, 
or  any  two  of  them;  that  A.  and  B.  appointed  C,  of  which  the 
defendant  had  notice,  and  that  in  consideration  that  A.,  B*  and  C*, 
would  take  upon  themselves  the  burden  of  a  reference,  the  de* 
fendant  promised  to  pay  them  their  reasonable  costs  of  the  award, 
and  that  they  proceeded  and  made  their  award,  ordering  defendant 
to  pay  them  their  costs. 

Held,  that  the  three  arbitrators  could  sue  on  this  as  a  joint  con^ 
tract.    Hoggins  r.  Gordon^  2  G.  dc  D.  656. 

2.  (Duiif  of  arhiiraiar^  where  costs  are  to  abide  the  evenL)  Where 
a  cause,  in  which  there  are  several  issues,  is  referred  to  an  ar- 
bitrator, and  the  costs  of  the  cause  are  to  abide  the  event  of  the 
award,  the  arbitrator  must  award  specifically  on  each  issue,  and 
a  general  award,  that  the  plaintiff  had  good  cause  of  action  against 
the  defendant,  and  that  the  defendant  should  pay  to  the  [Aaintiff  a 
certain  sum,  tc^ther  with  the  costs  of  the  action  and  of  the  refer- 
ence, is  bad.  Bourhe  v.  Lloyd,  10  M.  &  W.  550;  2  D.  P.  C. 
(N.  S.)  452. 

9.  (Award — Certainip — Excess  of  autkoriiy.)  An  action  of  tres- 
pass fer  an  injury  to  the  piaintifi^'s  houses  and  lands  was  referred 
to  an  arbitrator,  who  was  to  settle  at  what  price  and  on  what 
terms  the  defendant  should  purchase  the  plaintiff's  **  property." 
The  order  of  reference  gave  no  power  to  the  arbitrator  to  d^er- 
mine  what  the  property  in  question  was,  nor  was  there  any  dispute 

^  on  the  subject.  The  arbitrator  fixed  a  certain  sum  as  the  price 
at  which  the  defendant  should  purchase  the  plaintifi^'s  property, 
and  ordered  that  the  defendant  might  use  the  plaiutiff^s  name  to 
enforce  certain  lights  and  remedies:  Held,  that  the  award  was 
not  bad,  on  the  ground  of  its  not  specifjring  what  the  property 
was,  and  that  the  arbitrator  did  not  exceed  his  authority  in  award- 
ing that  the  defendant  should  be  entitled  to  use  the  plaintiff's  name. 
Rottnd  V.  HatUm,  10  M.  &  W.  660. 

ARSON.  Where  a  small  faggot  was  set  on  fire  on  the  boarded 
floor  of  a  room,  and  the  faggot  was  nearly  consumed,  the  boards 
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of  the  floor  were  *' scorched  black,  but  not  burnt,**  and  no  part  of 
the  wood  of  the  floor  was'conwimed,  held  not  a  suflkient  baming 
to  snpport  an  indictiDent  tar  arson*  (9  C.  dc  P.  45.)  Reg.  t. 
JSiMseO,  1  Car.  dc  M.  641. 

ATTORNEY.  (Privikge  of.)  A  plea  by  an  attorney,  defendant 
in  an  action  in  the  common  pleas,  that  he  is  an  attorney  of  the 
queen's  bench,  and  not  of  the  common  pleas,  must  be  pleaded  by 
attmney,  and  not  in  person.  (8  Scott's  N.  R.  448.)  Groom  t. 
WorOam,  3  D.  P.  a  (N.  S.)  657. 

2.  (ArrtsioffWkenprivUegedewido.)  An  attorney,  plaintiff  in  a 
canse,  was  arrested  whOe  on  his  way  from  his  house  at  Walworth 
to  his  office  in  Lincoln's  Inn,  to  procure  papers  material  to  a 
motion  which  he  expected  to  come  on  in  his  cause  at  Westminster, 
whither  he  intended  afterwards  to  go :  Held  entitled  to  his  discharge 
from  the  arrest,  though  he  might  have  slightly  digressed  from  the 
shortest  path  from  his  residence  to  his  office. 

Semblct  on  an  application  by  an  attorney  to  have  refunded  to 
him  money  which  he  had  paid  under  the  duress  of  an  improper 
arrest,  it  is  not  necessary  that  he  should  state  that  he  is  a  prac- 
tising attorney,  duly  authorized  to  practice,  and  that  he  had  taken 
out  his  certificate  for  the  current  year.  WiUiams  ▼.  TTeM,  3 
D.  P.  a  (N.  8.)  660. 

AUCTION.  Debt.— The  declaration  alleged,  that  the  plaintiff,  bring 
employed  by  the  defendants  to  sell  certain  lands  by  auction,  put 
up  the  same  for  sale,  subject  to  a  condition  that  the  highest  bidder 
should  be  the  purchaser:  that  one  H.  was  the  highest  bidder,  and 
dedared  by  the  plaintiff  to  be  the  purchaser,  whereby  auctkm 
duty  to  the  amount  of  942. 18t.  9J.  became  payable  by  the  plain- 
tiff, and  was  paid  by  him:  breach,  in  nonpayment  of  that  sum  by 
the  defendants.  Plea,  by  one  of  the  defendants,  that  it  was  a  con- 
ditional sale,  that  the  purchaser  should  after  the  sale  pay  the 
auction  duty;  that  upon  exposure  to  sale,  and  H.  being  the  highest 
bidder,  payment  of  the  duty  was  then  demanded  of  him  by  the 
plaintiff,  and  refused  by  him,  whereby  his  bidding  became  null 
and  void.    Plea,  by  the  other  defendant,  that  the  plaintiff  at  the 

'  time  of  the  sale  demanded  pajrment  of  the  duty  from  H.,  who 
refused  to  pay,  and  did  not  at  the  time  of  the  sale  or  at  any  time 
since,  pay  the  same,  whereupon  the  defendants  then  declared  the 
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•tid  biddiiig  and  Mb  to  be  null  and  Toid,  and  the  aame  became 
will  and  Toid*  ReplicatioD,  that  befiure  H.  became  a  bidder,  it 
waa  collusiTely  agieed  between  him  and  the  hitler  defendant,  that 
H.  should  bid,  not  with  a  view  of  oompleting  the  purchase,  but 
.iserely  to  outbid  another  bidder,  and  that  H.  did  so  bid;  that  the 
plaintiff  at  the  time  of  the  auction  had  no  notice  either  of  the  said 
agreement  or  of  the  intent  of  H.  beooming  a  bidder;  that  the 
plaintiff  at  the  said  auction,  and  whilst  H.  was  the  highest  bidder, 
closed  the  biddings,  and  H.  then  became  the  highest  bidder,  and 
was  declared  to  be  the  purchaser;  that  H.  refiised  to^pay  the 
auction  duty;  and  that  befine  his  bidding  no  notice  was  given  to 
the  plaintiff  by  H.  or  by  the  defendants  of  H.'s  bdng  appointed 
and  having  agreed  to  bid  at  the  sale  for  the  use  and  behoof  of  the 
defendants* 

Held,  first,  that  the  declaration  was  good,  and  that  the  rqiKca* 
tion  was  not  a  departure  from  it 

Secondly,  that  the  former  plea  was  bad,  as  it  did  not  show  that 
the  vendors  had  exercised  their  option  of  declaring  the  bidding  to 
be  null  and  void. 

Thirdly,  that  the  btter  plea  was  bad,  as  it  did  not  show  that 
the  vendors  had,  at  the  time  and  place  of  auction,  exercised  dieir 
option  of  declaring  the  bidding  to  be  void,  or  had  notffied  the  same 
to  the  plaintiff. 

Fourthly,  that  the  10  Geo.  8,  c  66,  has  not  repealed  the  7th 
sect  of  17  Geo.  8,  c  66.  TFiBson  v.  Cwrt^^  10  M.  dc  W.  641. 
BILLS  AND  NOTES.  (AIreralion^KII<^ac<xpKiiiee.)  To 
assumpsit  by  endorsee  against  acceptor  upon  a  bill  of  exchange 
declared  on  a  general  acceptance,  the  defendant  pleaded  that  he 
did  not  accept  At  the  trial,  it  appeared  that  the  defendant's  name 
ii:as  by  his  authority  written  across  a  blank  stamp,  and  that  the 
bill  was  afterwai^^ed  up  by  the  drawer,  and  the  words  ** pay- 
able at  the  Bank'  of  Engfand**  added,  witiiout  the  knowledge  and 
assent  of  the  defendant  At  the  trial,  a  verdict  was  by  the  judge's 
direction  taken  for  the  plaintiff,  with  leave  to  the  defendant  to 
move  to  alter  a  nonsuit  if  the  court  should  be  of  ofnnion  that  the 
plaintiff  was  not  entitled  to  recover:  the  court  directed  a  nonsuit 
CroUy  V.  Hedges,  6  Scott,  N.  R.  221. 
2.  (Endorsement  of  overdue  MH,  efeci  of.)    The  endorsee  of  an 
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overdue  bill  or  note  takes  it  subject  to  all  the  equities  arising  out 
of  the  bill  or  note  transaction'  itself,  but  not  suliject  to  any  colla- 
teral claim  existing  between  the  earlier  parties  to  it.  Therefore, 
to  an  action  by  the  endorsee  of  an  overdue  note  against  the  payee, 
a  distinct  debt  due  to  the  payee  from  a  former  endorsee  cannot  be- 
set off.     Wkiiekead  v.  Watker^  10  M.  &  W.  696. 

8.  {Tranrfer  of  Bill  in  payment  of  debt — Pleading.)  In  assump- 
sit ibr  work  and  labour,  &c.,  the  defendauts  pleaded,  that  the 
promises  in  the  declaration  mentioned  were  made  by  them  jointly 
with  one  T.  M.,  and  that  after  the  making  thereof,  and  before  the 
commencement  of  the  suit,  to  wit,  on,  d^.  the  plaintLOT/br  and  on 
account  of  150Z.,  parcel,  dec  and  the  said  promises  of  the  defend- 
ants and  T.  M.  in  respect  thereof,  made  his  bill  of  exchange,  and 
directed  the  same  to  T.  M.,  and  thereby  required  him  to  pay  to 
the  plaintiff's  order,  three  months  after  date,  the  said  sum  of  150Z., 
and  the  said  T.  M.  for  and  on  account  of  the  said  sum  of  1502., 
parcel,  dec,  and  the  said  promises  of  the  defendants  and  him  the 
said  T.  M.  in  respect  thereof,  then  accepted  the  said  bill  and  de- 
livered the  same  to  the  plaintiff,  who  took  and  received  the  same 
ibr  and  on  account  of  the  said  sum  of  1502.,  parcel,  dec.,  and  the 
said  promises,  dec  Upon  demurrer  to  this  plea  on  the  ground 
that  it  did  not  appear  that  the  bill  was  not  due  before  the  com- 
mencement of  the  suit,  or  that  the  plaintiff  had  ever  endorsed  or 
transferred  it  over,  or  that  it  was  not  still  unpaid  in  the  hands  of 
the  plaintiff  as  holder:  Held,  that  the  plea  was  sufficient,  inasmuch 
as  the  defendants  could  not  know  whether  the  plaintiff,  had  or 
had  not  transferred  the  bill,  and  that  was  a  fact  which  ought  to 
come  from  the  plaintiff  by  way  of  replication.  Mercer  v.  Cheese^ 
2  D.  P.  C.  (N.  S.)  619. 

4.  (PronuMSorjf  nofe,  what  i$.)  The  following  document  was  held 
to  be  a  promissory  note,  and  not  an  agreement: — *'  W.  W.  lent  to 
J.  R.  the  sum  of  192.  19«.  Ilc2.  to  receive  five  per  cent,  for  the 
same;  to  pay  on  demand  to  said  W.  W.,  giving  J.  R.  six  months* 
notice  for  the  same.''     Walker  v.  Roberts^  1  Carr.  dc  M.  590. 

BURGLARY.  (Local  description.)  In  an  indictment  for  burglary 
it  is  Buffid^t  to  allege  that  the  ofience  was  committed  at  a  place, 
gaining  it;  e*  g.f  ''at  Norton,  in  the  county  aforesaid,"  without 
vol..  u.  11 
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•tetidig  the  place  to  be  a  pariab.  Till,  cfaap^,  or  the  IQw.    Reg. 
T.  Brock€$t  1  Canr.  ^  M.  544. 

COAL  MINE.  (TVejpoM/or  offering  eoal  frem^  meetmtre  of 
damages  in.)  In  trespaas  for  aeveriog  and  carrying  away  coal 
from  the  plaintiff's  mine,  the  pn^r  measure  of  damages  in  res- 
pect of  the  coal  taken  is  its  yalue  as  it  exiiBted  as  a  chattel,  that 
is,  as  soon  as  se?ered  (5  M.'  6^  W.  851).  Morgan  ▼.  Pomell^  It 
G.  &  D.  721. 

CORPORATION.  (RemmeraiumsfUmn^derk.)  The  town  ooun- 
cO  of  a  borough  resdved,  -^^that  one  hundred  guineas  be  fixed  as 
the  salary  of  the  town-derk  for  his  attendance  on  the  business  of 
the  council  and  committees,  and  that  he  be  paid  the  usual  charges 
in  defending  and  bringing  actions.**  On  motion  to  review  the 
town-clerk's  bills:  Ifeld,  that  the  master  had  proceeded  on  the 
right  principle  in  considering  the  salary  as  a  remuneration  for  all 
business,  except  the  bringing  and  defending  actions.  Tkemae  r. 
Mayor  ^c.  of  Swansea,  2  D.  P.  C.  (N.  S.)  470. 

t.  (Retainer  by,  muei  he  under  eeal — AppropriaHon  of  pajpnenie.) 

I  The  retainer  or  appointment  of  an  attorney  by  a  corporation  must 
be  under  their  common  seal.    (6  M.  ^  W.  816.) 

In  an  action  by  an  attorney  against  a  municipal  corporation  ibr 
divers  bills  of  costs,  the  cause  was  referred,  and  the  arbitrator 
found  that  a  certain  sum  of  money  had  been  paid  to  the  plaintiff 
by  virtue  of  a  resolution  of  the  town  council,  in  part  payment  of 
hb  general  account,  and  that  the  plaintiff  hadjapplied  that  money 
in  discharge  of  two  bills  for  business  done,  in  req)ect  of  which  he 
had  no  sufficient  retainer,  and  in  part  discharge  of  a  third  bill  for 
extra  costs  incurred  by  him  in  his  capacity  of  town-clerk.  The 
court  hdd  that  such  appropriation  by  the  plaintiff  was  authoriaed, 
though  he  could  not  have  recovered  the  amount  of  the  two  first 
named  bilk  by  enaction  at  law.  AmM  v.  Mayor  4*^.  efPocHe^ 
2  p.  P.  C.  (N.  8.)  674. 

COSTS,  {(y" trial  after  special  e€^  argued.)  On  the  trial  of  a 
cause  in  which  there  were  several  issues,  the  plaintiff  had  a  general 
verdict,  leave  being  reserved  to  the  defendants  to  move  to  enter  a 
nonsuit,  or  a  verdict  for  t&e  defendants.  A  rule  was  obtained 
accordingly,  and  thereupon  it  was  agreed,  at  the  suggestion  of  the 
court,  that  the  facts  should  be  stated  in  a  special  case  for  the 
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opinioD  of  the  court.  On  the  argument  of  the  caae,  the  court 
gave  judgmeot  (or  the  defendants,  and  the  yerdict  was  accordingly 
entered  for  them,  and  this  judgment  was  afterwards  affirmed  on 
error  in  the  exchequer  chamber:  Held,  that  the  defendants  were 
entitled  to  the  costs  of  the  trial ;  and  that  although  one  of  the  issues 
was  given  up  by  them  at  the  trial.  ToHn  y*  Craw/ardf  10  M. 
^  W.  602;  2  D.  P.  C.  (N.  S.)  5li. 

2.  (Steuriiy  far,)  The  court  discharged  a  rule  for  security  for 
costs,  on  the  plaintiff,  who  was  resident  out  of  the  jurisdiction, 
consentiog  to  set  off  any  costs  to  which  he  might  become  liable 
in  the  action,  against  a  judgment  obtained  by  htm  against  the 
defendant.     BriHowt  v.  Netdhawiy  2  D.  P.  a  (N.  S.)  658. 

COVENANT.  (Breach  rfcovenani  to  tnsiire  against  Jire — ilfea« 
saire  tf  dawuiges.)  Plaintiff,  a  lessee  under  covenant  to  insure 
against  fire,  in  his  own  name  and  that  of  the  lessor  jointly,  assigned 
to  defendant,  who  covenanted  to  keep  the  covenants  in  the  lease. 
Tlie  defendant  having  neglected  «'to  keep  up  a  fire  policy  which 
had  been  efiected,  the  plaintiff  effected  a  fresh  one,  but  in  his  own 
name  only.  No  fire  happened;  the  plaintiff  brought  covenant 
against  the  defendant  for  n^lecting  to  insure.  Defendant  pleaded 
payment  of  a  farthing  into  court:  Held,  though  the  plaintiff  had 
BO  claim  to  be  indemnified  specifically  fer  the  sum  expended  by 
him  in  effecting  the  fresh  policy,  the  jury  were  at  liberty  to  award 
more  than  nominal  damages  for  the  risk  to  which  he  had  been 
exposed  by  the  defendant's  default.  Hay  v.  Wyckt^  2  G.  d(  D. 
560. 

DEMURRAGE.  {Camputatiim  of  lay  days.)  By  the  sdpulations 
of  a  charterparty,  the  vessel  was  to  take  in  a  cargo  of  coal  at 
Newcastle,  and  proceed  therewith  to  London,  or  as  near  thereto 
as  she  could  safely  get,  and  deliver  the  same  to  the  freighters  or 
their  assigns,  &c. ;  to  be  delivered  in  five  working  days,  demur- 
rage over  and  above  the  said  lying  days  2Z.  per  day.  The  vessel 
arrived  in  the  port  of  London,  off  Gravesend,  on  the  0th  March, 
and  on  the  10th  the  cargo  was  sold,  and  the  vessel  entered  by  the 
freighters  fer  a  meter.  On  the  20th  she  received  an  order  from 
the  harbour-master  to  proceed  to  the  Pool:  on  Monday,  the  22d, 
die  commenced  working  out  her  cargo,  and  was  cleared  on  the 
27th.    It  appeared  that  in  consequence  of  the  fiictor's  certificate 
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Ihtt  the  was  a  metered  Teapel,  the  harbour-master  had  detained 
her  at  Oravesend  till  the  20th9  when  her  turn  arrived  (or  her  to 
proceed  to  the  Pool  and  discharge  her  cargo;  that  if  she  had  not 
been  on  the  meter*s  list  this  r^ulation  would  not  have  applied, 
and  she  might  have  proceeded  to  the  Pool  at  once;  that  it  was 
occasionally  the  practice  for  factors  not  to  enter  such  vessds  in 
the  meter's  list,  but  that  it  was  desirable  that  the  cargo  should  be 
sold,  subject  to  metage  by  a  sworn  meter : 

Held,  that  under  these  circumstances  the  vessel  was  not  to  be 
considered  as  having  arrived  at  her  place  of  discharge  until  the 
20th,  and  therefore  that  the  lying  days  did  not  b^in  to  count  till 
then.    EeU  v.  Andentm,  10  M.  &  W.  498. 

EJECTBiENT.  (Sermce.)  The  tenant  having  absconded,  leaving 
the  key  of  the  premises  with  his  attorney,  to  whom  he  by  letter 
referred  the  landlord:  Held,  that  service  of  the  declaration  and 
notice  by  affixing  a  copy  on  the  door  of  the  premises,  and  by  de- 
livering another  copy  to  the  attorney,  was  sufficient  to  entitle  the 
landlord  to  judgment  against  the  casual  ejector.  Iboe  d.  DovaMoB 
T.  Hoe,  5  Scott,  N.  R.  174. 

t.  (Saw^.)  Service  of  the  copy  of  the  declaration  and  a  notice  on 
the  niece  of  the  tenant  on  the  premises,  on  Saturday,  the  21st 
May,  with  a  subsequent  statement  by  her  (she  refusing  to  make 
an  affidavit),  that  she  gave  it  to  the  tenant  on  that  or  the  following 
day^  Monday  the  29d  being  the  first  day  of  term:  Held  insuffi- 
cient for  a  rule  nisL    Doe  d.  Nine  v.  JRoe,  5  Scott,  N.  R.  174. 

S.  (What  tenancy  i$  within  1  Geo.  4,  c.  87.)  Where  a  person 
held  premises  under  an  agreement  in  writing,  from  quarter  to 
quarter,  and  the  agreement  provided  that  the  tenant  should  quit 
possession  upon  receiving  six  months*  notice  in  writing,  and  in 
the  event  of  his  losing  his  license  to  sell  ale,  &c.,  through  miscon- 
duct at  any  time  during  the  term,  should  then  forthwith  quit  pos- 
session, on  being  requested  so  to  do  by  his  landlord:  Held,  that 
he  &ad  neither  a  tenancy  from  year  to  year,  nor  a  term  certain 
in  the  premises,  within  1  Geo.  4,  c.  87,  s.  1,  so  as  to  entitle  the 
landlord  in  ejectment  to  compel  him  to  give  security  for  costs  under 
that  act.  Doe  d.  Carter  v.  Roe^  10  M.  d&  W.  670;  2  D.  P.  C. 
(N.  S.)449. 

4«  {Service.)    Where  it  appeared  that  at  the  time  of  serving  the 
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dedaratioD  and  notice  the  name  of  the  tenant  in  possession  was 
not  known,  but  a  person  on  the  premises  came  forward  and  said 
he  was  the  tenant,  but  refused  to  give  his  name,  and  the  name  of 
the  original  lessee  was  then  filled  in,  and  the  tenant  was  served, 
the  court  granted  a  rule  m«t.  Doe  d.  FitMwygram  v.  Roe^  2  D. 
P.  C.  (N.  S.)  672. 

EMBEZZLEMENT.  {Indictment.)  An  indictment  for  embezzle- 
ment,  which  charges,  in  one  count,  that  within  six  calendar 
months  the  prisoner  received  three  sums,  laying  a  day  to  the 
receipt  of  each,  and  that  **on  the  several  days  aforesaid^  the 
defendant  embezzled  these  several  sums,  is  bad  on  demurrer,  as 
not  showing  that  the  sums  were  embezzled  within  six  months  of 
each  other. 

Q««re,  whether  several  acts  of  junbezzlement  can  be  charged 
in  one  count  of  an  indictment  Reg.  v.  Purekate^  1  Carr.  dc  M. 
617, 

ESTATE  TAIL.  (DeterwnnaHan  of  haoe  fee  hy  entry  of  ieeue 
in  tail — R\  i^jlfi  i — Statute  of  UnntaHonM.)  By  marriage  settle- 
ment, purporting  to  be  made  in  pursuance  of  articles  recited  in  it, 
an  estate  was  conveyed  to  the  husband  and  wife,  and  the  heirs  of 
their  bodies:  Held,  that  they  thereby  became  tenants  in  tail  qpe- 
dal,  and  that  a  court  of  law  could  not  construe  the  deed  as  making 
them  tenants  for  life,  with  remainder  to  their  issue  in  tail,  even 
supposing  that  such  be  the  construction  to  be  put  upon  the  articles 
by  a  court  of  equity. 

An  estate  being  limited  by  marriage  settlement  to  the  use  of  A* 
and  his  wife  and  the  heirs  of  their  bodies,  and  A.  having  died, 
leaving  his  widow  and  three  children,  viz.  G.  and  an  only  son 
and  L.  and  H.  daughters,  the  widow,  in  1785,  by  deed  poll,  in 
consideration  of  an  annuity  granted  to  her  by  her  son,  and  of 
natural  affection,  **  granted,  surrendered,  and  yielded  up"  the 
estate  in  question  to  the  son  in  fee;  and  he  afterwards,  during  her 
life,  sufiered  a  recovery.  The  widow  died  in  1767;  G.  died  with- 
out issue  in  1779,  having  devised  the  estate  to  trustees  to  secure 
the  payment  of  an  annuity  to  W.,  the  only  son  of  his  sister  L. 
(who  was  then  dead),  and  subject  thereto  to  B.  the  eldest  son  of 
W.,  for  his  life,  with  remainder  to  the  defendant,  his  second  son. 
In  1790,  B.  entered,  on  his  father's  death,  into  possession  of  the 
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CBtiretj  of  the  estate,  claiming  under  the  will  of  G.,  and  subse- 
quently did  Tarious  acts  in  the  character  of  dcTiaee  for  life;  in 
1814  he  suffered  a  recovery  of  one  moiety,  and  in  1816  oonyeyed 
the  entirety  of  the  estate  to  oMrtgagees  in  fee.  In  181 8,  M.,  the 
descendant  of  the  other  coparcener,  H.,  at  the  request  of  B.  su£ferod 
a  recoTcry  of  a  moiety,  which  it  was  declared  should  enure  (sub- 
ject to  a  term  to  secure  a  sum  of  money  to  M.)  to  the  use  of  B.^ 
iQortgagees* 

Hdd,  first,  that  the  deed-poll  of  1736  operated  as  a  covenant 
to  stand  seised,  and  created  a  base  fee,  determinable  by  the  entry 
of  tlw  issue  in  tail: 

Secondly,  that  although  G.,  being  estopped  by  the  recovery 
suffered  by  him,  was  not  remitted  to  the  estate  tail,  yet,  for  the 
same  reason,  no  right  of  entry  accrued  until  his  death,  and  there- 
fore the  period  of  twenty  years,  for  the  operation  c^tbe  statute  <^ 
limitations  against  t|)e  issue  in  tail,  was  to  be  calculated  from  his 
death  in  1779,  and  not  from  the  death  of  his  mother  in  1767$ 
consequently,  that  the  entry  of  B.  (in  1790)  wlui  not  barred  by 
lapse  of  time: 

Thirdly,  that  although  B.  entered  under  the  w9I,  and  indicated 
an  intention  to  take  the  estate  under  it  for  his  life  only,  this  inten- 
tion was  immaterial,  and  he  was  remitted,  nolens  volens,  as  to  his 
moiety,  to  the  original  estate  tail,  whidi  was  barred  by  the  recovery 
of  1814:  and 

Fourthly,  that  either  his  possession  enured  to  the  benefit  oT  his 
coparcener  M.,  so  as  to  render  the  recovery  of  1818  e^ctual  as 
to  the  other  moiety,  or  operated  to  confer  on  him,  B.,  an  estate  in 
fee  by  wrong,  which,  being  conveyed  to  the  mortgagees  in  1816, 
*'  gave  them  a  good  title  against  the  defendant,  who  claimed  as 
devisee  under  the  will  of  G.  Doe  d.  DankU  v.  Woodrafe^  10 
M.  dc  W.  608. 
EVIDENCE.  (NoUee  to  produce.)  An  action  on  a  bond  of  mdem- 
mtf  stood  for  trial  at  the  Flintshire  assizes:  the  commission  day 
was  on  the  27th  July;  the  cause  was  tried  on  the  29th.  At  10 
a.  m.  on  the  28th,  a  notice  to  produce  the  bond  was  served  on  the 
defendant's  attorney  in  the  action  (who  resided  in  London)  in  the 
defendant's  presence,  in  the  assize  town.  The  bond  was  in  the 
possession  of  one  W.^  who  held  it  as  the  representative  of  a  former 
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attorney  of  the  obligors,  and  was  himself  the  defendant's  general 
attorney,  and  who  had  undertaken  to  produce  it  at  the  trial,  if  the 
judge  should  think  he  was  bound  to  do  so.  Before  the  assizes,  the 
bond  had  been  sent  by  W.  to  the  defendant's  attorney  in  the  action 
in  London,  for  the  purposes  of  inspection  and  admis^on  under  a 
judge's  order;  and  the  pfaintifTs  attorney  had  there  taken  a  cor- 
rect copy  of  it*  At  the  trial  W.  had  the  bond  in  court,  but  objected 
to  produce  it  <»i  the  ground  of  privilege,  and  the  objection  was 
allowed.  ' 

Held,  first,  that  the  notice  to  produce  the  deed  was  sufficient, 
under  the  circumstances,  to  let  in  secondary  evidence  of  it;  second- 
ly, that  the  copy  so  taken  by  the  plaintifTs  attorney  was  admissible 
as  such  evidence.  Lloyd  v.  Mottyn,  10  M.  dc  W.  478;  2  D.  P. 
C.  (N.  S.)  476. 
3.  {Dtclaraium  of  deceased  coUector  of  renU—lAmHoHon  oel.) 
QtMere,  whether  a  verbal  statement  made  by  a  deceased  collector 
of  rents,  at  the  time  of  paying  over  to  his  employer  moneys  received 
by  him  from  the  tenants,  as  to  the  person  from  whom  he  received 
a  particular  Sum  watered  by  him  in  the  rental,  is  admissible  in 
evidence  against  that  person? 

Construction  of  a  document  given  in  evidence  as  an  acknowledg-  ' 
ment  of  title  under  the  stat.  8  dc  4  WilL  4,  c  27,  s.  17.  Fursdam 
T.  COogg,  10  M.  ds  W.  072. 
EVIDENCE  IN  CRIMINAL  CASES.  (Cbn/cMtVm.)  A  female 
servant  being  suspected  of  stealing  money,  her  mistress  told  her 
(on  a  Monday)  she  would  forgive  her  if  she  told  the  truth.  On 
the  Tuesday  she  was  taken  before  a  magistrate  and  discharged, 
nobody  appearing  against  her.  On  the  Wednesday  a  constable 
went  with  her  mistress  to  the  prisoner,  and  told  her  in  the  mis- 
tress's presence  "  that  she  was  not  bound  to  say  anything  unless 
she  liked,  and  that  if  she  had  anything  to  say  her  mistress  would 
hear  her."  A  statement  thereupon  made  by  the  prisoner  was  held 
not  to  be  receivable  in  evidence. — (8  C.  &  P.  788.)  Reg.  v.  J7etr- 
ett,  1  Carr.  &  M.  584. 
2.  {Siatement  of  proseeuirixy  on  indictment  for  rape.)  In  a  case 
of  rape,  a  person  to  whom  the  prosecutrix  made  a  statement  re- 
cently afler  the  ofience,  may  be  asked  whether  she  named  ^a 
person"  as  having  committed  it,  but  not  who$e  name  she  mentioned* 
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6  C.  &  P.  397;  9  C.  &  P.  All.— Reg.  ▼.  Osbanu^  1  Carr.  ds 
M.  622« 

S.  (CroM-examttottofi.)  A  witness  for  the  prosecutioD  in  a  case  of 
felony,  may  be  asked  in  cross-examinalioni  whether  he  did  not 
state  certain  facts. 

FACTOR.  (Pledge  of  dock-warranU  hy.)  To  an  action  of  trover 
for  sixteen  bales  of  silk,  the  defendant  pleaded,  first,  not  guilty; 
secondly,  that  the  piaintifis  were  not  possessed;  thirdly,  as  to  four 
bales,  that  D.  A.  dc  Co.  were  the  factors  and  agents  of  the  plaintiffii; 
that  at  the  time  of  the  delivery  of  the  dock-warrants  thereinafter 
mentioned,  the  four  bales  of  silk  were  deposited  in  the  warehouse 
of  St  Katherine's  Dock  Company;  and  the  said  D.  A.  ds  Co.  were 
before  and  at  the  time  of  the  pledge  and  delivery  of  the  dock-war- 
rants thereinafter  next  mentioned,  as  suek  factors  and  agemiSf 
itUrusUd  hy  the  plaifUifs  with  and  were  then  in  possession  of 
four  dock-warrants  for  the  delivery  c^  the  said  four  bales  of  silk; 
that  D.  A.  &  Co.,  being  so  intrusted  with  and  in  possession  of  the 
said  dock'WarrantSf  applied  to  the' defendant  for  the  loan  and 
advance  of  19002.  upon  the  pledge  of  the  said  four  bales  of  silk  as 
a  security  for  the  repayment  of  the  said  sum  of  money,  and  there- 
upon, to  wit,  on  the  7th  October,  1886,  it  was  agreed  between  the 
defendant  and  D.  A.  &  Co.  that  D.  A.  ds  Co.  should  pledge  with 
the  defendant  the  said  four  bales  of  silk  as  a  security  for  the  said 
sum  of  money  to  be  advanced  by  the  defendant,  and  which  said 
sum  of  money  the  defendant  then  agreed  to  advance  to  D.  A.  dc  Co- 
upon the  faith  of  the  said  dock-warrants;  that  D.  A.  &  Co.  being 
so  intrusted  with  and  in  possession  of  the  said  dock-warrants^  in 
pursuance  of  the  said  agreement  did  deliver  to  the  defendant  the 
said  dock'Warrants^  and  did  pledge  with  the  defendant  the  said 
four  bales  of  silk  as  a  security  for  the  said  sum  of  money^  and 
which  said  sum  of  money  the  defendant  did  then  and  there  ad^ 
wince  and  lend  to  the  said  D.  A.  4*  Co.  upon  the  faith  of  the  said 
four  dock-warrants^  and  that  the  defendant  bad  not  notice  that 
D.  A.  &  Co.  were  not  the  actual  and  bon6L  fide  proprietors  of  the 
said  four  bales  of  silk,  dec  To  this  plea  the  plaintiff  replied, 
that  the  defendant  did  not  advance  or  lend  to  D.  A.  4*  Co.  the 
sum  of  1900Z.  upon  the  faith  of  the  said  dock-warrants  in  that 
plea  mentioned,  in  manner  and  form  as  in  that  plea  alleged. 


Digitized  by  CjOOQIC 


DIGEST    OF   ENGLISH    CASES — COMMON    LAW.    1^9 


Tlie  Ibuith,  fifth,  and  seventh  pleas,  as  to  fmirUen  bales  and 
9ixUen  bales  respectively,  were  similar  to  the  third,  and  similar 
leplicatioQ  was  pleaded  to  each  of  them  as  to  that  plea. 

The  sixth  and  eighth  pleas  justified  the  detaining  of  the  silks  in 
pleas  respectively  mentioned  upon  a  pledge  by  D.  A.  &  Co.,  unda 
the  provisiona  of  the  third  section  of  the  Factors*  Act,  6  Geo.  4, 
c  94,  the  pleas  alleging  that  the  plaintifl^  before  and  at  the  time 
of  the  pledge  were  indebted  to  D.  A.  dc  Co.  as  their  fiictors  and 
agents,  in  a  sum  which  was  still  unpaid,  and  for  which  they  had 
m  lien  on  the  silks,  and  that  D.  A.  &  Co.  pledged  the  same  to  the 
defendant  as  a  9ecurity  for  money  then  due  to  him  from  them. 
The  replications  to  these  pleas  denied  that  the  plaintifis  were  in- 
dd>ted  to  D.  A.  &  Co.  At  the  trial  it  appeared  that  the/otir  war* 
rants  mentioned  in  the  third  plea  were  on  the  7th  October  delivered 
by  D.  A.  &  Co.  to  the  defendant  in  exchange  for  other  warrants 
b^onging  to  other  persons  upon  which  previous  advances  had  been 
made  by  him  to  them,  no  further  advance  being  made  on  that 
occamon:  Held,  that  this  was  not  a  pledge  within  the  protectioB 
of  the  second  section  of  the  6th  Geo.  4,  c  94,  and  consequently 
die  plaintiffi  were  entitled  to  a  Terdict  upon  that  issue. 

As  to  the  fourth  issue,  it  appeared  that  ten  dock-warrants  were 
handed  by  D.  A.  dc  Co.  to  the  defendant  on  Monday  the  17th  Oc- 
tober, pursuant  to  an  agreement  to  that  efl^,  as  a  security  for  u 
sum  of  80002.,  which  he  had  advanced  to  them  on  the  15(h;  and 
as  to  the  fifth  issue,  the  two  otlier  warrants  were  in  a  like  manner 
handed  by  D.  A.  dc  Co.  to  the  defendant  on  Monday  the  24th  as  a 
security  for  2000/.  advanced  to  them  on  the  22d,  mme  iff  these 
warranie  haifii^  heen  in  existence  vntil  the  days  on  which  they 
were  respectively  delivered  to  the  defendant;  and  as  to  the 
seventh  issue  the  question  was,  whether  the  defendant  was  entitled 
to  retain  the  whole  sixteen  warrants  as  a  security  for  advances  of 
14001.  and  5001.  made  on  the  ffth  and  10th  November  upon  the 
warrants  then  in  the  defendant's  hands:  Held,  the  allegation  in 
each  of  these  pleas,  that  the  factors  were  at  the  time  of  the  res- 
pective pledges  intrusted  with  and  in  possession  of  the  several 
dpck-warrants  upon  which  the  advances  were  alleged  to  have 
been  made,  being  a  material  allegation  and  not  traversed,  was  for 
the  purpose  of  each  of  these  pleas  admitted|  so  as  to  require  no 
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evidence  on  the  part  of  the  defendant  to  eustain  it,  and  to  admit  of 
none  on  the  plaintiA'  part  to  controTert  it,  and  consequently  that 
the  defendant  was  entitled  to  the  verdict  upon  thoee  three  ia 

As  to  the  sixth  and  eighth  issues,  the  jury  giving  the  ] 
credit  in  the  account  for  moneys  received  hy  D.  A.  &  Co.  on  two 
former  wrongful  pledges  of  the  plaintifis'  goods,  found  that,  at  the 
times  of  the  respective  pledges  40  the  defendant  the  plaintifi  were 
not  indebted  to  their  fectors,  and  accordingly  returned  a  verdict 
for  the  plaintiA  upon  those  two  isMies.  The  court  refused  to  dis- 
turb that  verdict. 

But  conceiving  that  the  justice  of  the  case  required  that  the 
plaintifis  should  have  an  opportunity  to  put  in  issue  the  possession 
of  the  factors  and  their  being  intrusted  with  the  dock-warrants  at 
the  time  the  respective  pledges  were  made,  the  court  gave  them 
the  option  of  amending  their  replication  i^nd  going  to  a  new  trial 
on  payment  of  costs.  (6  M.  &  W.  673;  9  M.  dc  W.  647.)    Bomd 

^    v.  Siewari^  5  Scott,  N.  R.  1. 

FALSE  PRETENCES.  The  defendant  falsely  stated  to  the  pro- 
secutor Chat  he  was  Mr.  H.,  who  had  cured  a  female  at  the  Oxford 
Infirmary,  and  thereby  induced  the  prosecutor  to  buy  for  6s.  a 
bottle  containing  a  liquid  which  he  said  would  cure  the  eye  of  the 
prosecutor's  child :  Held,  a  false  pretence  within  the  7  de  8  Geo.  4, 
c  29,  s.  53.    Re^.  v.  Bloomjkld,  I  Carr.  6t  M.  697. 

FOREIGN  TRADE.  (Authority  of  mtperiniendeiUM  of  trade  ai 
China — Pleading.)  Declaration  on  ian  assumpsit  of  the  defend- 
ants to  deliver  goods  of  the  plaintifis  at  the  port  of  Canton,  all  and 
every  dangers  and  accidents  of  the  seas  and  navigatbn  of  what 
nature  or  kind  soever  excepted,  unto  certain  persons,  to  wit, 
Messrs.  E.  6i  Ca;  that  the  defendants  received  the  goods  on  board 
their  ship,  but,  disregarding  their  promise,  did  not  nor  would 
deliver  or  cause  to  be  delivered  the  said  goods  at  the  port  of  Can- 
ton, 6tc,  although  not  prevented,  &c,  d^c  Plea,  that  after  the 
malf  ing  of  the  promises,  d^.,  the  ship  of  the  defendants  proceeded 
on  its  voyage  to  Canton,  and  within  a  reasonable  time  the  Wd 
ship,  with  the  plaintiff's  goods  on  board,  arrived  near  to  the  said 
port  of  Canton,  to  wit,  on  the  high  seas  there  adjacent;  and  that 
aflerwards  certain  persons,  being  officers  of  our  lady  the  queen, 
duly  authorized  in  that  behalf,  and  then  exercising  the  power  of 
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her  majesly^s  gov erament  thMe,  to  wit,  one  C.  B.,  then  being 
cfaief  aoperintendent  of  the  trade  of  her  majeety's  subjects  to  and 
the  dominions  of  the  emperor  of  China,  according  to  the 
t  (2  dK  3  Will.  4,  c  93,  88.  5  and  6),  and  one  S.,  then  being 
captain  of  H.  M.  ship  Volage,  and  then  being  the  commander  of 
her  majesty's  naral  forces  thbre,  did,  for  divers  good  and  sufficient 
and  lawful  causes  and  reasons,  forcibly  interrupt  the  said  ship 
from  fiirther  proceeding  on  its  said  Toyage  to  Canton,  and  did 
prohibit,  prevent  and  discha^  the  said  ship  from  proceeding  to 
Canton  aforesaid,  and  did,  by  virtue  of  the  powers  and  authority 
committed  to  them,  and  by  means  of  her  majesty's  naval  forces, 
and  by  the  force  and  duress  thereof,  forcibly  constrain  and  compel 
the  said  ship,  and  from  thence  continually  have  constrained  and 
compelled  her,  not  to  proceed  to  Caatcm  aforesaid,  and  thereby 
prevented  the  defendants  from  detivering  the  said  goods  at  Canton 
aforesaid. 

Held,  on  special  demurrer,  that  the  plea  was  bad,  for  that  it  did 
not  sufficiently  disclose  the  lawful  authority  of  C.  £•  and  S.,  as 
the  chief  superintendent  of  trade,  and  as  commander  of  her 
majesty's  naval  forces,  to  prohibit  or  prevent  the  ship  from  pro- 
ceeding to  Canton ;  and  that  although,  by  stat  8  dc  4  Will.  4,  c  98, 
s.  6,  the  king  is  authorized  to  appoint  superintendeitfB  of  trade  in 
China,  and  by  s.  5  his  majesty  in  council  may  issue  orders  and 
commissions  to  give  the  superintendent  powers  over  the  trade  of 
British  suljects  in  any  part  of  the  Chinese  dominions,  yet  that  the 
exercise  of  that  authority  not  being  stated,  it  could  not  be  inferred 
in  fovour  of  the  defendants,  so  as  to  dissolve  or  suspend  the  con- 
tract. Spoilt  T.  HttUoHy  2  D.  P.  C.  (N.  S.)  600. 
FORGERY.  {tUqmUfor  good*.)  If  the  course  of  dealmg  between 
A.  dc  B.  is  that  A.  shall  write  the  names  of  persons  in  a  list,  with 
a  sum  against  each  name,  on  sightof  which  B.  shall- furnish  goods 
on  A.'s  credit  to  each  of  those  persons,  to  the  amount  set  against 
his  name,  such  list  k  a  reque^  for  the  delivery  of  goods,  the  frau- 
dulent alteration  of  which  is  indictable  as  forgery.  Beg.  v.  WoZ- 
ierty  1  Carr.  de  M.  688. 
2.  {Order  for  the  pagmetU  if  money.)  D.  was  in  the  habit  of  buy- 
ing bones  for  F.,  and  of  drawing  on  F.  for  the  price  before  he 
delivered  the  bones*    The  defendant  forged  D.'s  name  to  a  letter 
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to  F«t  Mldiig  ibr  Kftad  rtatiiig  that  he  had  bought  a  large  quan- 
tity  of  booea.  C  #1  not  then  owe  D.  any  money:  Held,  that 
this  was  not  in  «der  for  the  payment  of  moneyi  within  the  slat. 
lWUL4,cM,s.8.    Reg.  T.  Roberts,  I  C^n.^M.  662.   ^> 

GAOLER.   {DeienHm  of  dead  hodff  hy.)    Where  a  gaoler  refused 

^  to  deliver  up  the  body  ofa  person  who  had  died  whilst  a  prisoner 
in  execution  in  his  custody,  to  the  executors  of  the  deceased, 
unless  they  would  satisfy  certain  claims  made  against  the  deceased 
by  the  gaoler,  the  court  of  quel's-  bench  issued  a  mandamus 
peremptory  in  the  first  instance,  commanding  that  the  body  should 
be  delivered  up  to  the  executors.  Reg.  v.  Fox,  2  Q.  B.  346.  And 
his  act  was  held  indictable.    Reg.  v.  SeoUf  ib.  248,  note. 

HOUSEBREAKING.  {Loeml  deseripHon.)  An  indictment  for 
breaking  into  a  warehouse  and  stealing  goods  therein,  rtated  the 
ofl^nce  to  have  been  committed  ^in  the,farish  of  St.  Peter  the 
Great,  in  the  county  of  Worcester."  Jn  fact  a  part  only  of  the 
parish  was  in  the  county  of  Worcester :  Held,  that  the  indictment 
could  be  supported  for  the  simple  faroeny  only.  Reg.  v.  Brookes, 
1  Carr.  ds  M.  543. 

INDICTIIENT.  {For  eotupiraeff,whm  too  general)  An  indict- 
ment for  a  conspiracy  to  obtain  goods  by  false  pretences,  did  not 
rtate  whose  property  the  goods  were  which  it  iNis  the  object  of 
the  conspiracy  to  obtain:  Held,  bad  in  arrest  of  judgment  (3  B. 
dc  Aid.  201;  1  M.d2;RoU402;  9Ad.dKE.686;  10  Ad.  ds  B. 
84.)    A^.  V.  Parser,  2  G.  de  D.  709. 

2.  (StaiemeiU  of  property  in  goods  stolen  from  a  dead  bodff.)  A 
chattel  was  stolen  from  the  pocket  of  A.,  as  his  dead  body  lay  in 
a  road,  in  the  diocese  of  W.  His  last  place  of  ^bode  was  in  the 
diocese  of  G.,  but  there  was  evidence  that  he  had  left  it  to  come 
to  live  in  the  diocese  of  W.:  Held,  that  this  was  sufficient  to  sus- 
tain a  count  laying  the  property  in  the  bishop  of  W.  Reg.  v. 
Tippin,  I  Carr.  &  M.  645. 

3.  {For  assault  with  intent  to  roh.)  An  indictment  charging  that 
the  defendant  in  and  upon  A*  B.  feloniously  did  make  an  assault, 
*^with  intent  the  moneys,  goods  and  chattels  of  the  said  A.  B., 
from  the  person  and  against  the  will  of  the  said  A.  B.,  then  and 
there  feloniously  and  violently  to  rob,  steal,  take  and  carry 
away,  against  the  form  of  the  statute,''  d»:.,  is  good.  Reg.  v« 
Huxley,  1  Carr.  de  M.  596. 
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INFANTICIDE.  If  a  child  has  been  wholly  produced  from  the 
body  of  its  mother,  and  have  an  independent  circulation,  the  wiU 
ful  killing  of  it  by  her  is  murder,  although  it  be  still  attached  to 
her  by  the  umbilical  cord.  (5  C.  &  P.  639;  7  C.  6c  P.  814.) 
Reg.  V.  Trilloe,  1  Carr.  &  M.  650. 

LANDLORD  AND  TENANT.  {Evidence  of  tenancy  from  ytar 
to  year,)  In  debt  for  rent,  stating  a  demise  of  a  messuage,  6cc. 
by  the  plaintiff  to  W.  H.,  for  one  year,  and  so  on  from  year  to 
year,  if  they  should  respectively  please,  at  the  yearly  rent  of  140/., 
payable  quarterly,  and  an  assignment  by  W.  H.  to  the  defendant, 
the  plaintiff  proved  an  agi'eement  (signed  by  himself  only)  for  a 
lease  of  the  premises  by  him  to  W.  H.  for  seven  years,  at  140/.  a 
year;  that  no  lease  had  been  actually  executed,  but  that  W.  H. 
had  entered  into  possession  shortly  after  the  date  of  the  agreement, 
and  had  paid  two  quarters'  rent,  at  the  rate  of  140/.  a  year:  Held, 
that  this  was  suffici^jnt  evidence  of  a  tenancy  from  year  to  year, 
as  stated  in  the  declaration,  and  in  which  W.  H.  had  an  assign- 
able  interest.     Braythxcayte  v.  Hitchcock^  10  M.  &  W.  494. 

2.  (Sale  by  landlord  under  distress,)  Quare,  whether  a  landlord, 
who  has  seised  his  tenant's  hay  and  straw  under  a  distress  for 
rent,  may  sell  it  subject  to  a  condition  that  the  purchaser  shall 
consume  it  on  the  premises,  according  to  the  custom  of  the  coun- 
try.     (8  M.  &  W.  419.)     Frusker  v.  Lee,  10  M.  <fe  W.  709. 

LARCENY.  A.  employed  B.  to  take  a  canal  boat  from  S.  to  E., 
paid  him  his  wages  in  advance,  and  gave  him  besides  three  sove- 
reigns to  pay  the  tonnage  dues.  B.  took  the  boat  part  of  the  way, 
paid  tonnage  dues  to  the  amount  of  2/.,  and  appropriated  the 
remaining  sovereign  to  his  own  use:  Held,  a  larceny.  Reg.  v. 
Goode,  1  Carr.  &  M.  582. 

2.  A  servant  was  sent  with  Gs.  to  buy  twelve  hundred  weight  of 
coals.  He  bought  a  smaller  quantity,  for  which  he  paid  Ss.  3c/., 
and  appropriated  one  of  the  shillings  to  his  own  use:  Held,  a  lar- 
ceny.    Reg.  v.  Beaman,  I  Carr.  &  M.  595. 

3.  The  prisoner  was  employed  by  the  prosecutor  to  drive  six  pigs 
from  C.  to  U.,  not  being  otherwise  in  his  service.  On  the  way, 
he  left  one  at  Mr.  M.'s  house,  stating  that  it  was  tired,  and  told 
the  prosecutor  he  had  done  so.  The  prosecutor  desired  the 
prisoner  to  go  and  ask  Mr.  M.  to  keep  the  pig  for  him.  The  pri- 
VOL.  II.  12 
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soner  went  to  Mr.  M.'s,  and  sold  the  pig  to  him,  and  appropriated 
the  money :  Held,  no  larceny  of  the  pig.  Reg.  v.  JontSy  1  Carr. 
ifc  M.  611. 

4.  A.  delivered  a  waistcoat  to  the  defendant,  to  take  it  to  B.  to  be 
washed.  The  defendant  delivered  it  to  B.  as  his  own.  B.  having 
washed  it,  returned  it  to  him,  and  he  converted  it  to  his  own  use : 
Held,  no  larceny,  unless  at  the  time  when  the  defendant  received 
it  from  A.,  he  intended  to  steal  it.  Reg,  v.  Evans^  1  Carr.  &  M. 
632. 

LIBEL.  {Actionable  teords.)  The  defendant  published  a  placard 
stating  of  the  plaintiff,  who  was  an  overseer  of  the  poor,  "  that 
when  out  of  office  he  had  advocated  low  rates,  and  when  in  office 
had  advocated  high  rates,  and  that  he  (the  defendant)  would  not 
trust  him  with  51.  of  his  property  :'*  Held,  that  these  words  were 
actionable  per  «e,  without  any  innuendo.  Cheese  v.  Scales^  10  M. 
&  W.  488. 

LIMITATIONS,  STATUTE  OF.  {Acknowledgment.)  A  letter 
written  before  the  expiration  of  six  years  from  the  accruing  of  the 
debt,  containing  the  following  passages,  held  to  take  the  case  out 
of  the  statute  of  limitations,  "  I  do  not  desire  that  you  or  any 
one  of  my  creditors  should  lose  what  I  owe  them,— on  the  con- 
trary, it  is  very  much  my  wish  not  only  to  pay  my  debts,  but 
interest  upon  them  if  I  can.  As  you  have  mentioned  to  Mr.  An- 
derton  the  limitations  act,  I  answer  at  once  that  I  am  ready  to 
put  it  out  of  my  power  to  take  advantage  of  that  act,  and  will 
immediately  give  you  my  note  to  pay  the  amount  that  is  due  to 
you.  To  pay  you  now  or  within  the  year  I  am  utterly  unable. 
I  really  have  not,  as  you  imagine,  received  600Z.  for,"  dec.  "  It 
is  of  course  indispensable  that  the  exact  sums  I  owe  you  shoul4 
be  fixed,  whelhqr  you  accept  my  note  or  not."  (The  letter  then 
stated  several  objections  to  the  amount  of  the  claim.)  "  Under 
these  circumstances  you  will  perhaps  state  what  deduction  you 
are  prepared  to  make,  and  I  shall  be  glad  if  it  be  such  as  will 
allow  me,  with  justice  to  my  other  creditors,  to  give  you  my  note 
for  the  amount,  or  if  it  be  possible  to  borrow  the  amount  from  a 
friend,  which  I  have  a  hope  of  doing,  and  wipe  the  account  en- 
tirely out  of  your  books.  I  will  not  close  this  letter  without 
repeating  that  I  am  fully  sensible  and  thankful  for  the  forbearance 
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you  have  shown ;  but  I  cannot  move  a  step  in  the  way  to  give  you 
satisfaction,  and  do  justice  to  my  other  creditors,  until  the  sum 
actually  due  to  you  be  ascertained."  Gardner  v.  ArMahon,  2 
G.  &  D.  593. 
LONDON,  CITY  OF.  {Customs  of— Right  to  support  a  party- 
vail — Awards  when  svfficiently  fnah)  The  declaration  slated, 
that  the  plaintiff  was  in  possession  of  a  house  in  London,  in  which 
he  carried  on  a  certain  trade,  and  the  defendants  of  a  house  next 
adjoining  the  plaintifTs  house ;  that  the  defendants  were  purposing 
to  pull  down  their  said  house  and  also  seven  others  adjoining  and 
near  thereto,  and  to  erect  another  on  the  site  of  their  first-men- 
tioned house,  and  preparatory  to  their  so  doing  erected  and  placed 
a  certain  hoarding  in  front  of  their  said  houses  in  such  a  manner 
that  the  said  hoarding  enclosed  a  part  of  a  public  footway  running 
in  front  of  the  said  house  of  the  plaintiff  and  defendants  respect- 
ively, and  thereby  in  part  obstructed  tlie  said  footway  and  the  ap- 
proach to  the  plaintifTs  house  and  the  passage  of  persons  passing 
and  repassing  on  foot  on  the  side  of  tlte  said  street  on  which  the 
plaintifl^'s  house  was  situate;  that  the  defendants  afterwards  pulled 
down  their  eight  houses  and  erected  on  the  site  of  their  first-men- 
tioned house  another  house  adjoining  to  the  house  of  the  plaintiff; 
yet  the  defendants,  contriving,  &c.  wrongfully,  dtc.  injuriously 
and  without  any  reasonable  or  probable  cause,  delayed  and 
retarded  the  pulling  down  of  the  said  eight  houses  and  rebuilding 
their  said  first-mentioned  house  for  an  unreasonable  long  time,  to 
wit,  three  years  af^er  they  so  erected  the  said  hoarding,  and  on 
that  account  wrongfully,  wilfully  and  injuriously  kept  and  con- 
tinued  the  said  hoarding  so  creeled  and  placed  as  aforesaid,  and 
so  obstructing  the  said  footway  and  the  approach  to  the  plaintilFs 
said  house  as  aforesaid  for  a  long  and  unreasonable  time,  to  wit, 
&c.,  whereby  customers  were  hindered  and  prevented  from  fre- 
quenting tl^  plaintifTs  house  in  the  way  of  his  said  business,  ^c,,* 
And  the  defendants  further  contriving,  &c.,  by  their  agents  and 
workmen  in  that  behalf,  behaved  and  conducted  themselves  so 
carelessly,  negligently  and  improperly  in  pulling  down  the  said 
first- mentioned  house  which  adjoined  the  said  house  of  the  plain- 
tiff, that  by  and  through  the  carelessness,  negligence  and  impro- 
per conduct  of  the  defendants  and  their  agents  and  servants  in 
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that  behalf  in  pulling  down  the  said  first-mentioned  house  of  the 
defendants,  and  in  neglecting  to  use  reasonable  and  proper  pre- 
caution in  that  behalf,  divers  large  quantities  of  bricks,  tiles,  d^., 
fell  from  the  last-mentioned  house  into  and  upon  divers  parts  of 
the  plaintifTs  house,  and  upon  and  through  divers  skylights,  <kc., 
breaking  the  glass  and  damaging  goods,  &c.*  *  And  the  defend- 
ants further  contriving,  &;c.,  by  their  agents  and  workmen  in  that 
behalf,  behaved  and  conducted  themselves  so  carelessly,  negli- 
gently and  improperly  in  and  about  digging  and  clearing  the 
ground  for  the  foundation  of  the  said  house  so  built  on  the  site  of 
their  first-mentioned  house  as  aforesaid,  and  in  and  about  under- 
pinning the  party- wall  between  that  house  and  the  house  of  the 
plaintiff*,  and  in  and  about  removing  a  certain  part  of  the  said 
party-wall,  and  in  shoring  up  the  said  party-wall,  and  in  doing 
other  works  to  the  said  party-wall  and  connected  therewith,  that 
by  and  through  the  carelessness,  negligence  and  unskilfulness  of 
the  defendants  and  their  agents  and  workmen  in  the  premises  last 
aforesaid,  the  said  party-wall,  and  all  the  walls,  floors,  &c.  of  the 
plaintifTs  house  greatly  sunk,  cracked,  &c.  and  the  house  was 
damaged  and  lessened  in  value,  &c. 

The  defendants  pleaded,  first,  not  guilty;  secondly,  (as  to  so 
much  of  the  declaration  as  related  to  the  keeping  and  continuing 
of  the  hoarding  so  erected  and  placed  as  in  the  declaration  men- 
tioned, and  so  obstructing  the  footway  and  the  approach  to  the 
plaintifTs  house  for  the  space  of  time  in  the  declaration  mentioned,) 
that  from  time  whereof,  &c.  there  had  been  and  was,  and  from 
thence  hitherto  hath  been  and  still  is  in  tlie  city  of  London  a  cer- 
tain ancient  and  laudable  custom  there  used  and  approved  of,  that 
is  to  say,  that  if  any  person  or  persons,  body  corporate  or  politic, 
hath  or  have  at  any  one  time  or  times  during  the  time  aforesaid 
hud  occasion  to  erect  or  pull  down  any  building  or  buildings 
within  the  said  city,  near  to  any  public  way  within  the  said  city, 
and  hath  or  have  had  occasion  for  those  or  either  of  those  pur- 
poses to  erect,  place  and  continue  any  hoarding  in  such  manner 
as  thereby  to  obstruct  or  enclose  any  part  of  any  public  way  within 
the  city,  and  hath  or  have  applied  to  the  lord  mayor  of  the  said 
city  for  the  time  being  for  his  permission,  license  or  authority  to 
erect,  place  and  continue  such  hoarding  in  such  manner  and  for 
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such  purpose  or  purposes  as  aforesaid,  such  lord  mayor  for  the 
time  heing  of  such  city  hath  during  all  the  time  aforesaid  had  full 
and  free  power  and  authority  to  authorize,  license  and  permit,  and 
hath  lawfully  authorized,  licensed  and  permitted,  and  been  used 
and  accustomed  to  license,  authorize  and  permit  such  person  or 
persons,  body  corporate  or  politic,  to  erect,  place  or  continue  such 
hoarding  for  such  purpose  or  purposes  aforesaid,  and  of  such  di* 
roensions,  and  in  such  manner,  and  for  such  time  or  times  as  he 
hath  thought  reasonable  or  proper  for  such  purpose  or  purposes, 
and  the  person  or  persons,  body  corporate  or  politic,  so  applying 
and  having  obtained  such  permission,  license  or  authority  as  afore* 
said,  hath  and  have  during  all  the  time  aforesaid  lawfully  and  of 
right  erected,  placed  and  continued,  and  been  used  and  accustomed 
of  right  to  erect,  place  and  continue  for  such  purpose  or  purposes 
in  any  such  public  way,  so  as  to  enclose  or  obstruct  the  same, 
such  hoarding  in  such  manner  and  of  such  dimensions,  and  for 
such  time  or  times,  as  he  or  they  have  been  authorized,  licensed 
and  permitted  to  do  by  the  said  lord  mayor  for  the  time  being  of 
the  said  city  as  aforesaid,  except  so  far  as  such  custom,  power  or 
authority  hath  been  afiected  by  the  statute  57  Geo.  8,  c.  xzix. 
The  plea  then  proceeded  to  justify  the  placing  and  ccmtinuing  the 
hoarding  under  license  from  the  lord  mayor  and  from  the  surveyor 
of  pavements  under  the  act  referred  to.  To  this  plea  defendants, 
protesting  that  there  was  not  nor  is  such  custom  as  in  that  plea 
mentioned,  replied  de  injurii. 

At  the  trial  a  verdict  was  taken  for  the  plaintiff*,  by  consent, 
subject  to  the  award,  order,  arbitrament,  final  end,  and  determina- 
tion of  a  barrister,  who  was  by  the  order  of  nisi  prius  empowered 
to  direct "  that  a  nonsuit  should  be  entered,  or  that  a  verdict  should 
be  entered  for  the  plaintiffs  or  defendants,  as  he  should  think  pro- 
per, and  who  was,  at  the  request  of  either  party,  to  state  any 
point  of  law  upon  the  face  of  his  award  for  the  opinion  of  the 
court:  Held,  first,  that  the  charge  in  the  declaration  between 
*  and  **,  not  being  of  mere  omission,  but  of  positive  carelessness, 
inducing  injury  to  the  plaintiff,  constituted  a  good  cause  of  action ; 
secondly,  the  issue  on  the  second  plea  being  found  for  the  defend- 
ants: Held  (on  motion  for  judgment  non  obstante  veredicto),  that 
there  was  nothing  unreasonable  in  the  custom  therein  alleged,  and 
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that  the  plea  was  sufficieotly  proved  by  the  prodoctioD  of  the 
license  from  the  lord  mayofi  for  the  erectioD  before  the  defendant's 
premises  of  ^  a  koardf  containing  in  front  sixty-four  feet,  projecting 
from  the  same  four  feet,  and  to  continue  four  weeks,*'  and  a  license 
from  the  surveyor  of  the  pavements  **to  erect  and  continue/our 
hoards  in  manner  and  for  the  time  above  mentioned."  Thirdly, 
that  it  was  not  incumbent  on  the  arbitrator  to  decide  finally  as  to 
the  amount  of  damages  to  be  recovered,  and  to  direct  how  the 
judgment  should  be  entered  up;  but  that,  having  by  his  award 
disposed  of  all  the  issues  joined  on  the  record,  and  assessed  dam- 
ages separately  in  respect  of  each  subject-matter  of  complaint 
stated  in  the  declaration,  and  having  referred  to  the  court,  at  the 
request  of  the  defendants,  the  question  as  to  the  right  of  the  plain- 
tiff to  recover  damages  in  respect  of  some  of  the  grievances  stated 
in  the  declaration,  and  at  the  request  of  the  plaintiff,  as  to  the 
Talidity  of  the  second  plea  and  the  custom  therein  set  out,  and 
also  as  to  the  plaintiff's  right  to  judgment  non  obstante  veredicto 
on  the  second  plea,  should  the  issue  be  found  for  the  defendants, 
he  had  properly  discharged  his  duty,  and  that  he  was  not  bound 
definitively  to  determine  as  to  the  validity  or  invalidity  of  the  cus- 
tom. Fourthly,  the  arbitrator  having  as  to  the  party-wall  found 
^Uhat  the  carelessness,  negligence  and  unskilfulness  of  the  defoad- 
ants  and  their  agents  in  and  about  the  underpinning  of  the  party- 
wall,  consisted  of  their  underpinning  the  party-wall  partially,  and 
not  underpinning  the  whole  of  the  said  wall,  whereby  the  plaintiff's 
house  sunk  and  sustained  damage,  and  that  the  plaintiff's  house 
was  and  is  an  ancient  house,  and  had  been  and  was  entitled  to  be 
supported  at  the  east  end  thereof  by  the  said  party-wall:'*  Held, 
that  the  defendants  had  no  right  to  underpin  the  party- wall  either 
partially  or  wholly,  unless  that  could  be  done  without  injury  to 
the  plaintiff's  house,  and  that  whether  the  plaintiff  had  a  several 
interest  in  that  half  of  the  wall  which  was  next  to  his  house,  or 
whether  he  and  the  defendants  were  tenants  in  common  of  the 
whole,  an  action  on  the  case  was  maintainable  against  the  latter 
in  respect  of  the  injury  resulting  from  their  mode  of  dealing  with 
it :  And  held,  that  as  the  second  plea  was  pleaded  generally  as  to 
i\te  keeping  and  continuing  the  hoarding  erected  as  in  the  declara- 
tion mentioned,  the  plaintiff  was  not  entitled  to  damages  in  respect 
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oT  die  maintenanoe  of  tbmt  boarding,  nor  to  recover  in  respect  of 
damages  soatained  by  reason  of  tbe  delay  in  pulling  down  and 
rebuilding  the  defendants*  premises^  otherwise  than  by  keeping 
and  continuing  of  the  hoarding.  Bradhee  ▼.  JMayoTi  4*^.9  <f 
LoiuUmj  6  Scott,  N.  R«  79. 
2.  {PrimUge$  of  iaekU'kousrparterB.)  In  an  action  upon  the  case 
brought  to  assert  a  right  claimed  by  the  tackle-house  porters  of 
the  city  of  London  to  the  landing  and  porterage  of  certain  goods 
imported  into  the  port  of  London,  the  declaration  alleged,  ^that 
from  the  time  whereof  the  memory  of  man  was  not  to  the  contrary, 
the  mayor  and  commonalty  and  citizens  of  the  city  of  London  had 
had,  and  had  been  used  and  accustomed  to  have,  and  ought  of 
right  to  have  had,  and  still  of  right  ought  to  have,  by  themselves 
and  the  persons  by  them  in  that  behalf  deputed,  appointed  and 
penmtted,  the  work  and  labour  of  unshipping,  landing,  carrying 
and  loading,  exeepi  Utke  houses  of  aUemSy  of  all  goods,  wares 
and  merchandise,  imported  into  the  port  of  London,  and  noi  eon- 
signed  to  dliems  or  an  aUeny  for  reasonable  reward  in  that 
behaU:'' 

In  otiot  to  sustain  this  allegation,  the  plaintiff  produced  in  evi- 
dence several  acts  or  ordinances  of  common  council  i<^;ulating 
and  dnfining  the  jrights  and  duties  of  the  tackle>house  pOTters, 
the  ticket  portersj^nd  the  porters  to  the  packers  (or  alien  porters), 
respectively,  amongst  others,  an  act  of  the  6th  of  Blardi,  1607, 
which,  reciting  *^that  the  freemen  tackle-house  porters  and  street 
porters  had  vehemently  complained  against  the  porters  under  the 
packer  of  the  said  city,  for  that  they  of  late  time  had,  contrary  to 
usage,  intruded  into  the  labour  and  business  of  packing,  shif^ng 
and  unshipping,  lading  and  taking  up,  as  well  of  the  goods  of 
English  merchants  as  of  strangers,  where  they  had  been  aocus* 
tomed  to  deal  only  in  the  labour  of  packing,  shipping  and  unship* 
ping,  lading  and  taking  up  of  the  goods  and  wurckandises  of 
merekam  sirangers^  enacts/^ that  the  porters  to  the  packer  of 
goods  of  merchant  strangers  in  the  said  city  shall  not  in  anywise 
intermeddle  or  deal  with  the  shipping,  unshipping,  d^c,  of  any 
jQoanner  of  goods,  wares  or  merchandises,  of  any  merchant  or 
merchants,  or  of  any  other  person  or  persons  whatsoever  English 
bom,  that  is  or  shall  be  free  of  the  said  city  or  not  free,  but  shall 
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ooQtent  themseWes  with  the  labour  of  packing,  shinnng,  unship- 
ping,  d^c,  of  ike  good$^  wareSf  merckamdites  rf  merchant  tiran' 
gere  otdyJ*  He  also  prodooed  an  inspeximus  charter  of  Charles 
the  First*  by  which  were  granted  or  confirmed  to  the  mayor, 
aldermen,  and  oommcHialty  of  the  city  of  London,  amongst  other 
things,  ^*the  offices  and  occupations  of  the  carriage  and  portage 
ofeM  wooUy  4*^.,  amd  all  other  wterehandUee  whatsoerer,  as 
well  qfdem%eH$^  whose  fiufaers  are,  were,  or  should  be  bom  out 
of  the  limits  of  our  allegiance,  which^shall  be  carried  into  London 
from  the  river  of  Thames  to  the  houee  ef  such  oZteii,  and  from 
thence  to  the  same  river;"  and  it  was  amongst  other  things  order* 
ed,  *^  that  no  other  carrier  or  porter,  or  any  person  whatsoever, 
ahall  intrude  or  interfere  in  carrying  or  lading  any  such  goods  or 
merchandise  from  any  wharf  or  shore  within  the  limits  aforesaid 
lo  any  ship  or  vessel,  or  to  unlade  any  goods  or  merchandises 
from  any  ship  or  vessel  upon  any  wharf,  shore,  or  land,  within 
the  limits  aforesaid,  without  the  special  appointment  or  license  of 
the  said  mayor.  Ate;  and  that  the  carriers  or  porters  appointed 
by  the  mayor,  ^.,  may  take  and  receive  from  the  like  merchants, 
as  well  aliens  bom  in  parts  beyond  the  seas,  as  of  the  like  deni- 
lens  bora  within  the  dominions,  dM%,  whose  fathers  were  aliens 
bom  without  the  limits  of  our  allegiance,  for  the  carriage  and 
portage  of  the  like  goods,  such  sums  of  money  as  are  mentioned 
in  a  schedule  annexed  to  these  presents.'*  It  was  also  proved, 
that,  as  far  back  as  living  meniory  extended,  wherever  goods  be> 
longing  to  an  alien  had  been  imported  into  the  port  of  London, 
consigned  to  an  English  merchant,  the  tackle-house  porters  had 
taken  them;  but  that  if  the  alien  porters  came  and  disputed  their 
right,  and  upon  inquiry,  it  turned  out  that  the  goods  were  the 
goods  of  an  aUen^  then  the  alien  porters  took  them:  Held,  that 
this  evidence  did  not  sustain  the  declaration,  inasmuch  as  it  showed 
that  the  rights  granted  or  confirmed  to  the  city  by  the  charter  of 
Charles  the  First  were  not  confined  to  goods  landed  and  sent  to 
the  houses  ofalitns^  but  extended  to  aU  goods  of  aliens  imported 
into  the  port  of  London^  as  to  which  the  rights  of  unshipping  and 
porterage  formerly  existing  in  the  appointees  of  the  corporation 
were  abolished  by  3  &  4  Will.  4,  c.  66,  and  the  agreement  made 
in  pursuance  of  that  statute.  Collyer  v.  Stennett^  5  Scott's  N. 
R.  84. 


Digitized  by  CjOOQIC 


DIGEST    OF   XNOLI8H    CASES — COMMON    LAW.    141 


MANSLAUGHTER.  {Conviction for  asMuU,  under  1  Viet.  c.  85, 
s.  11.)  On  an  indictment  for  manslaughter,  the  defendant  cannot 
be  convicted  of  any  assault  which  did  not  conduce  to  the  death, 
though  the  death  itself  was  not  manslaughter.  Reg.  v.  Crumptonf 
I  Carr.  i&  M.  697. 

MORTGAGOR  AND  MORTGAGEE.  By  indenture  of  mortgage 
between  A.  and  B.,  A.  released  lands  to  B.  in  fee,  habendum  to 
B.  in  fee,  upon  and  for  the  trusts,  ends,  intents  and  purposes  there- 
inafter  expressed;  and  by  the  same  indenture,  A.  demised  other 
hmds  to  B.,  habendum  for  ninety-nine  years,  upon  and  for  the 
trusts,  &c.,  thereinafter  expressed :  provided,  that  if  A.  should  pay 
B.  550/.  with  interest,  on  the  5th  of  October  then  next,  the  inden- 
ture should  be  void;  but  if  A.  should  not  then  pay,  it  should  be 
lawful  for  B.,  afler  giving  one  month's  notice  as  therein  mentioned, 
to  enter  into  possession  of  all  the  lands,  and,  whether  in  or  out  of 
possession,  to  make  leases  thereof,  and  also  to  sell  them :  and  it 
was  declared  that  B.  should  stand  possessed  of  the  rents  and  profits 
of  those  hereditaments,  and  the  proceeds  of  the  sale  in  trust,  a(\er 
deducting  expenses,  to  retain  the  550/.  and  interest,  and  afterwards 
in  trust  for  A. :  and  B.  covenanted  not  to  sell  or  lease  till  he  should 
have  given  A.  a  month^s  notice  in  writing,  demanding  the  principal 
and  interest  due  at  the  end  of  that  time,  and  A.  should  have  made 
default  in  payment  at  that  time;  and  that  B.  should,  at  i^ny  time 
before  such  sale,  cm  payment  by  A.  of  the  550/.  interest  and  ex- 
penses,  reconvey  and  renssxgn  to  A.,  A.  covenanted  to  pay  prin- 
cipal and  interest.  It  was  also  provided  and  declared,  that  the 
freehold  ^lnds  should  be  considered  the  fund  primarily  liable  for 
the  payment  of  principal  and  interest,  without  prejudice  to  B.'s 
right  to  resort  to  the  leasehold  lands.  A.  having  remained  in 
posoiession  until  af\er  the  5th  of  October,  held  that  ejectment,  both 
for  the  freeliold  and  leasehold  lands,  might  be  maintained  against 
him  by  B.,  without  notice.  (Shep.  Touch.  272;  Cro.  Jac.  172, 
659;  8  M.  &  W.  559.)    Doe  d.  Pursley  v.  Day,  2  Q.  B.  147. 

2.  Declaration  in  covenant  stated,  that  by  an  indenture  of  assign- 
ment of  certain  leasehold  premises,  between  the  plaintiflT,  the 
defendant's  testator,  and  W.,  the  testator,  for  himself,  his  execu- 
tors, drc,  covenanted  with  the  plaintiff  to  pay  to  W.  the  sum  of 
1200/..  I  lid  interest.    By  the  indenture  as  set  out  in  the  plea  on 
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oyer,  h  appeared  that  the  plaintiff  bad  mortgaged  the  premises  to 
W.,  with  a  proviso  that  if  the  plaintiff,  his  executors,  ^cc,  dx 
wumiha  after  dewuind  in  writing,  should  pay  the  1200Z.  to  W.,  W. 
would  reconvey :  that  the  assignment  by  the  plaintiff  to  the  testa* 
tor  was  subject  to  the  above  indenture  of  mortgage  to  W.,  and  to 
the  payment  to  him  of  the  said  sum  of  1200 J.  There  was  then  a 
general  covenant  for  payment  by  the  testator  to  W.  of  the  said 
sum  of  1200/.  The  plea  then  alleged,  that  no  demand  in  writing 
of  payment  of  the  sum  of  1200/.  w^s  made  upon  the  plaintiff: 

Held,  oo  demurrer  to  the  plea,  that  the  declaration  was  bad, 
since,  as  no  demand  of  payment  had  been  made  by  W.  on  the 
plaintiff  pursuant  to  the  proviso,  the  money  was  not  due,  and  the 
defendant  was  not  liable  on  his  covenant.  TroU  v.  Smithy  10  M. 
^  W.  458. 

NEGLIGENCE.  {In  driving,  when  actionable.)  The  general 
rule  of  law  respecting  negligence  is,  that  although  there  may  have 
been  negligence  on  the  part  of  the  plaintiff,  yet  unless  he  might 
by  the  exercise  of  ordinary  care  have  avoided  the  consequences  of 
the  defendant's  negligence,  he  is  entitled  to  recover.  Therefore, 
where  the  defendant  negligently  drove  his  horses  and  wagon 
against  and  killed  an  ass,  which  had  been  left  in  the  highway 
fettered  in  the  fbre«feet,  and  thus  unable  to  get  out  of  the  way  of 
the  defendant's  wagon^  which  was  going  at  a  smartish  pace  along 
the  road,  it  was  held,  that  the  jury  were  properly  directed,  that 
although  it  was  an  illegal  act  on  the  part  of  the  plaintiff  so  to  put 
the  animal  on  the  highway,  the  plaintiff  was  entitled  to  recover. 
Davits  V.  Mann,  10  M.  &  W.  546. 

NUISANCE.  {Case  against  proprietor  of  drains  for^Pleading.) 
In  case  for  a  nuisance,  occasioned  by  drains  on  the  premises  be- 
longing to  the  defendant,  and  adjoining  the  premises  of  the  plain- 
tiff, the  declaration  alleged  that  the  defendant  was  the  owner  and 
proprietor  of  the  drains,  and  that  he  ought  to  have  kept  them 
cleansed,  and  have  prevented  the  accumulation  of  filth  from  run- 
ning into  the  dwelling-house  of  the  plaintiff,  but  neglected  to  do  so, 
whereby,  dec. :  Held,  afler  pleading  over,  that  the  declaration  was 
bad,  as  it  did  not  show  that  the  defendant  was  the  occupier  of  the 
drains,  and  the  nuisance  was  not  shown  to  be  of  a  permanent  or 
continuing  character.  (Cro.  Jac.  555;  4  T.  R.  318;  6  B.  d£  Cr. 
837.)    Russell  v.  SKenton,  2  G.  d£  D.  573. 
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PARTICULARS  OF  DEMAND.  Declaration  in  assumpsit  con* 
tained  three  counts;  the  first,  on  a  promissory  note  for  50/.;  the 
second,  on  another  note  to  the  like  amount;  and  the  third  for  lOOl* 
on  an  account  stated.  The  particulars  of  demand  were  as  follows : 
**Thi8  action  is  brought  to  recover  the  sum  of  50Z.|  being  the 
amount  of  the  promissory  note"  in  the  first  count  of  the  declaration 
moitioned,  and  also  the  further  sum  of  501.,  the  amount  of  the 
pronussory  note  in  the  second  count  mentioned.  Above  are  the 
particulars  of  the  plaintiff's  demand,  for  the  recovery  whereof  he 
will  iivail  himself  of  the  whole  or  any  part  of  the  declaration.'* 
No  evidence  of  the  promissory  notes  was  given  at  the  trial,  but  a 
conversation  with  the  defendant  was  proved,  in  which  he  aeknow- 
le^jed  he  owed  the  plaintiff  lOOZ. :  Held,  that  the  particulars  wero^ 
insnfiicient  to  enable  the  plaintiff  to  recover,  and  that,  in  order  to 
do  so,  he  was  bound  to  prove  an  admission  or  an  account  stated 
with  reference  to  the  promissory  notes.  Roberts  v.  ElmDorth^  10 
IL  &  W.  669;  2  D.  P.  C.  (N.  S.)  456. 

3.  The  first  count  of  a  declaration  in  assumpsit  alleged,  that  the 
plaintiff  was  employed  by  tlie  defendants  as  a  carman,  at  wages 
afler  the  rate  of  160/.  a  year,  and  claimed  damages  for  his  dis- 
charge without  just  cause  during  the  year;  there  was  also  a  count 
fcr  work  and  labour.  The  particulars  of  demand  stated,  that  the 
plaintiff,  besides  seeking  to  recover  damages  under  the  special 
count,  also  sought  to  recover  under  the  indebitatus  count;  87/., 
the  balance  of  account  for  a  quarter's  work  done  by  him  for 
the  d^ndants,  commencing  on  the  30th  June,  and  ending  on  the 
60th  September,  1842,  afler  giving  credit  for  8/.  paid  on  account 
thereof.  It  appeared  in  evidence  that  the  plaintiff  was  discharged 
on  the  30th  July,  1842,  for  misconduct,  which  the  jury  found  to 
be  a  suffici^Dit  cause  for  his  dismissal;  that  he  worked  out  that 
day,  and  that  on  the  next  morning  the  defendant  senffbr  him,  and 
he  remained  working  there  that  day  also,  and  then  lefL  The  jury 
found  that  the  value  of  those  two  days'  work  was  40«.,  but  that 
he  was  entitled  to  a  month's  wages,  and  he  accordingly  had  a 
▼enfict  for  10/.  6«.  8i2.,  allowing  for  the  8/.,  which  had  been  paid 
in  jklvance:  Held,  that  the  plaintiff  was  not  precluded  by  his  par- 
ticulars from  recovering  this  sum.  Hureum  v.  Siericker^  10  M. 
dc  W.  553;  2  D.  P.  C.  (N.  S.)  524. 
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PARTNERSHIP.  A.»  B.,  and  C.  Terbally  agreed  that  tbey  should 
hring  out  and  be  jomtly  interested  in  a  periodical  puUioatkm*  A* 
was  to  be  the  puUisher,  and  to  make  and  receive  general  pay* 
mentSy  B.  to  be  the  editor,  and  C.  the  printer;  and  after  payment 
of  all  expenses,  diey  were  to  share  the  profits  of  the  work  equally. 
C.  was  to  furnish  the  paper,  and  charge  it  to  the  account  at  cost 
prices.  No  profits  were  ever  made,  nor  any  accounts  settled. 
Hie  plaintifi*  furnished  paper  to  C,  for  the  purpose  of  being  used 
by  him  in  printing  the  periodical:  Held,  that  A.  and  B.  were  not 
jointly  liable  with  C.  for  the  price  of  it.  Wihom  t.  Whiiekead, 
10  M.  &  W.  508. 

PATENT.  {NoHee  of  objteHcm  to,  when  m^fciaUlf  ^feeifU.) 
To  a  declaration  for  the  infringement  of  a  patent,  the  defendant 
pleaded,  that  the  nature  of  the  invention  and  the  manner  in  which 
it  was  performed  were  not  particularly  described  in  the  specifica- 
tion; and  also,  that  the  inventkm  was  not  new:  and  the  objections 
delivered  with  the  pleas  under  5^6  Will.  4,  c  88,  s.  5,  stated, 
first,  that  the  speci^eation  did  not  sufficiently  describe  the  nature 
of  the  invention  and  the  manner  in  which  it  was  to  be  performed; 
and  secondly,  that  the  invention  was  not  new,  and  had  been 
wholly  or  in  part  used  and  made  public  before  the  obtaining  of  the 
letters  patent:  Eteld,  that  the  first  of  these  objections  was  suffi* 
dent,  but  that  the  second  was  bad,  and  ought  to  have  pointed  out 
what  portions  of  the  alleged  invention  were  previouriy  in  use.  (4 
Bing.  N.  G.  127;  6  Scott,  687;  8  M.  &  W.  823.)  HeaOi  v.  Vn^ 
urn,  10  M.  ^  W.  684;  2  D.  P.  C.  (N.  S.)  482. 

PERJURY.  {IndidmefO-^Eoidenee.)  On  the  trial  of  an  indict- 
ment  for  perjury  alleged  to  have  been  committed  before  magis- 
trates on  the  hearing  of  an  information  for  an  ofilence  punishable 
by  summary  conviction,  the  conviction  is  not  receivable  in  evidence, 
because  it  is  Irrelevant 

It  js  not  sufficient  to  allege  in  such  indictment  that  before  A. 
and  B.,  two  of  the  justices,  dec,  C.  came  and  ^'ezhibtled  a  certain 
information  uppn  oath,**  for  it  does  not  sufficiently  appear  thereby 
that  C.  was  sworn  before  A.  and  B. 

An  averment  in  an  indictment  for  perjury  that  *^it  became  and 
was  material  to  ascertain  the  truth  of  the  matter  hereinafter  alleged 
to  have  been  sworn  to  and  stated  by  the  said  I.  O.  upon  his  oath," 
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18  not  a  good  averment  of  materiality.    Reg.  v.  Goodfelhwf  1 
Carr.  &  M.  569. 

2.  Upon  an  indictment  for  perjury  in  an  affidavit  in  which  the  de- 
fendant  swore  that  he  had  paid  all  the  debts  proved  under  his 
bankroptcy,  one  of  the  assignments  of  perjury  was  that  he  had 
not  paid  all  the  debts  proved  under  his  bankruptcy ;  and  another 
that  certain  creditors  (naming  them)  were  not  paid  in  full:  Held» 
that  in  order  to  sustain  this  indictment  the  nonpayment  of  each 
of  the  debts  must  be  proved  by  two  witnesses.  Reg.  v.  Parker, 
1  Carr.  ^  M.  689. 

8»  {ImdietwietU — Materiality.)  In  an  indictment  for  peijury  before 
commissioners  of  tazes^  on  an  appeal  of  H.  against  a  surcharge 
for  a  greyhound  used  by  H.  on  the  24th  of  Novemberi  it  was 
-averred  to  be  a  material  *  question  whether  a  reoeipt'for  the  price 
of  the  greyhound  was  given  to  the  defendant  before  the  12th  of 
September.  When  before  the  tommissioners  the  defendant  swore 
he  bought  the  greyhound  of  H.  on  the  6th  of  September,  and  had 
a  receipt  for  the  price  before  the  12th.  fl^  objection  that  the  ao/e 
of  the  dog  was  the  only  material  fact,  that  the  receipt  was  an  im> 
material  fact,  and  the  12th  of  September  therefore  an  immaterial 
day:  Held,  that  the  receipt  was  also  material,  and  that  it  was 
properly  laid  to  be  a  material  question  whether  it  was  given  on 
the  12tb  of  September. 

Every  qoestion  on  cross-examination  of  a  witness  which  goes 
to  his  credit,  is  material.    Reg.  v.  OofHoft,  1  Carr.  ^  M.  665. 

PLEADING.  {RepHcation  of  never  indebted  to  plea  of  aef-qf.) 
Under  a -replication  that  the  plaintiff  *' never  was  indebted  in  man- 
ner and  form**  as  allied  in  a  plea  of  set-off,  evidence  of  payment 
is  inadmissible.    Stockhridge  v.  Susmmm,  2  6.  &  D.  591. 

2.  (Demmrrer — Delivery  ofpapere,  books — Repheation  de  ii^urUL} 
On  the  argument  of  a  demurrer  to  a  re^ication  the  plaintiff  may 
avail  himself  of  any  defect  in  the  plea  that  would  be  open  to  him 
on  general  demurrer,  where  he  has  given  notice  generally  that  he 
means  to  insist  that  *Uhe  plea  is  bad  in  substance  and  idSbrds  no 
answer  to  die  action.*'  Semble,  that  it  is  enough  to  deliver  such 
notice  to  the  judges,  and  that  in  strictness  the  party  is  not  bound 
to  deliver  it  to  his  adversary. 

.  To  assumpsit  on  certain  bills  of  exchange  alleged  in  the  decla* 
TOL.  u.  13 
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ration  to  have  beea  drawn  by  the  plaintiffs  and  directed  to  the 
defendant  under  the  name  and  style  and  title  of  the  Talacre  Coal 
and  Iron  Company»  and  accepted  by  the  defendant  by  one  W.  W. ; 
the  defendant  pleaded  that  certain  persons  agreed  to  ibrm  them- 
selves into  a  company,  to  act  as  a  corporate  body,  having  shares 
transferable  without  restriction,  not  being  sanctioned  by  any  char- 
ter or  act  of  parliament,  and  that  the  persons  so  associated  did  act 
as  a  corporate  body,  and  did  pretend  to  transfer  shares,  and  that 
the  project  was  an  attempt  tending  to,  the  common  grievance,  pre* 
judice,  and  inconvenience  of  great  numbers  of  the  sulijects  .of  her 
majesty  in  their  trades  and  other  lawful  pursuits.  The  plea  tbea 
went  on  to  allege  that  certain  bills  of  exchange  accepted  by  the 
company  came  by  endorsement  to  the  hands  of  the  plaintiA;  that 
it  was  afterwards  agreed  between  the  company  and  the  pkintiA 
that  the  bills  (which  were  then  due)  should  be  renewed,  whereupon 
the  company  (the  defendant  then  being  a  member  thereof  end 
shareholder  therein)  accepted  the  bills  declared  on  and  delivered 
them  to  the  plaintiffs  in  lieu  of  and  in  satisfaction  for  the  first 
mentioned  bills,  and  upon  no  other  account  and  for  no  other  con* 
sideration  whatsoever;  and  that  the  plaintiffs- before  and  at  the 
time  of  their  becoming  endorsees  and  holders  of  the  bills,  and  of 
the  making  of  the  agreement  with  thein  thereinbefore  mentioned, 
and  of  the  acceptance  of  the  bills,  and  before  they  ever  gave  any 
value  or  consideration  for  the  bills,  had  notice  and  knowledge  of 
the  premises  and  matters  in  the  plea  mentbned.  Verification: 
Held,  on  special  demurrer,  that  the  plea  amounted  only  to  matter ' 
of  excuse  for  the  nonpayment  of  the  bills,  and  therefore  the  whole 
.might  be  put  in  issue  by  the  general  replication  de  injurii.  (1 
M.  &  W.  65;  7  M.  dc  W.  870.)  8cM  v.  Ckappelaw,  54Skx>tt, 
N.  R.  148- 
9.  (TVasfTSf,  when  Uh>  lafge.)  Assumpsit  by  the  endorsee  against 
the  acceptor  of  a  bill  of  exchange.  Plea,  that  being  indebted  to 
J.  M.,  he  the  defendant  sccepted  the  bill  and  delivered  it  to  the 
drawer  for  a  special  purpose,  viz.  that  it  might  be  discounted  by 
him,  and  the  proceeds  paid  to  J.  M.  in  satisfaction  of  the  debt:  the  , 
plea  then  averred  that  the  drawer  held  the  bill  for  such  special 
purpose,  and  for  the  sole  use  and  benefit  of  the  defendant.  RepH- 
cation,  that  the  drawer  did  not  hold  the  bill  for  the  said  special 
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poqMse,  and  for  the  sole  use  and  benefit  of  the  defendant:  Held, 
that  the  traverse  was  not  too  large>  as  it  did  not  compel  the  de- 
fendant to  prove  more  than  he  would  otherwise  be  bound  to  prove 
in  support  of  his  plea.  Edem  v.  TmiU,  10  M.  &  W.  635;  2  D. 
P.  a  (N.  S.)  459. 

4*  (Argumeniative  irafoerse.)  Assumpmt  on  a  promise  by  the  de» 
feodants  to  pay  250Z.  on  the  plaintiff  delivering  up  certain  goods, 
to  wit,  2000  hats,  on  which  he  had  a  lien,  and  the  declaration 
alleged  that  the  plaintiff  was  ready  and  willing,  and  tendered  and 
oflered  lo  deliver  up  the  hats,  and  to  abandon  his  lien,  but  that 
the  defendants  refused  to  accept  them.  Plea,  that  the  tender  was 
of  two  closed  casks,  which  the  plaintiff  represented  contained  the 
'  said  hats,  which  was  the  readiness  and  willingness  in  the  declara- 
tion mentioned;  but  that  the  defendants  did  not  then,  or  at  any 
other  time,  know,  nor  could  they  ascertain,  the  contents  of  the 
said  casks,  or  whether  the  same  contained  the  said  hats,  nor  had 
they  any  opportunity  of  inspecting  the  contents  of  the  said  casks; 
and  although  the  plaintiff  was  requested  by  them  to  open  the  casks 
and  allow  them  to  examine  the  contents  thereof,  and  although  the 
plaintffi*  had  notice  that  they  were  willmg  to  accept  the  hats  and 
to  pay  the  money,  yet  the  plaintiff  reAised  to  permit  the  casks  to 
be  opened  or  to  allow  them  any  inspection  of  the  contents  thereof; 
Held,  on  special  demurrer,  that  the  plea  was  bad,  as  being  an 
argumentative  denial  of  the  tender.  Isherwood  v.  WkUwun'tp  10 
M.  &  W.  757;  2  D.  P.  C.  (N.  8.)  548. 

5.  {Replicaium  to  plea  of  ut^qf^Demurrery  ^^^  ofiU  being  too 
large,)  To  a  plea  of  set-off,  the  plaintiff  replied,  that  except  as 
to  07L  12s.  Ad.^  parcel  d»:.,  he  was  not  at  the  ccmimencement 
of  the  suit,  and  at  the  time  of  plea  pleaded,  indebted  qknIo  et 
formft,  and  as  to  07Z«  12s;  Ad.^  jOLfoeX^Jui.^  that  before  the  plead- 
ing of  the  replication,  the  plaintiff  had'fiid  that  sum  into  court  in 
a  cross  action  brought  against  him  by  the  defendant,  which  sum 
the  defendant  took  out  of  couH  in  full  satisfection  &c«,  and  entered 
a  nol.  pros,  to  the  rest  of  the  declaraticm ;  concluding  with  a  veri- 
fication :  Held,  on  special  demurrer,  that  the  replication  was  bad. 
Semble^  that  where  there  is  a  demurrer  to  two  counts,  or  two 
pleas,  one  of  which  is  bad  and  the  other  good,  the  court  ought  to 
give  judgment  on  the  whole  record,  according  to  the  truth,  and 


Digitized  by  CjOOQIC 


148  JUKISPKUDSNCS, 

not  to  overrule  the  demurrer  as  being  too  large.    Brucoe  v.  JSK, 
10  M.  dc  W.  735;  2  D.  P.  C.  (N.  S.)  656. 

6.  (Repugnancff  <m  record^  when  error.)  Assumpsit  on  an  agtee* 
ment  to  build  a  bouse  according  to  certain  drawings,  plans  and 
specifications,  and  to  the  satisfaction  of  the  plaintiff,  &c.  The 
defendant  pleaded,  1st,  non-assumpsit;  2d,  that  he  did  the  works 
to  the  satisiaction  of  the  plaintiff;  8d,  that  before  the  breach  the 
contract  was  rescinded;  4th,  leave  and  license;  and  also  other 
pleas  alleging  deviations  irom  the  eontract  by  agreement  with  and 
command  of  the  plaintiff.  Issues  having  been  joined  and  taken 
on  those  pleas,  the  cause  was  at  the  assizes  referred  to  an  arbi- 
trator, who  awarded  a  general  verdict  to  be  entered  for  the  deM^ 
ant  The  verdict  and  judgment  thereon  having  been  entered 
accordingly:  Held,  that  the  record  was  not  repognaot,  so  as  to 
afford  ground  of  error.     Cooper  v.  Langdon^  10  M.  dc  W.  785. 

7.  {Etidenee  adwdsnble  under  piea  of  pojfmeni  into  court.),  In 
assumpsit  by  drawer  against  acceptor  of  two  bills  of  exchange  fer 
20Z.  each,  the  defendant  pleaded  payment  into  court  of  201.  and 
no  damages  ultrft;  the  plaintiff  replied  damages  ultrft,  on  which 
issue  was  joined:  Held,  that  the  plea  was  bad:  but  that  inasmuch 
as  the  plaintiff  had  joined  issue  on  it,  evidence  was  admissible 
upon  that  issue,  that  the  second  bill  had  been  given  as  a  renewal 
of  the  first,  and  that  the  first  had  been  paid  by  a  third  party,  for 
whose  accommodation  it  was  accepted.  (3  Biag.  N.  C.  884.) 
Harris  v.  Bu^ll,  2  D.  P.  C.  (N.  S.)  515. 

8.  (Plea  of  release  pleaded  puis  darrein  conHnuance^  how  proped — 
Replication  of  non  est  factum.)    In  an  action  for  goods  sold,  a 

•  witness  for  the  plaintiff  having  been  objected  to  as  being  a  co^xm- 
tractor  with  the  defendants,  the  plaintiffs  executed  a  release  to  him, 
whereupon  the  defendants  pleaded  the  release  puis  darrein  con- 
tinuance.  The  witness  subsequently  cancelled  the  release  by 
tearing  off  the  seal;  the  plaintifis  then  replied  non  est  factum,  to 
which  the  defendants  rejoined,  '^that  the  said  deed  is  the  deed  of 
the  plaintiff."  SemhUy  that  this  issue  was  proved  by  the  produc- 
tion of  the  cancelled  deed.  Todd  v.  Emly^  2  D.  P.  C.  (N.  S.) 
570. 

9.  {Plea  of  payment — New  assignment.)  Debt  for  10/.  IBs.  6cf., 
interest  due  on  a  promissory  note.    Pleas,  as  to  all  except  71.  ds. 
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payment;  as  to  that  sum  payment  into  court.  The  particulars  of 
demand  claimed  19/.  IBs,  6d.  At  the  trial  it  was  proved  that  the 
whole  sum  which  had  accrued  due  for  interest  on  the  note  since 
it  became  payable  was  75/.;  the  defendant  proved  payment  of 
62/.;  the  jury,  deducting  the  7/.  9^.  paid  into  court  from  the  resi- 
due, 13/.,  gave  a  verdict  for  the  plaintiff  for  5/.  11«. :  Held,  that 
the  verdict  was  right,  and  that  the  plaintiff  was  not  bound  to  new 
assign  that  he  brought  the  action  for  a  sum  beyond  that  already 
paid.  (5  Bing.  N.  C.  553.)  Kenningkam  v.  Alison,  2  D.  P,  C. 
(N.  S.)  658. 

PRACTICE  IN  CRIMINAL  CASES.  (Diachargingjury,)  The 
jury  in  a  criminal  case  cannot  be  discharged  af\er  they  have  been 
sworn,  on  its  being  discovered  that  a  relative  of  the  prisoner  is 
upon  the  jury.     Reg.  v.  Wardhy  1  Carr.  &  M.  647. 

RELEASE.  (Of  bygone  rent.)  In  replevin,  the  defendant  made 
cognizance  for  half  a  year's  rent  due  at  Michaelmas,  1641,  for  a 
iarm  held  by  the  plaintiff  under  J.  H.  at  a  rent  of  86/.,  payable 
half-yearly  at  Lady<day  and  Michaelmas;  the  plaintiff  pleaded  in 
bar,  that  by  an  indenture  made  between  J.  H.  and  the  plaintiff, 
purporting  to  be  made  on  the  1st  of  February,  1841,  but  which 
was  in  fact  made  a(\cr  Michaelmas,  1841,  and  af\er  the  rent  be- 
came due,  J.  H.  released  the  plaintifi*  from  the  rent.  The  repli- 
cation set  out  tlie  indenture,  which  bore  date  1st  February,  1841, 
and  was  a  lease  from  J.  H.  to  the  plaintiff  of  the  farm,  to  hold 
from  30th  July,  1840,  for  fourteen  years,  at  a  rent  of  86/.  payable 
half-yearly  at  Lady-day  and  Michaelmas,  the  first  payment  to  be 
made  at  Lady -day  next:  Held,  that  this  was  no  release  of  the 
rent  for  which  the  cognizance  was  made.  Cooper  v.  Robinson^ 
10  M.  &  W.  694. 

REPLEVIN.  {Cognizance  for  double  rent,  form  of,)  In  a  cogni- 
zancc  by  defendant  as  bailiff,  for  double  rent,  under  the  11  Geo. 
2,  c.  19, 8.  18,  the  terms  of  the  tenancy,  and  of  the  notice  to  quit, 
should  be  so  shown,  that  the  tenanted  power  to  determine  the  ten- 
ancy by  notice  to  his  landlord  for  that  purpose,  and  the  sufficiency, 
in  law,  of  the  notice  actually  given,  may  appear.  It  is  not  sufH* 
cient  (on  special  demurrer)  to  allege  that  the  tenant,  "  having 
power  to  determine  by  such  a  notice  as  hereinafter  mentioned," 

13* 
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gave  a  notice  to  quit  on  a  given  day  passed.    Humberstone  v. 
Dubois,  10  M.  &  W.  765;  2  D.  P.  C.  (N-  S.)  606. 

SHERIFF.  (Jvriidictim  of  the  courts  over.)  The  court  has  a 
jurisdiction  over  a  sheriff  in  respect  of  writs  executed  by  him, 
ahhough  his  office  has  since  been  abolished  by  the  act  of  parlia- 
ment.    Warner  v.  Powell,  2  D.  P.  C.  (N.  S.)  531. 

2.  {Action  for  false  return  of  nulla  bona — Evidence  to  prove  fraud 
in  prior  executions,  how  far  admissible.)  In  an  action  against 
a  sheriff  for  a  false  return  of  nulla  bona,  to  which  the  defence  is 
that  prior  writs  arc  in  the  hands  of  the  sheriff  to  an  amount  suffi- 
cient to  cover  the  whole  of  the  defendant's  goods,  the  plaintiff  may 
give  evidence  to  show  that  the  judgments  and  prior  executions 
were  fraudulent  and  void,  without  proving  that  the  sheriff  was  a 
party  to  or  had  notice  of  the  fraud ;  and  for  that  purpose  the 
conduct  of  the  debtor  with  respect  to  such  prior  executions  is 
admissible. 

Where  a  sheriff  has  seised  goods  under  a  writ  issued  upon  a 
judgment,  which  is  fraudulent  against  creditors  under  the  13  Eliz. 
c.  5,  and  such  goods  remain  in  his  hands,  he  is  bound  to  seise 
and  sell  them  under  a  subsequent  writ,  founded  upon  a  bonk  Me 
debt.  (5  B.  &  C.  660 ;  8  B.  &  C.  132 ;  1  Ves.  sen.  239 ;  Peake's 
N.  P.  C.  85.)    Imray  v.  Magnay,  2  D.  P.  C.  (N.  S.)  531. 

SLANDER.  {Pleadings — Proof  of  introductory  averments.)  Slan- 
der.— The  declaration,  after  reciting  that  A.  and  B.,  the  plaintiffs, 
wci'e  lawful  husband  and  wife,  and  that  B.  was  the  lawful  sister 
of  one  C,  alleged  that  the  defendant  spoke  of  and  concerning  the 
plaintiff  B.  and  her  intermarriage,  and  of  and  concerning  C,  the 
false,  &c.  words  following:  "It  has  been  ascertained  beyond  doubt 
that  C.  and  B.  are  not  only  not  brother  and  sister,  but  man  and 
wife :"  Held,  first,  that  the  plaintiffs  were  not  bound  to  prove  the 
introductory  averment  that  B.  was  the  lawful  sister  of  C. ;  secondly, 
that  the  declaration  was  not  bad  in  arrest  of  judgment.  Ileming 
V.  Power,  10  M.  &  W.  564. 

1Z.  (Pleadings.)  Declaration  for  words  alleged  that  plaintiff,  an 
apothecary,  having  attended  the  defendant's  child,  which  was  ill, 
with  the  defendant's  consent,  made  up  and  administered  certain 
medicines  to  the  child,  and  amongst  others  a  saline  injection ;  and 
that,  the  child  having  died  of  such  sickness,  the  defendant  pub- 
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lished  of  and  conoerniiig  the  plaintiff  these  words :  **he  killed  my 
child,  it  was  the  saline  injection  that  did  it ;''  innoendo,  that  the 
defendant  meant  that  the  plaintiff  had  been  guilty  of  feloniously 
killing  the  child.  The  defendant  pleaded  a  justification,  for  that 
the  plaintiff  did  *^  injudiciously,  indiscreetly,  and  improperly,  and 
contrary  to  his  duty  in  that  behalf,"  administer  a  certain  saline 
injection  to  the  child,  and  that  its  death  was  occasioned  or  greatly 
accelerated  by  the  said  injection:  Held,  on  demurrer,  first,  that 
the  count  substantially  allied  a  criminal  ofience  to  have  been 
imputed  to  the  plaintiff;  secondly,  that  the  plea  was  bad,  for  that 
it  confessed  the  meaning  so  imputed  to  the  words  spoken,  viz. 
that  the  plaintiff  had  been  guilty  of  manslaughter,  but  contained 
no  justification  for  such  a  charge* 

The  second  count  of  the  declaration  alleged  the  use  of  these 
words:  "He  made  up  the  medicines  wrong,  through  jealousy, 
because  I  would  not  allow  him  his  own  judgment ;"  innuendo,  that 
the  plaintiff  had  intentionally,  and  from  jealousy  and  improper 
motives,  made  up  the  medicines  in  a  wrong  and  improper  manner, 
and  that  such  medicines  were,  to  his  knowledge,  unfit  and  impro- 
per: Held,  that  the  words,  as  alleged,  imputed  no  criminal  o£fence, 
and  that  the  count  was  therefore  bad. 

The  third  count  alleged  the  use  of  these  words:  "Mr.  P.  told 
me  that  he  had  given  my  child  too  much  mercury,  and  poisoned 
it,  otherwise  it  would  have  got  well;"  innuendo,  that  the  plaintiff 
had,  through  ignorance  or  inattention,  administered  to  the  child 
such  an  excessive  quantity  of  mercury,  that  it  had  acted  as  poison, 
and  caused  the  child^s  death.  Plea,  that  the  plaintiff  did  "wrong- 
fully and  improperly,  and  contrary  to  his  duty,"  administer  to  the 
said  child  an  excessive  proportion  of  mercury,  having  reference  to 
the  state  and  condition  of  the  child :  Held,  that  this  plea  was  also 
bad,  for  that  it  did  not  confess  or  avoid  the  charge  contained  in 
the  count  EdmiU  v.  RiMell,  2  D.  P.  C.  (N.  S.)  641. 
TENDER.  {When  conditional)  In  debt,  where  the  plaintiff 
claimed  42/.,  the  defendant  pleaded  payment,  set-off,  and  tender ; 
and  having  shown  payments  to  the  extent  of  291.  called  a  witness, 
who  said  that  he  went  to  the  plaintiff  and  said,  "I  ofier  you  71. 
16m.  Sd.  as  the  balance  of  85/.,  and  request  a  receipt  in  full :'' 
Held,  a  conditional,  and  therefore  an  insufficient  tender.    (Peake's 
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N.  p.  C.  179;  8  C.  &  P.  752;  8  M-  &  W.  298.)    Foori  y.  NM, 
2  D.  P.  C-  (N.  S.)  617. 

TRESPASS.  {Par^cular9y  when  gramtei  in.)  The  court  wiU 
not  grant  particulara  in  an  action  of  trespass,  on  the  mere  affidaTit 
of  the  defendant  that  he  had  read  the  declaration,  and  that  from 
the  general  and  vague  form  thereof  be  was  unable  to  ascertain  the 
grievances  on  which  the  plaintiff  intended  to  rely ;  but  some  spe- 
cial ground  must  be  shown  as  a*  reason  fer  granting  the  rule. 
Horloek  t.  Lediard,  10  M.  dc  W.  677. 

2.  (  7Vf  jpoM  or  ease — Evidence — Pteading^Eiiappel.)  Trespass 
for  breaking  and  entering  the  plaintiff's  house.  The  deiendants, 
P.  and  M.|  justified  the  trespasses,  the  former  as  owner  of  the  he^ 
the  latter  as  his  servant ;  M.  also  pleaded  not  guilty.  The  plain- 
tiff entered  a  nol.  pros,  as  to  P.,  but  replied  an  estoppel  as  to  M., 
alleging  that,  before  the  trespasses,  M.  demised  the  premises  to  the 
plaintiff  as  a  yearly  tenant,  which  demise  was  still  in  force  and 
undetermined.  Rejoinder,  travereing  that  the  tenancy  was  still  in 
force  and  undetermined,  dec  At  the  trial,  the  demise  from  M.  to 
the  plaintiff  was  proved,  and  it  was  shown  that  a  notice  to  quit, 
signed  by  P.  and  M.  was  served  on  the  plaintiff,  and  that  subse- 
quently a  complaint  was  made  to  two  magistrates,  under  the  stat. 
1  &  2  Vict.  c.  74,  s.  1,  which  was  signed  by  P.,  ^*as  for  himself 
and  M.;  either  or  both  of  them ;"  that  upon  such  complaint  a  war- 
rant was  issued,  which  contained  the  name  of  only  one  complain- 
ant, under  which  the  trespass  in  question  was  committed,  and  the 
plaintiff  was  ejected,  the  key  of  the  house  being  taken  by  the  officer 
to  the  defendant  M.  The  jury  having  found  for  the  plaintiff: 
Held,  that  that  verdict  was  warranted  by  the  evidence,  and  that 

'-    there  was  no  ground  for  a  nonsuit 

Held  also,  first,  that  trespass,  and  not  case,  was  the  proper 
remedy ;  secondly,  that  the  authority  of  the  defendant  M.  as  the 
servant  of  P.,  was  sufficiently  denied  by  the  replication  of  estoppel. 
Darlington  v.  Pritekardy  2  D.  P.  C.  (N.  S.)  664. 

8.  (Pleading-^IsMue  on  right  cfway.)  Trespass  for  breaking  and 
entering  the  plaioiiff's  close,  (which  was  set  out  by  abuttals),  and 
pulling  down  certain  posts  lind  bars  standing  thereon.  Plea,  that 
there  was  a  public  footway  over  the  close,  and  that  the  defendants, 
because  the  posts  and  bars  obstructed  the  way,  pulled  them  down. 
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Repfication}  traversing  the  footway :  Held,  that  on  these  pleadings 
the  defendants  were  entitled'to  a  Terdict,  on  a  proof  of  a  right  of 
footway  tfi  any  directum  over  the  close,  and  were  not  bound  to 
prove  a  way  over  the  place  where  the  post  and  bars  stood.  Wehher 
y.  Sparkes,  10  M.  ^  W.  485. 

TROVER.  (Cfimng  coiaur  in^PUading—Duplieiiy.)  Trover 
for  two  receipts.  Plea,  that  before  and  at  the  time  when,  6cc  the 
defendants  were  lawfully  possessed  as  of  their  own  property  of  the 
same  receipts,  and  that  being  so  possessed,  the  defendants  afler« 
wards  and  before  the  said  time  when,  ^.,  delivered  the  same  to 
one  J.  D.,  to  be  kept  by  him  to  and  for  the  use  of  the  defendants, 
and  that  J.  D.  afterwards  and  before  the  said  time  when,  dec, 
delivered  the  same  to  the  plaintiff;  and  that  afterwards  and  before 
the  said  time  whed,  &c,  the  plaintiff  casually  lost  the  same  out 
of  his  possession,  and  the  same  by  finding  came  to  the  possession 
of  the  defendants;  and  that  the  defendants  afterwards  refused, 
upon  the  request  of  the  plaintiff,  to  deliver  the  same  to  the  plain- 
tifi^  as  they  lawfully  might  for  the  cause  aforesaid,  which  b  the 
same  conversion  of  which  the  plaintiff  has  complained:  Held, 
that  the  plea  was  bad  for  duplicity,  and  for  not  confessing  a 
conversKMi.  Acraman  v.  Cooper^  10  M.  dc  W.  585 ;  2  D*  P.  C* 
(N.  S.)  405. 

WARRANT  OF  ATTORNEY.  (Judgment  an  old  warrant  of 
attomtf — Afidavit.)  The  aiflMavit  in .  support  of  a  motion  for 
judgment  on  an  old  warrant  of  attorney  must  state  positively  that 
the  deponent  has  seen  the  defendant  alive  at  a  recent  period.  (4 
D.  P.  C.  620.)     Waimnt  v.  MaUhewe,  2  D.  P.  C.  (N.  S.)  070. 

WITNESS.  (Competency.)  S^  beiqg  in  insolvent  circumstances, 
assigned  his  efl^ts  to  the  defendant  in  trust  to  sell,  and  distribute 
the  proceeds  rateably  among  his  creditors,  of  whom  the  plaintiff 
was  one.  The  sale  realized  2«.  M.  in  the  pound  on  the  amount 
of  the  debts,  and  the  defendant  promised  the  plaintiff  to  pay  him 
his  proportion:  Held,  in  an  action  for  money  had  and  received, 
brought  by  the  plaintiff  against  the  defendant  to  recover  such  pro- 
portion, that  S.  was  a  competent  wi|pess  for  the  plaintiff.  Hawley 
V.  Cadbury,  10  M.  &  W.  505;  2  D.  P.  C.  (N.  S.)  505. 

2.  (Copyholder^  competency  cf.)  Copyhold  tenants,  having  a  com* 
monable  right  over  the  waste  of  a  manor,  are  not  competent  wit- 
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I  for  the  lord  of  a  manor,  lessor  of  the  plabtiffiD  sn  ejectment, 
in  which  the  contention  is  whether  the  land  in  dispute  is  pared  of. 
the  waste  of  the  manor.  (11  \d.  dc  E.  786;  1  B.  &  AdoL  489.) 
Doe  d.  Pjre  v.  Branwkite,  2  G.  ^  D.  654. 
.  (£xasitiMUton  o/^  abroad.)  Where  the  defendant  in  an  actioa 
on  a  marine  policy  applied  for  an  order  for  the  examination  of 
witnesses  in  New  Zealand,  and  it  was  not  imputed  that  he  made 
the  application  for  the  sake  of  delay,  the  court  refused  to  impose 
a  condition  that  he  should  pay  the  money  into  court,  and  also 
vndertake  to  pay  interest  from  the  time  of  action  brought,  in  the 
event  of  plaintiff  obtaining  judgment  Bimie  v.  Janmm^  2  6*  d» 
D.  680. 


■auiTT. 


(SeleotioM  ftom  4  Mykie  ib  Craif,  Part  4;  11  CKmou,  Part  4;  9  Tooags  sad 
CoUyert  Part  1;  and  9  Hare»  Parti  1  and  9.] 

ADMINISTRATION  OF  ASSETS.  {Bankrupe$  extaOor.)  In 
an  administration  or  creditors'  suit  against  an  executor  becoming 
bankrupt  or  insolvent,  and  who  is,  at  the  same  time,  indebted  to 
the  estate  of  his  testator,  the  costs  of  the  executor  incurred  before 
his  bankruptcy  or  insolvency  will  be  set  off  against  his  debt;  and 
the  costs  of  the  same  executor,  properly  incunred  aAer  his  bank« 
ruptcy  or  insolvency,  will  be  allowed  out  of  the  estate.  Samuel 
V.  Jonesy  2  H.  246. 

2.  {Creditors^  suit.)  Inquiries  will  not  be  directed  in  a  erediior^e 
suit,  as  to  whether  certain  and  proposed  dealings  with  the  property 

.  of  the  testator  are  beneficial  or  not  to  the  estate.  CoUinson  ▼. 
Ballard,  2  H.  119. 

8.  (Foreign  legatee — Duty  of  inquiring  into  foreign  law.)  A 
testator  who  died,  and  whose  will  was  proved  in  England,  be- 
queathexi  a  legacy  to  a  married  woman,  whose  domicile,  as  well 
as  that  of  her  husband,  wss  in  Scotland.  The  husband  died  a 
few  months  aAer  the  testator,  without  having  received  the  legacy. 
AAer  his  decease  the  execytors  of  the  testator,  with  knowledge  of 
the  before-mentioned  facts  as  to  domicile,  paid  the  legacy  to  the 
widow,  which  according  to  the  Scotch  law  should  have  been  paid 
to  the  husband's  personal  representatives:  Held,  that  in  the  absence 
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(^proof  that  the  execatoro  knew  the  Scotch  law  on  the  8uhject»  the 
payment  to  the  widow  was  a  good  payment.  Ledie  ▼.  BaiUie^ 
2  Y.  &  C.  01. 

4*  ( Aili0-e  debt.)  A  creditor  whose  d^  consisted  in  hills  payable 
at  fiitore  times,  with  a  bond  (or  the  whole  amount,  in  case  default 
should  he  made  in  payment  of  any  of  the  bills,  held  entitled  to 
maintain  a  creditor's  suit,  there  being  no  admission  of  aosots  'but 
no  mismanagement  being  proved  against  the  personal  representa- 
tire,  the  court  declined  at  the  hearing  to  appoint  a  receiver  or 
give  the  plaintiff  security  for  his  debL  WkitwMtt  v.  Oxharrm9^ 
8  T.  «K  C  13. 

5*  (P«fflieiil  pemiU^  miii.)  Order  for  payment  of  the  dividends  of 
a  fond  in  court  to  the  executors,  for  distribution  amongst  the  parties 
interested,  befeire  the  accounts  of  the  estate  were  taken,.the  ex- 
ecutcMs  admitting  assets  of  the  testator  for  all  purposes.  SkewtU 
T.  Skewell^  2  H.  154. 

6.(Proof€fpiaimiif$deit)  Under  a  decree  in  a  suit  by  a  hood 
creditor,  made  on  proof  of  the  debt,  the  executors  may,  in  the 
master's  office,  impeach  the  validity  of  the  plaintiff's  debt  iqMm 
grounds  whidi  were  not  in  issue  in  the  cause  at  the  hearing. 
Wkiiiaker  v.  Wrigki^  2  H.  810.  (But  see  tn/ro,  Woodgate  v. 
Field.) 

7.  {Same — Mode  of  froof.)    The  nature  of  the  evidence  that  may 

.  be  required  in  the  master's  office  in  proof  of  debts,  particularly  of 

bond  Sebts,  considered,  with  reference  particularly  to  the  late  case 

of  Runddl  •.  Lord  Rivers,  Turn.  ^  Phill.  88.  (L.  M.  No.  00.) 

8.  a 

8»  {Same — Immediate  decree.)  If  in  a  suit  by  a  creditor  on  behalf  of 
himself  and  all  other  creditors,  the  debt  is  either  admitted  or  proved 
ip  the  cause  before  the  hearing,  and  assets  are  admitted,  the  plain- 
tiff is  entitled  to  a  decree  for  immediate  payment;  and  it  was  so 

•  held  in  a  case  where  the  executor  by  his  answer  suggested  that 
the  claim  was  founded  on  fcnrgery,  and  allied  at  the  hearing  that 
he  had  ignorantly  supposed  that  he  might  contest  the  debt  before 
the  master,  and  therefore  did  not  go  into  evidence.  WoodgaU  v. 
Fields  2  H.  211.     (But  see  eupra^  Whittaker  «.  Martin.) 

ANNUITY.  {Ifuujiciency  of  rente  and  projlte.)  The  court  refused 
to  order  an  estate  charged  by  a  will  with  an  annuity,  to  be  either 


Digitized  by  CjOOQIC 


156  -   •  JVBISPBITDBNCX. 

mortgaged  or  told  for  payment  of  the  anmiity,  notwithstanding 
the  rents  were  very  inadequate  to  pay  it,  and  it  had  become  greatly 
in  arrear;  the  estate  being  settled  on  A.  for  life,  with  remainders 
over;  the  annuitants  being  still  alive,  and  there  being  no  necessity 
for  the  court  to  direct  the  estate  to  be  either  sold  or  mortgaged  for 
payment  of  the  tesUtor's  debts.    Grates  v.  Jftdhr,  11  S.  551. 

BANKINO  CX)MPANY.   {IdahUitp  after  wdHaken  paymeiU.)   A 

.  banking  company  having  in  acknowledgment  of  moneys  deposited 
by  A.  given  him  receipts  transferable  by  endorsement,  and  such 
receipts  having  been  fraudulently  endorsed  by  a  relative  of  A. 
having  the  same  christian  name  and  surname,  and  so  paid  by  the 
bank:  Held,  that  the  bank  was  liable  to  pay  them  over  again,  and 
that  the  representatives  of  A.  being  obliged  to  come  into  equity  for 
a  discovery,  and  also  for  delivery  up  of  the  receipts,  might  obtain 
a  decree  for  payment  also.    Pearee  v.  Crttwickf  2  H.  266. 

CHARITY.  {IttformalappaitUmentfftrMtieeM.)  By  a  deed  of  trust 
of  1682,  for  the  appointment  of  a  vicar,  by  election  of  the  inhaU- 
tants  of  a  parish,  it  was  declared,  that,  upon  the  death  of  any  of 
the  trustees,  the  survivors  should  from  time  to  time,  when  and  as 
often  as  they  should  think  fit,  before  the  number  of  trustees  should 
be  reduced  to  the  number  of  five,  or  within  three  months  after  they 
should  be  reduced  to  the  number  of  four,  appoint  new  trustees,  and 
convey  the  premises  to  them,  so  as  to  complete  the  number  of  ninQ 
trustees.  It  appeared  that,  from  the  date  of  the  deed  to  the  election 
of  a  clerk  in  1940,  this  clause  had  never  been  strictly  acted  upon, 
though  the  number  of  the  trustees  had  generally  been  kept  up  to  ^ 
nine:  Held,  that  the  informality  in  the  appointment  of  the  trustees 
did  not  vitiate  the  election.  Attorney  General  v.  Cuming^  2  Y. 
&C.  139. 

2.  {Religume  ftmndaiion-^Appointment  cf  trueteesJ)  The  vice- 
chancellor  having  decided  (see  7  S.  p.  309.),  which  judgment  was 
afte4[wards  affirmed  on  appeal  by  the  lord  chancellor  and  the 
House  of  Lords,  that  neither  Unitarians  nor  tnembers  of  the  Bs- 
tablLshed  church  were  entitled  to  the  benefit  of  the  charity,  but 
without  saying  who  were,  afterwards  upon  a  contest  between  the 
difierent  parties,  ratified  the  appointment  of  trustees  made  by  the 
master  in  the  following  proportions:  three  from  the  Independents, 
two  from  the  Presbyterians  in  connexion  with  the  Established 
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Church  of  Scotland,  and  two  from  the  Presbyterians  in  connexion 
with  the  Secession  Church  of  Scotland.  AUomey-Creneral  v. 
Shorty  11  S.  692. 

CHOSB  IN  ACTION.  {EquUahU  atngnmaU— Order  and  dU> 
posUian*)  An  engagement  to  pay  out  of  a  particular  fund  will 
amount  to  an  equitable  as^gnment  of  that  fund  without  any  assent 
to  the  transfer  by  the  holder  of  the  fund.  Accordingly  where  A. 
being  indebted  to  B.,  and  having  goods  in  the  hands  of  C,  pro- 
mised to  transfer  those  goods  into  the  hands  of  B.'s  agent,  allj| 
wrote  to  C.  accordingly,  but  before  the  letter  was  received  by  C., 
A.  committed  an  act  of  bankruptcy,  on  which  a  fiat  was  issued; 
it  was  held  (affirming  the  decision  of  the  viceH:hancellor  of  Eng- 
land in  a  suit  against  A.'s  assignees  to  restrain  them  from  taknig 
out  judgment  in  an  action  of  trover  brought  by  them  against  B., 
who  had  received  the  goods)  that  there  was  a  valid  assignment  in 
equity.    Bum  v.  Carvalho^  4  M.  &  C.  690. 

3.  {Shorts  in  a  Campanff — TruH — Asngnmeni — Banknq^iey). 
Trust  funds  were  vested  in  the  purchase  of  transferable  shares  in 

.  a  hanking  company,  in  the  name  of  one  of  the  trustees,  who  ex- 
•  ecuted  a  declaration  of  the-tnists  thereof,  (the  rules  of  the  company 
not  allowing  shares  to  stand  in  the  name  of  joint  owners  or  cestui 
que  trusts).  The  trustee  was  also  a  proprietor  of  shares  in  his 
own  right  in  the  same  company,  and  made  various  sales  and  for- 
chases  of  shares  therein.    There  was  nothing  to  distinguish  which 

'  were  the  individual  shares  held  by  the  difierent  proprietors,  the 
same  being  in  the  nature  of  capital  expressed  by  quantity.  The 
trustee  contracted  to  assign  a  certain  number  of  shares  to  the 
banking  company  as  a  security  for  advances  which  they  made  to 
him;  he  afterwards  became  bankrupt:  Held,  that  the  trustee  must 
be  presumed  to  have  transferred  or  pledged  such  shares  as  belonged 

.  1o  himself,  and,  so  far  as  he  had  shares  of  his  oWn,  not  to  have 

«   transferred  or  pledged  the  shares  of  his  cestui  que  trusts.  , 

That,  therefore,  the  cestui  que  trusts  were  entitled  to  so  many 
of  the  shares  standing  in  the  name  of  the  trustee  at  the  time  of 
his  bankruptcy,  as  could  be  presumed  to  be  identical  with  the 

'  shares  in  which  the  trust  funds  were  invested,  from  the  fact  that 
such  a  number  of  shares  had  always  thenceforward  stood  in  the 

.    name  of  the  trustee.    PitikeU  v.  Wright^  2  H.  120. 
TOL.  n.  14 
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CONVERSION.  {Ducretianary  power  to  «eU.)  Real  estate  was 
conveyed  to  a  trustee,  on  trust  to  permit  a  mortgagor  to  receive 
the  rents  and  profits,  and  upon  payment  of  the  principal  and  intc* 
rest  of  the  mortgage  debt  as  therein  mentioned,  to  reoonvey  the 
estate  to  the  mortgagor,  his  heirs  and  asmgns,  but  if  default  should 
be  made  in  such  payment,  then  that  the  trustee  should  enter  into 
possession  of  the  premises,  and,  at  his  discretion,  sell  the  same, 
and  pay  over  the  residue  or  surplus  (after  payment  of  the  debt, 
interest,  and  costs),  to  the  mortgagor,  his  heirs,  eiecutors,  admin- 
istrators, or  assigns*  There  was  default  in  payment,  but  «k>  sale  of 
the  estate  took  place  until  after  the  death  of  the  mortgagor,  who 
devised  it  to  the  plaintiffs  for  life,  with  remainder  over  in  tail: 
Held,  that  there  was  no  conversion,  but  that  the  surplus  proceeds 
passed  by  the  devise  as  real  estate.    Bourne  v*  Bourne^  2  H.  35. 

COPYRIGHT.  {ParHal  cop^ghi—Pvrekaee  of  edUion*)  By 
an  agreement  between  an  author  (sir  E.  Sugden)  and  a  bookseller, 
it  was  agreed  that  Messrs*  H.  (printers)  should  print  2500  copies 
of  the  work  in  type  and  page  corresponding  with  another  of  the 
author's  works,  at  the  sole  cost  of  the  bookseller,  and  that  the 
latter  should  pay  to  the  former  for  the  said  edition  a  certain  sum 
by  instalments;  the  work  to  be  divided  into  three  volumes,  and 
sold  at  a  fixed  price. 

Held,  that  the  bookseller  was  not  merely  a  purchaser  of  2500 
copies  of  the  work,  but  was  in  equity  an  assignee  of  the  copyright 
of  it,  to  the  extent  that  he  was  to  be  the  sole  publisher  of  it  until 
the- whole  edition  should  be  sold,  and  might  maintain  a  bill  by  him 
to  restrain  a  piracy  of  the  work:  Held  also,  that,  notwithstanding 
some  of  the  passages  alleged  to  have  been  pirated  were  contained 
tn  the  prior  editions  as  well  as  the  new  edition  of  the  work,  the 
plaintiff  was  entitled  to  rely  upon  them,  in  aid  of  his  title  p  the 
relief  pf;^ed.^-The  injunction  having  been  granted  on  the  plafatiff 
un(lertaking  to  try  his  right  at  law,  and  the  author  declining  to 
allow  the  plaintiff  to  bring  the  action  in  his  name,  the  defendant 
was  ordered  to  admit  at  the  trial  that  the  plaintiff  was  the  legal 
proprietor  of  the  pirated  work.    Sweet  v.  Cater ^  11  Sim.  572. 

S.  {Rival  Works — Disparaging  advertisements.)  Where  there  are 
two  rival  works,  the  court  will  restrain  the  proprietor  of  one  of 
them  from  advertising  it  in  terms  calculated  to  induce  the  public 
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to  believe  that  it  is  the  other  work,  but  will  not  restrain  him  from 
publishing  an  advertisement  tending  to  disparage  that  other  work. 
Seeley  v.  Fisher,  11  S.  581. 

DISCLAIMER.  ( Costs.)  A  party  having  an  interest  in  the  subject- 
matter  of  a  suit  by  virtue  of  a  partnership,  but  having  parted  with 
his  interest  prior  to  the  date  of  filing  the  bill  was  made  a  defendant, 
and  by  his  answer  disclaimed.  The  plaintiff  was  ordered  to  pay 
such  defendant's  costs,  without  being  entitled  to  them  over,  the 
court  being  of  opinion  that  the  plaintiff  might  have  easily  ascer- 
tained the  fact  of  the  assignment,  and  it  not  appearing  that  he  had 
attempted  to  do  so.     Teed  v.  CarrulherSy  2  Y.  &•  C.  31. 

DISCOVERY.  {Duty  of  defendant  to  inquire.)  In  answer  to  a 
bill  seeking  to  impeach  a  security  and  requiring  the  defendant  to 
set  forth  what  communications  passed  between  his  solicitor  and 
agents  in  the  transaction  and  the  plaintiff,  and  what  letters  were 
written  and  received,  and  entries  made  on  the  subject  by  such 
solicitors,  it  is  not  sufficient  for  the  defendant  to  say,  that  the  so- 
licitors had  ceased  for  several  years  since  the  transaction  to  be  his 
solicitors  or  agents,  and  that  be  does  not  know  what  communica^ 
tions  or  entries  they  had  or  made;  but  the  defendant  must  show 
that  he  has  endeavoured  to  acquire  the  information  asked  for. 
Earl  of  Ghngall  v.  Frazer,  2.  H.  99. 

DOWER.  (Election.)  An  annuity  charged  on  all  testator's  real 
estate,  and  the  devise  of  a  house  during  widowhood,  held  to  be  no 
bar  to  dower ;  but  the  question  was  reserved,  whether  in  the  event 
of  the  widow  marr3ring  again  she  would  be  entitled  to  dower  out 
of  the  house.    Holdich  v.  Holdich,  2  Y.  &  C.  18. 

EXECUTORY  TRUST.  (SeUlement  by  the  eouri^Protector  of 
settlement.)  Where  it  was  referred  to  the  master  to  draw  up  a 
settlement  in  pursuance  of  a  direction  in  a  deed  executed  by  the 
late  lord  Despencer,  that  his  estates  should  so  far  as  the  law 
would  allow  be  strictly  settled  afler  his  death,  so  as  to  go  along 
with  the  title,  so  long  as  the  holder  of  the  title  should  be  a  lineal 
descendant  of  himself,  but  with  a  provision,  that  in  case  the  title 
should  at  any  time,  within  the  limits  prescribed  by  the  law  for 
strict  settlements,  be  suspended  or  in  abeyance,  then  that  the  rents 
and  profits  of  the  estates  should  during  such  interval  be  equally 
divided  among  the  coheirs  per  stirpes  of  the  person  or  persons  by 
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wbooe  death  or  deaths  such  abeyance  should  have  been  occasioned ; 
the  court  approved  of  a  settlement  in  which  this  latter  object  was 
secured  by  a  proviso,  subject  to  be  defeated  by  a  recovery,  and 
not  as  suggested  by  the  court  at  the  first  hearing,  (10  Sim.  576; 
L.  BL  No.  66),  by  a  term  of  1000  years  prior  in  limitation  to  all 
the  other  uses;  and  the  court  also  declined  to  appoint  a  protector 
of  the  settlement,  by  reason  of  his  irresponsibility  if  appointed. 
BankM  v.  Le  Despencer,  12  S.  508. 

FRAUD.  {Medical  attendani—FicHlious  eonsideratian.)  A  deed 
purporting  to  be  a  conveyance  by  way  of  sale  of  real  estate  from 
an  aged  and  infirm  person  to  his  intimate  friend  and  medical 
attendant,  set  aside  for  fraud,  the  money  apparently  paid  at  the 
execution  of  the  deed  having  been  provided  by  the  grantor  for  the 
purpose,  and  the  transaction  having  been  kept  secret  from  the 
household  and  family  of  the  grantor.  Gihmm  v.  Rutsell^  2  Y.  & 
C.  104. 

GUARDIAN.  {Religious  edueatitm  of  infant.)  The  circumstance 
that  it  will  be  for  the  pecuniary  advantage  of  the  infant  to  be 
educated  in  one  faith  rather  than  in  another,  is  no  inducement  for 
the  court  to  interfere  with  the  discretion  which  the  guardian  has 
in  this  matter. 

N.  B.  The  Case  arose  as  to  the  private  act  of  6  Geo.  1,  settling 
the  Shrewsbury  estates,  under  which  any  tenant  for  life  becoming 
a  Protestant  will  be  relieved  from  the  disability  to  alienate,  imposed 
by  the  act  on  the  Catholic  holders  of  the  property.  TallnA  v.  £arl 
of  Shrewthunfj  4  M.  ds  C.  672. 

HUSBAND  AND  WIFE.    {Separation— E^y  for  a  weiOemeni.) 

*  A  married  woman  who  had  lefl  her  husband,  and  was  living 
separate  from  him,  but  not  in  a  state  of  adultery,  held  to  be  entitled 
to  a  settlement  out  of  a  sum  of  stock,  to  which  her  husband  had 
become  entitled  in  her  right.    Eedes  v.  Eedes^  11  S.  569. 

INFANT.  {Next  friend.)  The  court  will  not  remove  a  next  friend 
merely  because  he  is  nearly  related  to  or  connected  with  the 
defendant;  but  it  must  see  that  there  is  a  probability  that  the  infant's 
interest  will  be  prejudiced,  if  the  next  friend  is  allowed  to  remain. 
Bedwin  v.  Asprey,  11  S.  530. 

INJUNCTION.  {Douhtf^  equity— Colonial  law.)  A  mortgagor 
of  property  situate  in  British  Guiana,  where  the  Dutch  law  prevails, 
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in  parsoanoe  of  a  subsequeot  arraogemeDt,  gave  a  Dote  to  the.  inort- 
gagee  for  payment  of  an  iitttalroent  of  the  mortgage  moneys  upon 
which  note  the  mortgagee  brought  an  action.  The  mortgagor 
then  filed  a  bill^  stating  that  according  to  the  law  of  the  colony^  a 
mortgage  was  eflected  by  a  transaction  jn  court,  of  which  one 
authentic  copy,  called  a  groim^  was  given  to  the  mortgagee,  which 
carried  with  it,  in  whosoever  hands  it  was,  the  right  to  the  mort« 
gpge,  that  the  mortgagee  had  not  produced  that  groMm^  and  asking 
for  the  common  injunction  until  such  production,  which  was 
granted.  On  the  answer  of  the  mortgagee  coming  in,  which  was 
not  very  explicit  either  as  to  the  law  or  the  facts,  the  court  continued 
the  injunction  upon  the  terms  of  the  money  being  brought  into 
court,  and  the  plaintiflb  consenting  to  an  immediate  reference  as 
to  the  law.    BaUindt  v.  VFitttfuOr,  12  H.  1. 

INSOLVENCY.  (Gift  a9er,  on  Mempi  to  aiiemUt.)  Where  an 
annuity  was  bequeathed  by  will,  with  a  declaration  that  the  legatee 
should  have  no  power  to  sell,  mortgage,  encumber  or  anticipate  it, 
and  that  in  case  he  should  attempt  to  do  so,  the  fund  should  be 
divMed  among  his  children,  and  the  legatee  presented  a  petition  to 
be  discharged  under  the  1  &  2  Vict  c  110:  Held,  that  this  was 
a  forfeiture.    Brandon  v.  Jlsfon,  2  Y.  dc  C.  24. 

2.  (Stume — DioereHon  of  tnuUes.)  A  person  conveyed  property 
to  trustees,  upon  trust  to  pay  the  rents  and*  profits  to  his  son  T. 
for  life,  provided  that  in  case  T.  should  be  declared  bankrupt,  or 
hid  discharged  under  any  insolvent  act,  the  trustees  should  apply 
the  rents  and  profits  in  or  towards  the  maintenance,  clothing, 
lodging,  and  support  of  the  said  T.  and  his  then  present  or  any 
fiiture  wife,  and  his  children,  or  any  of  them,  or  otherwise  for  his, 
her,  their,  or  any  of  their  use  and  benefit,  in  such  manner  as  the 
trustees  should  in  their  discretion  think  proper.  T.  wi(s  taken  in 
e^ftcution  for  debt  at  the  suit  of  a  creditor,  who  obtained  a  vesting 
order  against  him  under  the  stat.  1  ds  2  Vict,  c  110,  and  tho 
insolvent  was  afierwards  discharged  under  that  act.  Held,  that  the 
life  estate  of  the  insolvent  was  forfeited  at  the  time  of  his  discharge; 
that  from  the  date  of  the  vesting  order  to  the  time  of  the  discharge, 
'  the  rents  and  profits  of  the  estate  belonged  to  the  assignee  under 
the  act;  that,  upon  the  discharge  taking  place,  the  discretionary 
power  given  to  the  trustees  by  the  settlement  might  be  exercis^ 
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by  them  in  fiirour  of  the  intolfait,  his  wife  and  childfeo  ooUec- 
tirelj,  or  in  fiiTOur  of  any  of  those  persont,  to  the  ezdosioa  of 
the  otheiit  and  that,  to  vhaterer  extent  the  power  might  be  enr* 
deed  in  fiivour  of  the  ineolfeat,  the  benefit  which  he  would  take 
by  the  qipointoMttt  would  rert  in  the  aaeigDee.  Lord^r.  Bmrn^ 
ViY.6cC.9B. 

JURISDICTION.  {Dimsaverp  and  rdief.)  Where  the  right  to 
discovery  or  prodoction  of  documents,  in  aid  of  an  action,  inTolfea 
the  same  question  as  the  right  to*reoover  at  law,  the  court  will 
give  the  rdief  as  wdl  as  the  discovery.  Ptaree  v.  €kremri€kf  3 
H.286.    (See  &  C.  title  Bavxivo  CoKPAinr.) 

%  (TVonffsr  of  Muses.)    A  cause  set  down  before  the  nceeiam 
oeUor  of  AiflMNl,  was  ordered  to  be  transferred  to  another  branch 
of  the  court    Held,  that  the  pice^hameeUor  of  IkgUmd  had, 
nevertheless,  jurisdiction  to  bear  a  petition  in  the  cause,  presented 
before  the  <»der  of  transfer  was  made.    ERUs  v.  Hilb,  11  S.  571. 

LEASE.  (Agreetuni — Speei/cpetformMice.)  Although  an  agiee- 
ment  between  an  intended  lessor  and  lessee  may  possibly  amount 
at  law  to  a  present  demise  or  assignment,  yet  if  upon  the  feoe  of 
the  instrument  it  appears  that  a  fiirther  instrument  is  necessary  to 
Gfirry  the  intention  of  the  parties  into  eiecution,  a  court  of  equity 
will  treat  it  as  an  agreement  to  be  spedfically  petimned  in  that 
particular.    Fetmer  v^  Hepbwmy  2  T.  &  C.  160. 

2.  {IdtUnliip  of  egntloUe  oitignee.)  Thobill,  which  was  a  ere* 
ditor's  bill,  stated  that  A.  had  been  in  poisession,  as  equitable 
tenant  for  life  under  a  settlement,  of  a  leasehold  estate,  of  which 
the  reversion  was  in  the  plaintiff^  that  A.  had  paid  rent  during  his 

-  life,  and  had  become  liable  for  the  covenants  in  the  lease,  without 
saying  how,  and  that  his  administrator  had  since  his  death  entered 
into  possession  of  the  leasehold,  and  had  paid  rent.  The  bill 
asked  for  payment  of  dilapidations,  out  of  A.'s  estate:  Held,  on 
demurrer,  thftt  there  was  no  suflteient  allegation  of  debt.  AHh 
oright  V.  CoU^  2  Y.  &  C.  4. 

LEGITIMACY.  {Fuhtre  iUegiHmaU  ehildrem  of  a  woman.)  A 
married  woman,  having  several  legitimate  children  and  one  ille- 
gitimate child,  and  being  separated  from  her  husband,  and  endente 
with  a  second  illegitimate  child,  af^inted  a  fund  to  her  illegitimate 
child  then  bom,  reserving  a  power  of  revocation  as  to  a  moiety. 
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in  favour  of  any  after  ham  ehildren  she  might  have  born  of  her 
body.  After  the  birth  of  ti  second  illegitimate  child,  she  revoked 
the  appointment  of  the  moiety,  and  appointed  the  entire  fimd%qually 
between  the  two  illegitimate  children:  Held,  that  the  power  of 
revocation  being  in  favour  of  children  generdly,  could  not  be 
exercised  in  faVour  of  the  after-born  illegitimate  child.  Dover  v. 
Alexander,  2  H.  275. 

LIEN.    {Pa^meni  hy  msUeUar.)    The  solicitor  of  the  executrix 

-  having  paid  a  sum  which  was  due  to  a  third  party,  who  had  a  lien 
on  the  title  deeds  belonging  to  the  testator's  estate  for  the  amount, 
gave  a  receipt  for  the  deeds  in  the  name  of  the  executrix,  and,  as 
her  solicitor,  carried  into  the  master's  office  her  examination,  in 
which  the  sum  he  had  so  paid  was  stated  to  have  been  paid  by  th^ 
executrix,  and  was  allowed  accordingly:  Held,  that  the  solicitor 
must,  in  such  circumstances,  be  presumed  to  have  made  the  pay- 
ment on  the  behalf  and  on  the  personal  security  of  his  client,  and 
that  he  could  not  claim  a  lien  upon  the  deeds  for  the  amount. 
Ckrittian  v.  Field,  2.  H.  177. 

MAINTENANCE.  {AU&wanee  tofiukerftfrpasi  mainienanee.) 
Testator  bequeathed  an  annuity  to  his  grand*daughter,  to  be  applied 
^whilst  she  was  under  age  in  and  towards  her  maintenance  and 
education,  in  such  manner  as  his  trustees  should  in  their  absolute 
dt8creti<m  think  fit,  and  whether  her  father  should  be  able  to  main- 
lain  and  provide  for  her  or  not.  The  trustees  having  made  a 
very  small  payment  on  account  of  the  annuity,  and  having  made 
no  provision  for  the  maintenance  or  education  of  ^  infant,  who 
.  had  been  wholly  provided  for  by  her  father,<{he  oourt  declared 
that,  in  the  event  of  its  appearing  that  the  father  had  properly 
maintained  and  educated  the  infant  from  the  testator's  death,  he 
should  receive  the  whole  annuity  for  the  time  past  and  till  further 
notice;  he  undertaking  properly  to  maintain  and  educate  her,  and 
to  abide  by  the  order  of  the  oouit.  Stephens  v.  Lawry,  2  Y.  & 
C.  87.  ' 

MORTGAGE.  {Arrears  of  interest— CoUaieral  security— StaUde 
ef  Limitations.)  Under  the  statutes  8^4  Will.  4,  c  27,  s.  42, 
and  3  dc  4  Will.  4,  c.  42,  s.  8,  a  mortgagee  of  land,  whose  mort- 
gage debt  and  interest  are  secured  also  by  a  bond  or  covenant,  is 
entitled  in  a  foreclosure  suit  as  well  as  in  a  redemption  suit  to 
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charge  the  mortgaged  estate  with  the  full  arrears  of  interest  aocni* 
ing  on  the  mortgage  debt  within  twenty  years  before  the  institution 
of  the  suit;  but  if  the  debt  and  interest  are  secured  only  by  the 
mortgage,  the  mortgagee  is  entitled  to  no  more  than  six  years' 
arrear  of  interest.    Du  Vigier  v.  Lee^  2  H.  326. 

2.  {Foreclosure  before  answer.)  On  a  motion  by  a  defendant  for 
an  immediate  decree  in  a  foreclosure  suit,  under  the  statute  7  Geo. 
2,  or  under  the  jurisdiction  of  the  court,  independent  of  the  statute, 
the  order  may  be  made  without  answer;  and  if  the  bill  suggests 
that  the  defendant  has  parted  with  the  equity  of  redemption,  be 
will  be  allowed  to  give  the  required  discovery  as  to  that  fact  upon 
affidavit    Piggin  v.  Ckeetham^  2  H.  80. 

3.  {Foreclosure — Costs — Pleading.)  The  court  refused  to  grant 
to  a  mortgagee  of  leaseholds  the  costs  of  citing  the  next  of  kin  of 
the  mortgagor  in  the  ecclesiastical  court,  in  order  to  compel  him 
to  take  out  administration,  because  no  case  was  made  for  the  costs 
by  the  bill,  and  leave  was  refused  to  present  a  petition  for  the  pur- 
pose.    Ward  V.  Barton^  11  S.  584. 

4.  {Redemption  Vy  creditor.)  The  plaintiff  in  a  creditor's  si|it,  after 
a  decree  for  sale  of  the  real  estate,  may  sustain  a  suit  for  redemp- 
tion against  a  mortgagee,  or  a  party  entitled  to  a  lien  on  the  title 
deeds.     Christian  v.  Field,  2  H.  177. 

^.  {Satisfaction  by  bills  of  exchange — CoUateraJ  security.)  Where 
there  was  a  mortgage  payable  in  1644,  with  interest  only  in  the 
meantime,  and  in  1839  the  mortgagor  paid  the  principal  by  cheque 
and  gave  two  bills,  accepted  by  himself,  but  drawn  by  a  third 
party,  for  the  arrears  of  interest,  and  thereupon  the  following 
receipt  was  executed  by  the  mortgagee:  *< London,  2dd  Decem- 
ber, 1639.  Receired  the  sum  of  70002.  in  cash,  and  two  bills  of 
exchange  as  under  for  dl20Z.,  drawn  by  C.  ds  Co.  of  M.,  upoa 
and  accepted  by  the  said  C.  the  mortgagor,  and  which  cheque  for 
700QI.  and  bills  for  3120/.,  making  together  10,120/.,  are  in  full 
of  principal  and  interest  due  to  me  upon  a  mortgage  of  C.'s  free- 
hold property  in  E.  and  S.  for  10,000/.,  and  I  do  hereby  undertake 
whenever  required,  to  execute  a  conveyance  of  the  said  property. 
(Signed,)  T."  The  deeds  were  delivered  up  to  the  mortgagor 
together  with  this  memorandum,  but  the  estate  was  not  reconveyed. 
The  cheque  was  paid,  but  the  bills  were  dishonoured:  Held,  that 
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the  mortgagee  was  entitled  against  the  assignees  of  the  bankrupt 
mortgagor  to  have  the  deeds  redelivered  up,  and  to  have  a  fore- 
closure of  the  estate.     Teed  v.  Carrathera,  2  Y.  &  C.  31. 

6.  (  Waste  by  mortgagor,)  The  mortgagee  in  the  case  of  an  insuf- 
ficient security,  and  whether  in  a  suit  simply  to  foreclose  or  sell, 
or  in  a  suit  by  him  in  the  double  capacity  of  mortgagee  and  cre- 
ditor, against  the  executor  of  mortgagor,  for  sale  in  the  first 
instance,  and  then  for  payment  of  the  deficiency  out  of  the  general 
estate,  is  entitled  to  an  injunction  to  prevent  the  felling  of  timber; 
but  quaere,  what  is  an  insufficient  security  ?  King  v.  Smithy  2 
H.  -239. 

PARENT  AND  CHILD.  (Purchase  in  son's  name.)  One  seised 
of  a  copyhold  for  the  joint  lives  of  himself  and  his  brother  aAer- 
wards  surrenders  it,  and  takes  a  new  grant  for  the  joint  lives  of 
himself,  the  brother,  and  one  of  the  surrenderor's  sons:  Held, 
that  the  latter,  who  survived  both  his  father  and  uncle,  was  enti- 
tled to  the  copyhold  for  his  own  benefit  as  an  advancement. 
Skeats  v.  Skeats,  2  Y.  &  C.  9. 

PARTIES.  (Partial  administration.)  Quare,  whether  in  a  suit 
originally  instituted  against  the  heirs  and  administrators  of  a  pur- 
chaser for  performance  of  a  contract,  which  it  was  alleged  by  the 
bill  the  heir  had  taken  upon  himself,  the  administrator  having 
afterwards  died,  it  is  sufficient  to  bring  before  the  court  in  his  stead 
an  administrator  de  bonis  non?     Cave  v.  Cork,  2  Y.  &  C.  130. 

PARTNERSHIP.  (Conversion.)  Two  brothers,  A.  and  B.,  entered 
into  copartnership  without  articles,  and  purchased  lands  for  the 
purposes  of  their  trade  with  money  borrowed  from  C,  and  had  the 
land  conveyed  to  themselves  in  moieties  to  uses  to  bar  dower. 
Shortly  afterwards  they  mortgaged  the  land  to  C.  in  fee,  to  secure 
the  money  borrowed.  A.  died  intestate,  leaving  B.  his  heir;  B. 
then  took  D.  into  partnership.  Each  of  the  firm  erected  trade 
buildings  on  the  land,  and  paid  for  them,  and  for  the  insurance  on 
them,  and  also  paid  the  interest  on  the  mortgage  money  out  of 
their  partnership  funds.  Ultimately  B.  and  D.  paid  oif  the  mort- 
gage out  of  their  partnership  property,  and  took  a  reconveyance 
of  the  land  to  themselves  as  joint-tenants  in  fee.  Previous  to  this 
the  property  had  been  in  a  family  arrangement,  to  which  B.  was 
a  party,  treated  as  personalty:  Held,  as  against  the  heir  of  B., 
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that  it  was  personalty,  as  part  of  the  partnership  assets.    Hough" 
ton  V.  Haugkiamy  11  S.  491. 

2.  (Potter  of  one  partner  to  bind  tkefirm.)  The  implied  authority 
of  a  partner  to  bind  his  copartners  for  the  repayment  of  money 
borrowed  for  partnership  purposes,  does  not  necessarily  extend  to 
raising  money  for  the  purpose  of  increasing  the  fixed  capital  of  the 
firm;  and  therefore  a  party  advancing  money  to  one  partner, 
knowing  that  it  was  for  this  purpose,  cannot  as  a  matter  of  course 
charge  the  other  partners  with  the  loan,  unless  the  transaction 
took  place  with  their  express  or  actual  authority. 

Two  partners  in  a  firm  advertised  their  intention  of  adding 
16,000/.  to  their  capital,  by  admitting  one  or  more  additional  part- 
ners. W.  entered  into  a  negotiation  with  one  of  the  partners,  then 
acting  on  behalf  of  both,  on  the  subject  of  the  announcement,  but 
aflerwards  declining  to  enter  into  the  firm,  advanced  a  sum  of 
40007.  to  that  partner  by  way  of  loan,  on  the  security  of  the  bills 
of  the  firm,  and  also  of  the  separate  estate  of  each  partner:  Held, 
that  W.  had,  so  far  as  this  evidence  went,  notice  that  the  loan  of 
4000/.  was  an  advance,  not  within  the  implied  authority  of  the 
partner  obtaining  it,  the  other  partner  having  authorized  the  capi« 
tal  to  be  raised  in  a  different  mode;  but,  inasmuch  as  the  original 
partnership  was  then  existing,  and  the  advance  might  have  been 
within  the  scope  of  the  partnership  authority,  without  reference 
to  the  proposed  increase  of  capital,  liberty  was  given  to  W.  for 
the  purpose  of  trying  that  question,  to  bring  an  action  on  the  bill 
against  the  executors  of  the  other  partner.  Fisher  v.  Tayler^  2 
H.218. 

PLEADING.  (Effect  of  general  charge.)  There  is  no  rule  of 
pleading  which  requires  that  the  facts  creating  the  title  of  the  plain- 
tiff to  relief  must  appear  on  the  stating  part  of  the  bill;  but  an 
allegation  that  the  defendant  pretends,  6rc.,  and  a  general  charge 
of  the  contrary  of  such  pretences,  is  not  an  averment  of  the  facts 
implied  in  the  contrary  charge.     Houton  v.  Reynolds^  2  H.  264. 

2.  (Title  of  plaintiff.)  An  averment  in  a  bill  to  restrain  the  setting 
up  of  outstanding  terms  in  ejectment,  that  H.  being  or  claiming 
to  be  entitled  to  the  premises,  devised  them  to  the  plaintiff,  and 
positively  averring  the  title  of  the  plaintiff  thereto,  accompanied 
by  statements  showing  that  his  claim  was  founded  upon  the  devise: 
Held,  to  be  sufficiently  certain  upon  general  demurrer.     S.  C. 
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3.  (Parties  to  supplemental  suit,)  The  rule  is,  as  stated  in  Dyson 
r.  Morris,  1  Hare,  413;  L.  M.  No.  59,  that  where  there  is  any 
question  to  be  tried  between  the  new  defendant  and  the  original 
defendants,  the  latter  must  be  made  parties  to  the  supplemental 
suit,  and  it  was  so  held  in  a  case  where  the  original  plaintiff  sued 
first  as  sole  next  of  kin  to  recover  from  the  executor  a  fund  alleged 
to  be  undisposed  of,  and  the  new  defendant  was  another  party, 
who  had  been  discovered  to  be  also  one  of  the  next  of  kin,  by 
preliminary  inquiries,  and  against  whom  it  was  suggested  the 
executor  might  have  a  different  defence,  such  as  the  statute  of 
limitations,  which  he  was  entitled  to  state  on  the  record,  instead 
of  trying  it,  as  was  offered  to  him,  by  inquiry  before  the  master. 
Jones  v.  Hoicells,  2  H.  342. 

PORTION.  {Satisfaction  by  legacy.)  Estates  were  settled  on 
A.  for  life,  remainder  to  trustees  for  1000  years,  to  raise  5000/. 
for  the  portions  of  his  daughters  and  younger  sons,  and  subject 
thereto,  to  A.  in  fee;  provided  that  if  A.  in  his  lifetime,  or  by  his 
will,  should  give  ta  any  of  his  children  entitled  to  portions  under 
the  trusts  of  the  term  any  6um  of  money,  &c.  for  or  towards  their 
advanccnrKsnt  in  marriage  or  otherwise,  the  same  should  be  taken 
in  part  or  in  full  satisfaction  (according  to  its  amount)  of  the  portion 
thereby  provided  for  that  child,  unless  A.  should  by  writing  under 
his  hand  declare  to  the  contrary.  A.  had  eight  daughters  and 
two  younger  sons.  By  his  will,  after  reciting  the  trusts  of  the 
settlement  as  regarded  the  portions,  he  devises  this  estate,  ^*  subject 
to  the  5000/.  charged  thereon  as  aforesaid,"  and  also  other  estates, 
to  trustees,  in  trust  by  sale  or  mortgage  to  raise  money  to  supply 
the  deficiency  of  his  personal  estate  for  payment  of  his  debts  and 
legacies,  and,  in  the  next  place,  to  pay  2000Z.  to  each  of  his 
younger  sons;  and  he  declared,  that  after  the  payment  of  his  debts 
and  legacies  and  the  sums  of  2000L<,  the  estates,  or  such  part  thereof 
as  should  remain  unsold  for  any  of  the  purposes  aforesaid  {sub' 
ject  nevertheless  to  any  mortgage  or  mortgages  which  should  be 
made  by  the  trustees  in  pursuance  of  the  potoer  thereinbefore 
given  to  them  for  that  purpose),  should  go  to  his  eldest  son :  Held, 
that  the  will  did  not  contain  any  thing  that  was  equivalent  to  a 
declaration  that  the  legacies  of  20002.  should  not  be  a  satisfaction 
for  the  portions  of  the  two  younger  sons,  and  consequently  that 
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they  were  not  entitled  to  their  legacies  and  also  to  their  shares  of 
the  6000Z.     Papilhn  v.  Papillon,  11  S.  642. 

POWER.  {Concurrence  of  appointee  in  excessive  appointment.) 
A  valid  appointroent  may  be  made  to  persons  not  objects  of  the 
power,  with  the  concurrence  of  those  who  are  objects ;  and  by  an 
extension  of  this  principle,  it  was  held  that  in  a  settlement  grounded 
upon  an  appointment  to  one  who  was  an  object  of  the  iK>wer,  and 
made  with  the  concurrence  of  such  appointee,  a  power  might  be 
reserved  to  such  appointee  to  appoint  to  the  wives  or  husbands  of 
the  objects  of  the  original  power.  Goldsndd  v.  Croldsmid,  2  H. 
187. 

PRACTICE.  {Abatement— Party  in  two-fold  capacity.)  Where 
trustees  had  been  appointed  under  an  order  of  the  court  to  act 
with  an  executor  in  the  administration  of  the  personal  estate  of 
testator,  and  a  bill  was  filed  by  such  trustees  and  executor  jointly, 
and  the  latter  died :  Held,  that  the  suit  had  wholly  abated,  and 
that  therefore  it  must  be  revived,  not  only  against  his  representa- 
tives, but  against  all  the  original  defendants.  Cave  v.  Cork^  2 
Y.  &  C.  130. 

2.  {Confirmaiion  of  report.)  The  plaintiff  obtaining  the  order  nisi 
to  confirm  the  master's  report,  but  not  proceeding  to  make  the 
order  absolute,  the  defendant  may  move  to  confirm  the  report, 
and  for  that  purpose  the  certificate  of  no  cause  shown  will  be 
ordered  to  be  entered  on  his  office  copy  of  the  order  nisi.  Roberts 
V.  Williams,  2  H.  151. 

3.  {Contempt — Pro  confesso.)  A  defendant  in  contempt  for  not 
answering  the  bill  brought  to  the  bar  and  remanded,  and  again 
brought  up  by  habeas  corpus  twenty-eight  days  afler  having  been 
remanded,  upon  motion  to  take  the  bill  pro  confesso,  under  the  stat. 
1  Will.  4,  c.  36,  s.  15,  rule  2,  may  file  his  answer  afler  the 
motion  is  made :  and  semble,  at  the  latest  time  on  that  day.  Robin- 
son  V.  Stanford f  2  H.  149. 

4.  {Contempt — Rights  of  party  in  contempt.)  Semble,  Lord  Cla- 
rendon's General  Order,  that  afler  a  contempt  duly  prosecuted  to 
an  attachment  with  proclamations  returned,  no  plea  or  demurrer 
shall  be  admitted  bu(  upon  motion  in  court,  does  not  apply  to  the 
process  at  present  substituted  for  attachment  with  proclamation. 
S.  C. 
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&.  {CoMl9 — Correcting  vditdke.)  Where  a  plea  to  the  hill  is  filed, 
and  the  plea  is  overruled,  with  liberty  to  amend,  and  the  amended 
plea  18  put  in  and  allowed,  the  defendant  is  not  entitled  to  the 
costs  of  correcting  his  own  mistake,  hut  is  entitled  to  the  costs 
which  he  ^ould  have  had  if  thr*  plea  which  was  allowed  had  been 
the  plea  which  was  first  filed.     Clayton  v.  Meadows^  2  H.  26i 

6.  {CotU — General  order  of  taxation.)  Under  a  general  order  of 
taxation,  the  master  will,  without  any  special  direction,  exercise  a 
discretion  as  to  taxing  the  costs  of  informal  proceedings.     8.  C. 

7.  (Delivery  of  bill  of  costs.)  A  party  in  a  cause  who  has  obtained 
and  served,  according  to  the  twelAh  amended  order  of  August, 
1841,  an  order  that  his  solicitor  shall  deliver  his  bill  of  costs 
within  a  month,  which  is  disobeyed,  is  entitled  under  the  fifteenth 
order  of  August,  1841,  to  enforce  obedience  by  the  writ  of  attach- 
ment   Lane  v.  Oliter^  2  H.  97. 

8.  {Bnterif^  appearance — Eighth  order.)  The  court  will  not 
make  the  order  allowing  the  plaintiff  to  enter  an  appearance  for 
the  defendant,  under  the  eighth  order  of  August,  1841,  after  several 
months  have  elapsed  since  the  service  of  the  subpoena,  unexplained, 
except  upon  notice.    Radford  v.  Roberts^  2  H.  96* 

9.  {Endence — Re-examination  of  witness.)  A  witness,  called  by 
the  plaintiff^  and  cross-examined  by  the  defendant,  before  the 
hearing,  on  a  point  not  then  in  issue  in  the  canse,  allowed  to  be 
examined  again  by  the  defendant  on  the  same  issue,  wlMBn  raised 
before  the  master  under  the  decree.     Whitaker  v.  Wright^  2  H. 

a2i. 

10.  {Exceptions — Form  of.)  Exceptions  to  the  master's  report 
ooght  to  follow  in  form  as  well  as  in  substance  the  objections  car- 
ried in  before  the  master.     Ballard  v.  ffftte,  2  H.  158. 

11.  (Chiardian  at  litem.)  Testamentary  guardian  of  an  infant  trus- 
tee, who  was  residing  out  of  the  jurisdiction,  appointed  guardian 
ad  litem  without  either  the  appearance  of  the  in&nt  in  court  or  a 
commission.    ShuUleworth  V.  Shuttleworth^  2  H.  147. 

12  {Chiardian  at  litem — Married  infant.)  The  answer  of  a  mar- 
ried woman,  who  is  an  infant,  cannot  be  taken  either  separately 
or  jointly  with  her  husband,  until  she  has  had  a  guardian  assigned. 
Coletruin  v.  NortheoUy  2  H.  147. 

1 3.  {LunaHc — Guardian  at  litem.)  The  order  appointing  a  solicitor 
yoL.  II.  15 
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to  be  the  guardian  ad  litem  of  a  1  unatJc,  not  found  so  by  commission, 
may  be  made  under  the  twenty-eighth  order  of  October,  1842,  on 
the  application  of  the  plaintiff;  but  it  cannot  be  made  without  8Gr« 
Tice  of  notice  upon  the  alleged  lunatic*  Brooks  t.  JobUng^  2  H. 
155. 

14.  {New  ordero^^Appearanee  of  drfendant  under  iwetO^'Mrd 
order.)  A  defendant,  against  whom  it  is  prayad  that  he  may  be 
bound  by  the  proceedings,  on  service  of  a  copy  of  the  lull  under 
the  twenty-third  order  of  August,  ^641,  may  appear  gratis  before 
or  afler  be  b  so  serred.    Barkleff  y.  Lord  Reay^  2  H..d09. 

15.  (ParHe^-^TwefUff4hird  order.)  Held,  that  an  equitable  ten- 
ant in  tail  of  an  estate  derised  in  trust  for  sale,  with  full  power  of 
sale,  was  not  a  party  who  might  be  senred  with  a  copy  of  the  bill, 
under  the  above  order,  the  object  of  the  order  being  to  rdiere 
plaintiffi  from  the  necessity  of  proceeding  against  nuwieroue  parties 
in  such  cases*    S.  C. 

16.  {Preliminary  inquiries^)  Preliminary  inquiries  will  not  be 
directed,  under  the  fifth  order  of  the  9th  May,  1889,  if  the  direc* 
tion  involves  a  decision  one  way  or  the  other  of  any  question  in 
the  cause.     Curd  v.  Curd^  2  H.  116. 

17.  {Same  point.)  Same  decision  in  similar  case.  Bree%e  v.  Eng" 
lith,  2.  H.  118. 

18.  {Production  of  documents.)  Documents  directed  to  be  dqKWted 
with  the  clerk  of  records  and  writs,  after  an  order  allowing  the 
plaintiff  or  his  solicitors  to  inspect  and  take  copies  thereof  at  the 
office  of  the  defendant's  solicitcHTs,  the  solicitors  not  agreeing  by 
whom  the  copies  were  to  be  made.  Prentice  v.  PkiUipe^  2  H.  152. 

19.  {Retainer  of  defendant  after  disclaimer.)  Although  a  defend- 
ant disclaim  ail  interest  in  the  suit  at  the  bar,  and  his  disclaimer 
is  entered  by  the  registrar,  yet  the  court  will  retain  him  on  the 
record,  if  there  be  any  question  whether  he  has  documents  relating 
to  the  suit  in  his  possession,  which  ought  to  be  delivered  up,  and 
an  inquiry  will  be  directed  on  the  subject  Teed  v.  CarrutkerSy 
2Y.&C.  31. 

20.  {Service  of  copy  of  bill — Infant.)  Upon  a  motion  for  leave  to 
enter  a  memorandum  of  service  of  a  copy  of  the  bill  upon  a  defend- 
ant under  the  twenty-fourth  of  the  orders  of  August,  1841,  it  is 
not  necessary  to  show  by  affidavit  that  the  defendant  is  not  an 
infant.    Skerwood  v.  Rivers^  2  Y.  &  C.  166. 
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21.  {Service  efeepy  cf  KO — Yerijteaiian.)  The  court,  in  admit* 
liDg  the  service  of  an  examined  copy,  under  the  twenty-fourth 
order  of  August,  1841,  obeerved  that  it  ought  to  appear  by  affidavit 
in  what  way  the  truth  of  the  copy  had  been  ascertained.  Pea/bM 
▼.  BotfcA,  2  H.  157. 

28.  {Same,)  Service  of  copy  examined  with  office  copy  held  good. 
Coieman  v.  Rackkam,  2  H.  954. 

22.  {Supplewteniai  mnt.)  AAer  the  trustees  of  a  charity  had  put  in 
their  answer,  and  before  the  hearing,  one  trustee  resigned  and  two 
died,  and  new  trustees  were  appointed  in  their  room,  who  were 
not  made  parties  to  the  suit  until  after  the  hearing  and  judgment, 
when  a  supplemental  information  was  filed  agmnst  them,  praying 
for  the  benefit  of  the  former  proceedings  against  them,  and  that 
they  might  be  removed.  The  trustees  by  their  answer  made  a 
case  against  the  decree.  Held,  on  exceptions  for  impertinence, 
that  they  were  entitled  to  make  such  a  defence.  AUomey-Generdt 
▼,  JPatl€r,  2  H.  81. 

24.  {Title  efproeee^ngi.)  An  order  to  dismiss,  for  want  of  prose* 
cution,  obtained  upon  notice  of  modon,  intituled  in  the  name  of  the 
piaintiflT  and  three  defendants,  wh^re  one  of  the  defendants  had 
been  struck  out  by  amendment,  discharged  with  costs,  as  irregular. 
RamlaU  V.  CaUeUj  2  H.  186. 

2ft.  {Same—lHiem^aUfrieM.)  Where  the  original  Ull  was  filed  by 
M. N.  against  A.  B.  apd  C.  D.,  and  A. B.  having  died'before  an* 
awer,  leaving  a  son  and  hdr  of  the  same  christian  as  wdl  as  sur- 
name, the  suit  was  revived  against  him  and  G.D.,  and  witnesses 
being  examined,  the  commission  was  intituled  correctly  in  the  ori* 
ginal  revived  suit,  but  the  interrogatories  were  intituled  as  in  a 
suit  **  in  which  M.  N.  is  plaintiff,  and  A.  B.  and  C.  D.  defendants.** 
The  court,  adverting  to  the  &cts  above  stated,  and  also  to  the  iact, 
that  in  a  previous  motion  of  the  same  sort,  by  'the  same  party, 
nothing  had  been  said  about  this  ground  <^  objection,  refused^ 
with  some  hesitation,  a  motion  for  suppressing  the  interrogatories. 
Jones  V.  Smithy  2  T.  dc  C.  42. 

PRODUCTION  OF  DOCUMENTS.  {Delay  in  asking.)  Pro- 
duction  of  documents  ordered  afler  some  of  them  had  been  marked 
as  exhibits,  although  the  plaintiff  might  thereby  know  which  of 
them  were  intended  to  be  used  at  the  hearing.  Duke  of  Becu/ori 
V.  Taylor^  2  H.  245. 
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2.  (Title  deed  of  defendant.)  Title  deed  of  the  defeodant  ordered 
to  be  produced  where  it  contained  a  recital  that  might  affect  him 
with  constructive  notice  of  the  plaintifTs  interest  in  the  estate^ 
Neesom  v.  Clarksan^  2  H.  166. 

PURCHASER.  {Notice— Recital— Lap$e  of  Hme.)  A.  having  con- 
tracted to  purchase  an  estate,  devised  all  his  real  estate  to  his 
widow,  who  afterwards  married  B.,  who  in  1793  obtained  a  con- 
veyance to  himself  in  fee  and  a  trustee  for  himself  by  a  deed  re- 
citing the  contract,  the  will  and  dpath  of  A.,  and  the  marriage, 
and  ^^  that  thereupon  B.  became  entitled  to  the  beneficial  interest 
in  the  purchase;"  B.  afterwards  sold  the  estate  to  C.  who  took  a 
conveyance  from  B.  and  his  trustee,  in  which  it  was  recited  *^  that 
by  certain  conveyances  in  the  law  the  property  had  been  granted 
and  conveyed  to  the  use  of  B.  and  his  trustee  (naming  him)  in 
trust  as  to  the  estate  of  the  latter  for  B.:"  Held,  that  in  a  suit  by 
the  heir  of  the  widow,  that  this  recital  was  notice  to  the  purchaser 
of  the  particulars  of  the  conveyance  to  B.,  that  no  other  title  in  B* 
was  to  be  presumed,  and  that  the  right  of  the  heir  of  the  widow 
was  not  prejudiced  by  the  lapse  of  ten  years  and  a  half  since  she 
became  of  age  without  asserting  her  claim.  Nee9om  v.  Clarkson^ 
2  H.  163. 

REHEARING.  (Mitiahe  as  to  law.)  Where  in  a  creditor's  suit 
an  executor  had  omitted  to  go  into  evidence  before  the  hearing 
against  the  debt,  supposing  that  he  might  do  so  before  the  master, 
but  assets  being  admitted,  he  could  not  do  so,  and  a  decree  for 
payment  was  made,  and  the  executor  applied  for  a  rehearing  on 
the  ground  of  his  mistake  in  the  law,  but  did  not  give  any  evidence 
of  his  having  been  misled,  the  court  refused  a  rehearing,  but 
allowed  the  case  to  stand  over  for  the  plaintiff  to  bring  an  action, 
of  which  the  executor  was  to  pay  the  costs  in  any  event  Wood- 
gate  V.  Field,  2  H.  211. 

SALE  UNDER  DECREE.  (Decree  impeachable  by  infants.) 
Where  in  a  suit  to  carry  into  efiect  the  trusts  of  a  will,  one  of 
which  was  for  sale  of  an  estate  at  the  death  of  a  particular  person, 
a  decree  was  made  for  sale  during  the  life  of  such  person,  no  spe- 
cial ground  for  such  anticipated  sale  being  shown,  and  some  of  the 
parties  interested  in  the  proceeds  were  infants:  Held,  that  a  good 
title  could  not  be  made  under  the  decree.  Blacklow  v.  Laws, 
2  H.  40. 
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SEPARATE  USE.  (CctuirmeHom  rf  ike  word  "^fraper/*)  Whera 
the  testator  directed  an  aDonity  to  be  paid  by  the  trustees  **  into 
the  proper  hands  of  his  daughter  A.  for  her  own  proper  use  and 
U  iiefit,**  the  court,  upoo  the  authority  of  Tyler  ••  Lake,  2  R.  di 
M.  183,  rdoctantly  decided  that  this  was  not  a  trust  for  the  sepa* 
rate  use.    Blaekhw  y.  Lam,  2  H.  49. 

SETTLEBIENT.  {General  wordM—Properiff  tfier-ue^red.)  A 
woman  being  entitled  to  personal  estate  under  an  English  will, 
and  also  to  shares  of  real  and  personal  estate  under  an  American 
will  of  the  same  testator,  which  wills  did  not  either  of  them  refer 
to  the  odier,  previous  to  her  marriage  executed  a  settlement,  by 
which,  after  describing  the  property  to  which  she  was  entitled  ez« 
dnsive  of  that  under  the  American  wiH,  and  reciting  an  agree* 
ment  *<  that  such  other  property  as  she  should  become  entitled  to 
should  be  settled  in  Ae  same  way,**  and  after  assigning  the  pro- 
perty described,  she  covenanted  **  to  assign  all  such  other  personal 
propeity  {if  any)  t»  should  during  her  life  become  Tested,**  the 
interest  in  the  American  property  being  then  Tested.  The  court, 
without  giving  any  opinion  on  the  cases  <^  Graflley  e.  Humpage, 
1  Bea.  46;  Law  Mag.  No.  46;  James  •.  Durant,  2  Bea.  177; 
Law  Mag.  No.  61;  and  Blythe  a.  GrauTflle,  6  Jur.  961;  decided 
that  the  American  prqMrty  was  not  included  in  the  settlement. 
Jlaare  t.  Jiomfty,  2  T.  dc  a  121. 

SHIP.  {Order  md  duporiHon  JurudieHon.)  The  mortgagee 
of  a  ship  by  bill  of  sale,  who  has  omitted  to  procure  an  endorse- 
ment thereof  on  the  certificate  of  registry  within  thirty  days  after 
the  return  <^  the  ship  to  port,  as  TM|uired  by  the  registry  act,— 
the  registered  owner  hanng  after  that  time  become  a  bankrupt,— 
has  no  equity,  distinct  from  his  legal  rights,  to  restrain  the  sale  of 
the  dup  by  the  assignees;  the  title  to  the  ship,  after  the  bank* 
ruptcy,  depending  upoo  the  application  <^  the  rule  of  law  as  to 
order  and  disposition.    Ckm^U  t.  Ttampetm^  2  H.  140. 

SOLICITOR  AND  CLIENT.    {Primleged  eaammdcaium.)    To 
entitle  confidential  communications  to  protectioo  it  is  not  necessary 
that  they  should  have  been  made  in  emiiewipiaHom  of  the  suit;  it  is 
'  aofficient  if  they  relate  to  and  were  made  in  the  course  of  the  dis- 
pute which  is  the  subject  of  the  suit.    dageU  t.  PkUUpi^  2  T. 
.AC  82. 

15» 
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2.  (Purchase  from  clieni.)  In  such  cases  it  is  the  general  rale  that 
the  onus  (^showing  the  transaction  to  have  heen  fair  lies  upon  the 
solicitor,  but  the  nature  and  d^pree  of  the  evidence  required  for 
that  purpose  w^U  vary  according  to  the  mode  of  employment  of  the 
solicitor,  and  to  the  influence  which  his  position  may  appear  to 
have  given  him  either  as  to  costs  or  otherwise.  In  such  a  case, 
where  the  price  was  shown  to  have  been  fair  with  reference  to  the 
surface  value  of  the  land  (which  was  alone  there  usually  looked  to 
in  purchases  in  that  part  of  the  country),  but  shortly  afler  the 
purchase,  the  coal  which  was  known  to  both  parties  to.be  under 
the  soil,  acquired  great  additional  value  from  the  formation  of  a 
railway — the  transaction,  which  had  taken  place  sevente^  years 
before  the  bill  was  filed,  was  sustained,  although  a  large  part  of 
the  consideration  was  a  bill  of  costs  due  to  the  sdicitor,  for  which 
a  previous  mortgage  had  been  given;  but  the  court  referred  the 
bill  to  the  master,  to  inquire  whether  there  were  any  and  what 
items  improper  and  such  as  would  not  have  been  aUowed  upon 
taxation,  the  court  reserving  further  directions.  Edwards  v.  Mey^ 
Hck,  2  H.  60. 

SPECIFIC  PERFORMANCE.  {Ads  to  he  dom.)  The  court 
thought  that  it  had  jurisdiction  to  enforce  the  specific  performance 
of  a  contract  by  a  defendant  to  do  defined  work  upon  his  property, 
in  the  performance  of  which  the  plaintiff  had  a  material  interest, 
and  which  was  not  capable  of  adequate  compensation  hi  damages, 
and  accordingly  in  a  suit  against  a  railway  company  to  enfinroe 
performance  of  an  agreement  to  build  an  arch  and  make  ap- 
proaches  to  it,  the  company  having  declined  to  avail  themselves  of 
a  defect  in  the  pleadings,  the  court  gave  the  relief  asked  for. 
Siorer  v.  Great  Western  Railway  Company  2  Y.  &  C  48. 

2.  {MutualUf^ — Title  made  good  after  contract.)  Specific  perform- 
ance of  a  contract  for  sale  of  an  estate  in  fee-simple  decreed  (sub- 
ject to  the  usual  inquiry  as  to  title)  in  favour  of  a  vendor,  who  at 
the  time  of  the  contract  was  tenant  for  life  only;  the  purchaser  not 
having  rejected  the  purchase  as  soon  as  he  had  ascertained  the 
real  position  of  the  vendor,  and  the  vendor  being  able  by  means 
of  the  consent  of  the  parties  interested  in  remainder  to  make  a 
good  prima  facie  title  to  the  fee-simple  at  the  hearing.  SaJisburtf 
V.  Hatcher,  2  Y.  &  C.  54. 
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TENANT  FOR  LIFE.  (Permaneni  impravemenU.)  A  tenant  for 
life  cannot  lay  out  moneys  in  building  or  improvements  on  the  es- 
tate, and  charge  them  on  the  inheritance;  and,  therefore,  the  court 
will  not  direct  an  inquiry  as  to  what  sums  were  expended  by  the 
tenant  for  life  in  substantia^  improvements  beneficial  to  the  inherit- 
ance.    Caldecait  v.  Brotm,  2  H.  144. 

TRUST.  (Ducreiian — ProtpeeHve  direeHom^'DeUgaiim.)  De- 
vise  and  bequest  of  freehold,  copyhold,  and  personal  estate,  upon 
trust  for  sale  at  the  discretion  of  the  trustee,  and  that  the  rents, 
interest,  and  proceeds  should  be  divided  amongst  a  class,  either 
equally  or  in  other  proportions,  as  the  trustee,  having  regard  to 
their  circumstances,  should  appoint;  followed  by  an  unattested 
codicil,  directing  the  application  of  such  rents,  interest,  and  pro- 
ceeds for  the  benefit  of  such  of  the  class  as  were  unmarried  .or  un- 
settled, and  particularly  for  the  comfortable  support  of  P.,  (one  of 
the  class),  who  was  of  weak  mind;  and  in  case  the  trustee  should 
not  live  to  perform  the  whole  trust,  the  rest  to  be  executed  by  any 
perscms  he  might  appoint,  having  regard  to  the  said  intentions. 
The  trustee  by  deed  directed  the  manner  in  which  the  estates 
shocdd  be  sold,  and  the  proportions  of  the  proceeds  applied,  and 
directed  the  division  thereof  amongst  the  other  objects  to  be  post- 
poned until  afler  the  death  of  P.,  and  nominated  other  persons  to 
execute  the  trusts,  which  might  remain  unexecuted  at  his  (the 
trustee's)  death,  with  the  same  discretionary  power  tliat  he  had 
himself:  Held,  that  the  trustee,  for  the  government  of  his  own 
discretion,  might  properly  have  regard  to  the  directions  of  the 
unattested  codicil,  even  as  to  the  proceeds  of  the  real  estate,  so  fer 
as  he  was  not  restrained  by  the  efiect  of  the  will;  that  the  pros- 
pective directions  in  the  deed  of  appointment  were  not  necessarily 
invalid,  especially  those  which  related  to  the  future  maintenance  of 
P.,  and  that  the  attempt  to  delegate  powers  which  the  trustee 
could  not  transfer  did  not  invalidate  the  directions  in  the  same 
deed  which  he  had  power  to  give.    Hitch  v.  Leworihy^  2  H.  200. 

2.  {ImpHcaHan — Unceriainiy.)  A  person,  who  occupied  a  large 
farm  under  a  lease,  and  who  had  by  the  outlay  of  capital  conside- 

'  rably  increased  its  value,  having  fallen  into  difficulties,  the  lease 
was  surrendered  by  the  trustees,  to  whom  he  had  assigned  it  and 
his  efiects,  to  his  landlord.    His  wife's  brother  then  applied  to  the 
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landlOTd  to  become  tenaDt  for  the  remaioder  of  the  lease  upcMi  the 
same  tenna— ^*  with  the  view,"  as  he  stated  in  his  applicatioOy  ^to 
benefit  his  sister  and  her  uoforUuiate  family,"  and  with  that  vieWt 
as  the  landlord  stated  in  the  oorrespoadence  and  also  in  his  evi- 
denoe,  the  lease  was  granted,  and  he  was  allowed  ibr  the  same 
purpose,  contrary  to  the  usual  practice  of  the  same  landlord,  to 
have  a  co-lessee,  who  was  the  actual  occupier,  and  also  to  sidilet 
a  part,  by  which  means  he  derived  a  clear  lOOL  a  year  above  the 
rent,  which  was  paid  by  the  co-lessee :  Held,  in  a  suit  against  the 
executor  of  the  brother,  that  there  was  a  trust  as  to  this  1001.  a 
jrear  for  the  wife  of  the  original  tenant  and  her  children  as  joint 
tenants.    Mmtm  v.  Sewart,  2  Y.  ^  a  67. 

VENDOR  AND  PURCHASER.  {Power  to  rt$eUid  eimiraei.) 
Where  it  was  one  of  the  conditions  of  sale  that  in  case  the  pur- 
chaser should  take  objections  to  the  title  which  the  vendor  should 
be  unable  or  unwilling  to  remove,  the  vendor  should  be  at  liberty 
Co  rescind  the  contract,  it  was  held,  upon  the  authority  of  Tanner 
9.  Smith,  10  S.  410,  (L.  M.  No.  55,)  and  Cutts  s.  Thody,  (before 
the  same  judge,  not  yet  reported,)  that  a  treaty,  not  expressly 
without  prejudice,  between  the  vendor  and  purchaser  for  the  com- 
pletion of  the  title  by  the  former,  afier  objections  taken  by  the 
latter,  was  a  waiver  of  the  condition,  and  the  court  expressed  an 
intention  of  discouraging  such  conditions.  Stmble^  that  though 
the  vendor  in  such  a  case  would  not  be  allowed  to  deliver  an  ah- 
stract  purposely  defective  in  order  to  avail  himsdf  of  the  right  to 
rescind  upon  objection  taken,  he  is  bound  only  to  ddiver  a  bma 
JUe  abstract  of  such  title  as  he  has  at  the  time  of  making  it  out, 
and  is  not  bound  to  deliver  a  further  abstract  of  title  afterwards 
acquired.    Morley  v.  Cooke^  2  H.  106. 

S.  (Time  of  objet^ng  to  title.)  The  conditions  of  sale  provided 
that  all  objections  to  the  title  disclosed  by  the  abstract,  not  taken 
within  a  certain  time  after  delivery  of  the  abstract  to  the  pur* 
chaser,  should  be  deemed  to  be  waived :  Held,  that  the  time  for 
objecting  was  not  to  be  computed  from  the  time  of  the  delivery  of 
an  imperfect  abstract;  and  that  the  purchaser  was  not  precluded 
from  taking  an  objection  after  the  time  fixed  on,  which  arose  out 
of  evidence  called  for  before  the  expiration  of  that  time.  Black* 
law  V.  Laws,  2  H.  40. 
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VOLUNTART  DEED.  (Atngnmeni  of  Mock  and  gkares.)  A 
father  by  deed-poll,  expressed  to  be  made  in  consideration  of  na- 
tural love  and  affection,  declared  among  other  things  that  he  trans- 
ferred and  assigned  to  his  daughter,  upon  trust  for  her  and  her 
children  some  East  India  stock  and  shares  in  a  company,  with  full 
power  in  his  name  to  sue  fbr  and  recover  such  part  of  the  property 
comprised  in  the  deed  as  a  mere  assignment  would  not  enable  her 
to  recover  and  receive.  The  deed  was  sealed  and  delivered  in  the 
usual  way,  but  was  retained  in  possessicn  of  grantor  till  his  death, 
when  it  was  found  enclosed  in  a  paper  with  an  endorsement  in  his 
handwriting  descriUng  it  as  **  papers  concerning  Mrs.  C  and  her 
ehildren,'*  and  directing  it  to  be  given  up  to  Mrs.  C.  at  his  death, 
and  immediately:  Hdd,  that  as  to  the  stock  and  shares,  the  deed- 
poll  was  inoperative.    DiUom  v.  Coppin^  4  M.  &  C.  647. 

2.  (CofNttyoiiee  of  freehold — QuetHon  ai  law.)  The  validity  of  a 
▼oluntary  deed  afiecting  freehold,  which  the  grantor  had  retained 
in  his  possession,  was  held  to  be  a  question  of  law,  which  the  court 
refused  to  decide.    8.  C. 

8.  (Rigki  of  4me,  noi  a  party.)  A.  instituted  a  suit  against  B.  and 
C.  respecting  «  sum  of  4000Z.,  D.  also  was  made  a  party  to  the 
suit,  Uit,. having  no  interest,  he  disclaimed.  A.,  B.,  and  C.  after- 
wards  came  to  a  compromise,  in  pursuance  of  which  they  executed 
a  deed,  assigning  the  4000Z.  to  trustees,  in  trust  to  pay  to  D.  his 
costs  of  the  suit,  and  to  divide  the  rest  of  the  fund  amongst  A.,  B., 
and  C. — ^D.,  though  he  was  n<^  a  party  either  to  the  compromise 
or  to  the  deed,  filed  a  bill  against  A.,  B.,  and  C,  and  the  trustees, 
to  compel  a  performance  of  the  trusts  and  payment  of  his  costs. 
A  demurrer,  which  had  been  first  overruled  by  the  vice-chancellor, 
was  allowed  by  the  lord  chancellor  on  appeal.  Gibb$  v.  GlamU^ 
11  S«  584. 

WILL.  {Comirueiion — DirecHon  to  settle  upon  A.  and  hu  heirs 
in  strict  entail.)  Testator  having  by  his  will  devised  an  estate  to 
his  grandson  A.  for  life,^  with  remainder  to  his  first  and  other  sons 
in  tail  male,  with  remainder  over,  afterwards  by  a  codicil  devises 
the  estate  to  his  daughter  for  life,  remainder  to  **  A.  and  his  heirs 
in  strict  entail  as  by  his  will  directed,"  he  then  directed  that  A. 
should  not  be  put  in  possession  till  the  age  of  thirty-one,  and,  in 
fidlure  of  issue  of  A.,  he  ordered  that  the  estates  should  go  as  by 
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the  win  directed.  The  court,  adyertiDg  to  tiie  clause  poetponing 
the  poeeetwioD,  which  would  be  nugatory  if  A.  was  to  be  tenant  in 

.    tail,  and  also  observing  that  a  strict  mode  of  oonstruction  would, 

.  if  applied  to  the  words  **  in  failure  of  issue,"  defeat  the  limitations 

oyer,  held,  in  accordance  with  the  certificate  of  the  court  of  queen's 

bench,  that  A.  was  tenant  for  life.    Grat^ts  t.  JBtekSf  11  S.  586. 

8.  (Cofufmcfiofi — DUtribuHvetnui.)  Testator  appointed  three 
persons  and  their  respective  heirs  and  assigns  hb  executors,  and 
gave  to  them  and  to  their  respecHpe  heirs  and  assigns  all  his  real 
and  personal  estate,  in  trust  for  the  purposes  after  set  forth:  and 
first,  that  they  and  their  respective  heirs  and  assigns  should  sdl 
his  real  estates,  and  he  empowered  them  and  their  respective  heirs 
and  assigns  to  convey  the  estates.  One  of  the  trustees  and  ex- 
ecutors  having  died  after  the  death  of  the  testator,  the  other  two 
contracted  to  sell  the  estate:  Held,  in  a  suit  by  them  against  the 
purchaser,  that  they  could  make  a  good  title  without  the  concur* 
rence  of  the  heir  of  the  deceased  trustee.  Jones  v.  Priee^  11  S* 
M7. 

3.  {CaiuirucHim-^DiveaHng  on  conHngency.)  Held,  that  a  gift  <^ 
personalty  to  be  divided  among  certain  parties  after  the  death  of 
A.,  and  in  case  of  the  death  of  any  of  them  leaving  issue  in-A.'s 
lifetime,  then  such  issue  to  take  the  parent's  share,  gave  an  abso- 
lute interest  to  a  legatee  dying  in  A.'s  lifetime  without  issue.  Grajf 
▼.  Gorman^  2  H.  268. 

4.  {CotuirucHon — Gift  to  husband  and  wife.)  The  testatrix  gave 
the  residue  of  her  real  and  personal  estate  equally  heiween  her 
brother,  her  sister,  and  her  **  nephew  W.,  and  E.  his  wife,"  (EL 
being  the  niece  of  the  testatrix.)  Held,  that  the  husband  and  wife 
look  one  share  each,  and  not  merely  one  share  between  them. 
Warrington  v.  Warrington^  2  H.  54. 

6.  (ConeirucHonr-^Survivorehip — Substitution.)  Testator,  having 
given  certain  property  to  his  wife  for  life,  gave  part  of  it  at  her 
death  to  **his  then  surviving  children,"  and  the  other  part  to  **the 
surviving  female  children."  *'0n  the  decease  of  any  of  the  chO* . 
dren,"  if  without  issue,  the  share  was  to  go  to  the  survivor,  if 
with  issue  then  to  such  issue.  A  daughter,  having  survived  the 
testator,  married  and  died  in  the  lifetime  of  the  widow  having  chil- 
dren: Held,  that  neither  she  nor  her  children  took  any  thing. 
Wordsworth  v.  Wood,  4  M.  &  C.  641. 
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8.  (Coiutrueiicn^'Same.)  GiA  by  a  testator  of  his  real  and  per- 
sonal estate  to  his  wife  for  her  life,  and  the  residue  to  be  equally 
divided  between  her  brothers  and  sisters,  and  in  case  any  of  them 
should  be  dead  at  the  time  of  her  decease,  leaving  issue,  such  issue 
to  stand  in  their  parent's  place:  Held,  that  the  children  of  brothers 
and  sisters  who  had  died  before  the  date  of  the  will,  took  nothing 
either  by  way  of  substitution  or  by  way  of  substantive  gift.  Graff 
V.  Garmauj  2  IL  268. 

7.  {Construction — State  of  property.)  A  gift  by  will  of  all  the 
interest  of  the  testatrix  in  certain  stock,  followed  by  a  codicil, 
directing  that  a  debt  owing  to  her  should  at  her  death  be  laid  out 
in  the  same  stock,  will  not  pass  the  amount  of  the  debt  to  the  lega* 
tee  of  the  stock.    Havard  v.  Price^  2  H.  98. 

8.  {Conttruction^Vetting,)  There  is  no  absolute  rule  that  in  a  case 
where  there  is  no  bequest  distinct  from  the  direction  to  pay,  the 
vesting  is  postponed  till  the  time  of  payment,  but  the  construction 
will  depend  upon  the  nature  of  the  event  or  contingency  upon  which 
the  payment  b  to  be  made,  as  importing  or  not  importing  a  con- 
dition. 

Accordingly,  where  a  residue  was  given  to  trustees  to  sell,  get 
in,  and  divide  among  the  testator's  children,  so  soon  as  the  youngest 
should  attain  twenty-one,  and  in  case  of  the  death  of  any  leaving 
lawful  issue,  such  issue  to  take  the  parent's  share:  it  was  held  that 
the  share  of  one  of  the  children  who  attained  twenty-one,  and  then 
died  without  issue  before  the  youngest  had  attained  that  age,  had 
vested  and  passed  to  his  representatives.  Leeming  v.  Sherratt^ 
2  H.  14. 

9.  ( Construction —  Testing — Legacies  charged  on  land.)  The  rule, 
that  future  legacies  payable  out  of  real  estate  do  not  vest  till  the 
time  of  payment,  will  be  made  to  give  way  when  an  opposite  inten- 
tion can  be  clearly  implied  from  the  will.  Brown  v.  Wooler^  2 
Y.  &  C.  134. 

10.  {Construction — Vesting — Payment.)  Where  a  fund  was  given 
to  be  divided  upon  the  death  or  alienation  by  tenant  for  life,  among 
his  children  who  should  attain  twenty-one,  and  the  gift  over  took 
efiect  upon  his  bankruptcy,  there  being  then  three  children,  of  whom 
two  had  attained  twenty -one,  the  court  allowed  them  the  dividends 
of  one-third  each,  but  refused  them  the  capital.  Brandon  v.  A^on^ 
2  Y.  &  C.  30. 


Digitized  by  CjOOQIC 


180  JURISPBUDENCE. 

11.  (Copyhold — Evidence.)  Tlie  probate  copy  of  a  will  is  not  a  suf- 
ficient authentication  of  it  so  fur  as  it  i-elate  to  copyholds.  Archer 
V.  Slater^  11  S.  507. 

12.  (Heir  at  laic  claiming  as  detisee — Right  to  issue,)  An  heir 
at  law  admitting  by  his  answer  the  execution  of  the  will  under 
which  the  plaintiff  claimed,  but  alleged  another  will,  revoking  the 
former  and  giving  the  estate  to  himself,  which  he  said  had  been 
destroyed  by  mistake,  but  did  not  go  into  any  evidence  of  the  second 
will  or  its  destruction:  Held,  that  he  was  not  entitled  to  an  issue  as 
to  the  validity  of  the  first  will,  though  the  plaintiflT,  by  reading  the 
statement  in  the  answer  as  to  the  second  will,  had  made  it  evidence. 
Whittaker  v.  Newman,  2  H.  299. 


ECCLESIASTICAL. 
[Sclectionfl  from  3  CurteiB,  Part  1.] 

ADMINISTRATION.  (Citaiion  of  next  of  kin  dis^fcnsed  tcith.) 
Administration,  during  minority,  granted  to  the  guardian  elected 
hy  a  minor,  without  citing  his  next  of  kin,  one  of  whom  was 
abroad,  the  minor  and  his  guardian  having  interest  under  the  will. 
In  the  goods  of  Widger,  3  Cur.  65.  (Prerog.) 

2.  (Citation  of  next  of  kin — Lunatic.)  Where  two  sisters,  one  of 
them  imbecile,  were  entitled  equally  under  a  will  to  an  estate,  and 
administration  with  the  will  annexed  had  been  granted  to  the  sane 
sister,  administration  de  bonis  non  was  granted  to  her  executors 
without  citing  the  next  of  kin  of  the  imbecile  sister,  who  were  very 
numerous.    In  the  goods  of  Southmeadj  3  Cur.  28.    (Prerog.) 

DIVORCE.  (Adultery — Proceedings  at  law.)  Although  in  cases 
of  separation  by  reason  of  adultery,  proceedings  at  law  are  gene- 
rally unnecessary,  yet  they  are  of  great  importance  where  there 
is  any  doubt  in  the  evidence  of  the  fact,  and  particularly  as  to  the 
identity  of  the  wife  with  the  party  to  whom  the  evidence  applies. 
Dillon  agst.  Dillon,  3  Cur.  96.     (Consist.) 

2.  (Antenuptial  incontinence.)  This  cannot  be  pleaded  by  either 
party  in  the  original  libel,  marriage  being  a  condonation  of  such 
conduct ;  but  it  may  be  pleaded  by  the  husband  in  reply  to  a  de* 
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fence  by  wife  setting  up  neglect  and  collusion,  and  the  fact  of  pre- 
vious cohabitation  or  the  circumstances  attending  it  n;ay  also  be 
used  by  the  wife  as  a  defence,  for  the  purpose  of  showing  want  of 
proper  vigilance  and  regard  for  her  morals  in  her  husband.  In 
this  case  the  fact  of  the  incontinence  was  disclosed  by  one  of  the 
exhibits  of  the  husband,  being  the  marriage  certificate  of  the  hus- 
band, which,  according  to  the  law  of  France,  where  the  marriage 
took  place,  disclosed  the  fact  of  the  birth  of  a  child  before  mar- 
riage.    Graves  agst.  Graves,  3  Cur.  236.     (Consist.) 

3.  (Condonation.)  Cohabitation  with  the  wife  after  the  receipt  of 
credible  information  as  to  her  adultery,  though  not  amounting  to 
condonation,  is  a  fact  for  the  consideration  of  the  court,  where 
there  is  any  doubt  as  to  the  adultery.  Dillon  agst.  Dillon,  3 
Cur.  96.     (Consist.) 

4.  (Cruelty.)  Held,  that  a  charge  of  cruelty  was  not  rendered  ad- 
missible as  a  defence  by  an  averment  that  it  was  designedly  com- 
mitted with  the  view  of  inducing  the  adultery,  and  thereby  enabling 
the  husband  to  obtain  a  separation  from  his  wife.     S.  C. 

5.  (Evidence — Declaration.)  Held,  that  declarations  of  the  hus- 
band, expressive  of  a  desire  to  get  rid  of  his  wife,  were  admissible, 
as  tending  to  elucidate  his  conduct  in  reference  to  the  facts  of  the 
case.     S.  C. 

EVIDENCE.  (Impotency.)  Sentence  of  nullity  of  marriage  by 
reason  of  the  impotency  of  the  husband  pronounced,  without  the 
inspection  of  his  person.  Sparrow  agst.  Harrison,  3  Cur.  16. 
(Consist.) 

EXECUTOR.  (Appointment  hy  substitution.)  Where  testatrix 
appointed  A.  and  B.  executors,  and  in  case  of  the  death  of  either 
of  them,  empowered  the  survivor  to  choose  another,  ^^and  so  to 
continue  to  the  true  intent  and  meaning  of  two  executors,''  and 
upon  A.'s  death,  B.  appointed  C,  who  did  not  prove  in  B.'s  life- 
time :  Held,  that  C.  might  prove  aflerwards,  and  might  appoint 
another  executor  to  act  with  him.  In  the  goods  of  Deichman,  3 
Cur.  123.  (Prerc^.) 

2.  (Executors  of  acting  executor.)    Probate  refused  to  the  executors 
of  the  only  executor  who  had  proved,  the  other  executor,  who  had 
renounced,  being  still  alive.     In  the  goods  of  Smith,  3  Cur.  31. 
(Prerog.) 
TOL.  II.  16 
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FOREIGN  WILL.  {Turkish  damieiU.)  By  the  law  of  Turkey 
no  subject  of  that  country  can  make  a  will,  but  by  a  treaty  between 
Great  Britain  and  Turkey  an  English  subject  domiciled  there  may 
make  a  will.  The  son  of  an  Englishman  who  had  died  domiciled 
at  Smyrna,  and  who  himself  was  also  domiciled  there,  having  been 
in  this  country  during  six  years  only  for  the  purpose  of  education, 
made  a  will  not  duly  attested  according  to  English  law:  Held,  that 
his  will  could  only  be  entitled  to  probate  as  that  of  an  English 
subject,  and  that  in  that  character  it  must  be  executed  in  the  form 
required  by  our  laws.  Maltass  agst.  MaltaUf  3  Cur.  231. 
(Prcrog.) 

HUSBAND  AND  WIFE.  {Wife's  proxy.)  Probate  with  will 
annexed  refused  to  attorney  of  wife,  a  residuary  legatee,  her  bus- 
band  refusing  to  join  in  the  proxy.  Bubbers  agst.  Hardy^  3  Cur. 
60.     (Prerog.) 

LEGATEE.  {Descriptian-^Ofcialcharacter-^Changecfofce.) 
A  testator  appointed  the  archbishop  of  Tuam  for  the  time  being 
an  executor  of  his  will,  the  archiepiscopal  jurisdiction  of  Tuam 
having  been  abolished  by  stat.  3  6c  4  Will.  4,  c.  37,  probate  was 
granted  to  the  bishop  of  Tuam.  In  the  goods  of  Haynes^  3  Cur. 
76.  (Prerog.) 

PLEADING.  {Double  plea — Divorce  and  condonation.)  Held, 
that  it  is  competent  for  a  wife  in  a  suit  for  divorce  by  reason  of 
adultery,  first  to  deny  the  charge,  and  secondly  to  plead  condona- 
tion.   Dillon  agst.  Dillon^  3  Cur.  86.     (Consist.) 

PRACTICE.  {Evidence — Release  of  witness  after  publicaiion.) 
The  court  refused  aQer  publication  of  the  evidence  to  rescind  the 
conclusion  of  a  cause,  for  the  purpose  of  releasing  and  re-exam- 
ining the  solicitor  who  drew  the  will  propounded,  and  who,  upon 
his  cross-examination  as  a  witness  in  support  of  the  will,  had  admit- 
ted that  he  retained  the  proctor  in  the  cause,  and  was  responsible 
to  him  for  the  costs,  although  the  witness  made  affidavit  that  he 
had  not  seen  the  depositions.  RendaU  agst.  Rendall^  3  Cur.  119. 
(Prerog.) 

2.  {Reciprocal  rights  in  same  suit.)  A  libel  by  a  husband  in  a  suit 
of  nullity  of  marriage  having  been  rejected :  Held,  that  it  was  com- 
petent to  the  wife,  in  that  suit,  without  taking  out  a  cross-citation, 
to  sue  the  husband  for  restitution  of  conjugal  rights.  Clowes 
agst.  Clowes,  3  Cur.  194.    (Arches.) 
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WILL.  {AtUmpted  aUeraiion*)  A  testator  executed  his  will,  con- 
taining a  I^acy  o£jifijf  pounds  to  S.  S.,  subsequently  to  the  exe- 
cution he  erased  the  yiotAffty^  and  substituted  the  word  ffttrfy. 
The  alteration  not  being  attested,  probate  was  granted  with  the 
original  word  fifijf  inserted.  Soar  agst  Dolman^  8  Cur.  121. 
(Prerc^.) 

2.  (Attestaliofi — hy  wititeBtes  ai  different  lisie«.)  The  deceased, 
having  signed  his  will,  acknowledged  the  signature  in  the  presence 
of  one  witness,  who  subscribed  his  name  to  the  will,  and  on  a  sub- 
sequent day  he  acknowledged  the  signature  to  another  witness,  who 
subscribed  his  name,  the  former  witness  being  present  at  the  time, 
but  he  did  not  again  subscribe  his  name.  Probate  refused.  £i 
the  goods  of  SimmondM^  3  Cur.  79.    (Prerog.) 

3.  (AtUMiaHon — iS^asie.)  A  testator  signed  a  codicil  in  the  presence 
of  a  witness  (his  sister),  who,  at  his  desire,  attested  and  subscribed 
it.  On  a  subsequent  day,  when  his  sister  and  another  person  were 
present,  he  desired  her  to  bring  him  the  codicil,  and  requested  the 
other  person  present  to  attest  and  subscribe  it,  saying,  in  the  pre- 
sence of  both  parties,  and  pointing  to  his  signature,  ^TUs  is  a 
codicil  signed  by  myself  and  by  my  sister  as  you  see;  you  will 
oblige  me,  if  you  will  add  your  signature,  two  witnesses  being 
necessary."  That  party  then  subM^ribed  in  the  presence  of  the 
testator  and  his  sister,  the  latter,  who  was  fl(tanding  by  him,  point- 
ing to  her  signature,  and  saying,  **  There  is  my  signature,  you  bad 
b^ter  place  yours  underneath,"  she  did  not  however  resubscribe: 
Held,  that  the  instrument  was  not  sufficiently  attested,  under  1 
Vict  c  26,  s.  9.    Moore  agst.  Kingy  8  Cur.  243.    (Prerog.) 

4.  (AUeMaHon — Paper  not  described  as  will.)  A.  B.,  (deceased), 
requested  two  persons  present  at  the  same  time  **to  sign  a  paper 
for  him,"  which  they  did  in  his  presence;  the  paper  was  so  folded 
that  the  witness  did  not  see  any  writing  whatever  on  it;  A.  B.  did 
not  state  what  was  the  nature  of  the  paper  in  question.  On  the 
death  of  A.  B.^  it  was  found  to  be  his  intended  will:  Held,  that  it 
\**a8  not  entitled  to  probate,  the  provisions  of  the  ninth  section  of 
the  1  Vict  c  26,  not  having  been  complied  with.  Hott  agst* 
Genge^  8  Cur.  160.    (Prerog.) 

6.  {AttestaHon^Presenee  rf  testator.)  Probate  refused  of  a  will 
signed  by  the  deceased  in  the  presence  of  two  witnesses,  but  sub* 
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scribed  by  them  in  an  adjoining  room,  communicating  with  folding 
doors,  but  in  such  a  situation  that  the  deceased  would  not  see  them. 
In  the  good$  of  Ck)lmany  8  Cur.  118.    (Prerog.) 

6.  {AUesiaHan — Sealing  bp  wiinesees.)  Probate  refused  of  a  will 
signed  by  the  deceased  afUr  the  witnesses  had  subscribed  their 
names,  the  witnesses  having  subsequently  to  the  signing  by  the 
deceased  placed  seals  of^xMite  to  their  names*  Li  the  goods  of 
Byrdy  8  Cur.  117.    (Prerog.)  ' 

7.  (DeecripHon  of  legatee — Eridenee.)  Testatrix  a|^)ointed  as  one 
of  her  executors,  with  a  legacy  of  lOOOl.  'Mord  Sackrille,** 
whom  in  another  part  of  the  will  she  called  <Mord  George  Sack- 
▼ille,'*  there  was  nobody  answering  the  descriptbn,  but  there  was 
Charles,  duke  of  Dorset,  who  was  also  lord  Sackville,  and  had 
been  known  by  the  latter  title  during  the  period  of  his  intimacy 
with  the  deceased,  and  there  had  been  a  brother  of  his  "the  hon. 
George  Germaine,^  who  also  had  been  intimate  with  the  deceased, 
but  who  died  three  years  before  the  date  of  the  will.  Probate 
granted  to  the  duke.  The  Duke  of  Doreei  agst  Lord  Hawarden^ 
3  Cur.  80.    (Prerog.) 

8.  {EMtenee-^IncompeUney  of  one  wUneu.)  A  paper  of  a  testa^ 
mentary  nature  was  produced  by  a  sde  legatee  named  in  it:  it 
purported  to  be  signed  by  the  testator  and  to  be  attested  by  two 
witnesses,  one  of  whom  had,  subsequently  to  the  date  of  the  paper 
in  question,  married  the  legatee.  The  eyidenoe  of  the  other  wit- 
ness, whose  credit  and  testimony  were  unimpeached,  entirely  sup- 
ported the  factum  of  the  paper :  Held,  that  his  sole  testimony  could 
not  sustain  the  paper,  the  circumstances  being  against  the  pro- 
bability of  such  a  will.    Machenstie  agst.  Teo^  8  Cur.  125.    (Pre- 

9.  {Evidence — Particulare — ExecuHon.)  Where  one  only  of  the 
witnesses  deposed  by  affidavit  to  the  will  being  signed  in  the  pre- 
sence of  himself  and  the  other  witness,  but  such  other  witness  had 
no  recollection  as  to  that  point,  probate  was  granted.  In  the  goods 
ofHarOy  8  Cur.  54.    (Prerog.) 

10.  {Emdence — Probate  on  discordant  testimony.)  A  paper  admit- 
ted to  probate  on  the  testimony  of  one  of  the  two  attesting  witnesses, 
although  the  other  deposed  that  it  was  not  signed  by  the  testator 
in  his  presence;  the  circumstances  of  the  case,  oi'  which  one  was 
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a  formal  attestation  clause,  &vouring  the  supposition  of  a  due  eie- 
cutioD,  and  the  first  witness  having,  in  an  affidavit  sworn  a  few 
days  after  the  will  was  made,  deposed  to  the  due  execution,^  the 
seoond  witness  not  having  been  examined  until  two  years  and  a 
half  afterwards.    Gote  agst  (jrowtn^  8  Cur.  151.    (Prerog.) 

11.  {ExteuHcn  hy  blind  pertan.)  Probate  granted  of  the  will  of  a 
blind  person  not  read  over  to  testatrix  in  the  presence  of  the  wit- 
nesses but  proved  by  solicitor  to  have  been  prepared  from  her 
instructicHHs.    Fincham  agst  Edwards^  8  Cur.  63.    (Prerog.) 

12.  (Place  of  ngnature — Primed  fonn.)  Testator  signed  hb  name 
at  the  bottom  of  a  printed  form,  ending  on  the  socond  side  of  a 
sheet  of  paper,  the  will  itself  ending  on  the  first  side:  Held,  that 
the  will  was  duly  signed  at  the  *^  foot  or  end  thereof."  Inikegoode 
ef  Carver^  8  Cur.  29.    (Prerog.) 

13.  {Reference  to  an  unattesied  paper.)  Probate  granted  of  two 
instruments  as  one  will,  one  of  them,  which  was  most  clearly 
referred  to  by  the  other,  being  the  will  of  another  person  previously 
deceased,  and  which  will  was  not  in  the  possession  of  th^  testatrix. 
£i  the  goods  of  the  ComUeee  rf  Durham^  3  Cur.  57.    (Prerog.) 

14*  {Same.)    Probate  granted  of  an  unexecuted  paper  as  part  of  the 
will  of  the  testator,  the  reference  being  undoubted  and  reciprocal, 
and  the  paper  being  annexed  to  the  will.  In  ike  goods  of  WUleS' 
/ord,  3  Cur.  77.    (Prerog.) 

15.  {Same.)  Reference  being  made  in  a  will  to  a  deed,  so  as  to 
make  it  part  of  the  will  of  the  testator,  probate  allowed  of  the  will 
and  a  notarial  copy  of  the  deed.  In  the  goods  qfJHekins^  3  Cur. 
60.  (Pnrog.) 

16.  {Proof  in  wrong  eomrt.)  Where  the  will  was  proved  in  the 
wrong  court,  testator  having  effects  out  of  that  jurisdiction,  and  the 
executor  having  died  before  the  estate  bad  been  fuMy  administered, 
administration  de  bonis  non  was  asked  firom  the  I^rerogative  court 
as  for  the  part  left  unadnunistered,  it  was  refused,  except  upon  the 
footing  of  the  value  of  the  Whole  original  estate.  £i  tie  goods  if 
Hogg,  S  Cat.  n.  (Prerog.) 
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Fsmr  COUNCIL. 
[Selection!  from  9  Ifoora,  Ftrt  3.] 

MARRIAGE.  (Etndenee^Admi$non^CeriificaU.)  SembUyihtii 
in  suits  for  divorce  the  admission  of  the  marriage  by  the  respond- 
ent party  is  not  sufficient  In  this  case  there  was  no  distinct  ad- 
mission, but  the  wife  had  applied  for  and  obtained  alimony  pending 
the  suit,  and  the  certificate  of  the  marriage  had  been  put  in  as  an 
exhibit,  and  further  evidence  of  the  marriage  was  required  in  the 
privy  council.    MeUin  v.  Mellinj  2  M.  403. 

PATENT.  {Exteniian^CandUion.)  Where  the  inventor,  a  me- 
chanic, had  assigned  his  interest  to  the  patentee,  his  master,  the 
judicial  committee,  under  the  circumstances,  made  it  a  condition 
of  their  recommendation  to  the  crown  to  prolong  the  term  of  the 
patent,  that  the  assignees  of  the  patent  should  secure  the  inventor 
an  annuity  during  the  period  of  the  extension.  Re  RuM^dTi  Pa* 
teni,  2  M.  406. 

2.  (Extemiim — Chraunds.)  Term  of  letters  patent  for  improvement 
in  manufacturing  gas  tubes  extended  by  the  judicial  committee, 
under  the  5  &  6  Will.  4,  c  83,  for  six  years,  on  the  ground  of  the 
great  merit  and  utility  of  the  invention,  and  the  inadequate  remu- 
neration in  consequence  of  litigation,  necessary  for  the  protection 
of  the  patent  right.    8.  C. 

3.  (Extefm(m^2  ^  3  Tiet.  e.  67.)  By  the  5  ds  6  \^1.  4,  c,  83, 
8. 4,  it  is  provided,  **  that  no  extension  siball  be  granted  if  the  a[^li- 

^  cation  shall  not  be  made  and  prosecuted  with  efed  before  the 
expiration  of  the  term  originally  granted  in  such  letters-patent:** 
Held,  by  the  judicial  committee,  that  the  petition  for  such  prolon- 
gation must  be  brought  to  a  hearing  before  the  expiration  of  the 
letters-patent,  and  that  the  pendency  thereof  is  not  sufficient  to 
bring  it  within  the  proviso. 

This  rule  was  acted  on  where  the  petitioner  had  been  prevented 
prosecuting  his  petition  before  the  expiration  of  the  letters-patent 
by  the  conduct  of  parties  objecting,  and  from  the  circumstances  of 
the  judicial  conunittee  not  being  sitting,  but  the  5  dc  6  Will.  4,  c 
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83,  8.  4,  haying  been  repealed  by  the  2  &  3  Vict  c.  GT,  their 
lordships,  upon  a  fresh  petition,  granted  an  extension  of  the  letters* 
pat^it  for  seven  3rears  under  that  act,  on  the  ground  that  the  in- 
vention was  an  ingenious  one,  and  that  it  did  not  af^pear  that  the 
patentee  had  received  any  remuneration  within  the  three  years 
previous  to  the  expiration  of  the  patent  Re  Bodmer^t  Paient^  3 
M.  471. 

4.  {Practiee  under  2  4*  3  Viet.  e.  67.)  The  rules  enacted  for 
practice  in  patent  cases  under  the  5  &  6  Will.  4,  c.  83,  must  be 
observed  in  an  application  for  a  prolongation,  under  the  2  d^  3 
Vict,  c  67.    S.  C. 

WILL.  {Endenee — Materiality.)  As  evidence  of  friendly  inter- 
course with  parties  benefited  by  a  doubtful  will  is  admissible  in 
favour  of  that  will,  so  also  is  evidence  of  friendly  intercourse  with 
relations  not  benefited  by  such  will  admissible  against  it,  though 
of  very  slight  weight.    Hitckinga  v.  Wood,  2  M.  355. 
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Digest  of  American  cases. 

[Sdaelioiii  fhm  4  HtfriM»*i  (New  Jemy)  Reporte;  1  Hoirar4*i  (Uni^ 
Reporti;  4  HilTi  and  9  Paige*t  (New  York)  Reporte.] 

ACTION.  Id  an  action  founded  on  a  statute,  giying  a  new  remedy, 
where  none  existed  at  the  common  law,  the  declaration  ought  to 
show  whence  the  plaintiff  derives  his  cause  of  action.  Tkorpe  v. 
Rankin  ei  ol.,  4  Harrison  101. 

3.  In  such  action,  the  declaration  ought  to  set  forth  speciallj  the 
&cts  and  circumstances,  the  exisisoce  of  iHiich  ate  necessary  to 
entitle  the  plaintiff  to  the  action  giren  hy  the  statute;  unless  the 
statute  its^  prescribes  the  form  of  a  declaration,  or  declares  what 
shall  be  deemed  a  sufficient  one.    lb. 

8.  An  action  on  the  case  against  a  sheriff  for  an  escape,  or  for  taking 
an  insufficient  bail  bond,  does  not  sunriye,  and  cannot  therefore  be 
continued  against  his  personal  representatiyes.  Cumringham  y. 
Jofues^  Sheriff  4^.,  ib.  193. 

AMENDMENT.  After  argument  of  a  general  demurrer  to  seyenl 
special  pleas  in  bar  and  judgment  for  the  plaintiff  on  that  demurrer, 
overruling  the  speoial  pliissj  the  fUmM  ipas  peimkled  lotonend 
his  decbuntion  by  adding  a  new  count,  stating  another  injury  done 
him  by  means  of  the  same  wrongful  act  complained  of  in  the  de- 
claration. Ten  Effch  y.  The  Delaware  4>  Rqriian  Canal  Cam' 
pan^f  ib.  5. 

3.  Amendments  are  now  entirely  in  the  sound  discretion  of  the  court, 
and  will  be  allowed  wherever  the  advancement  of  justice  requires 

it  n. 

8.  Each  case  must  depend  upon  its  own  particular  circumstances.  Ib. 

ASSUMPSIT.  To  maintain  the  action  for  use  and  occupation,  there 
must  be  established  the  rdatioil  of  landlord  and  tenant,  a  holding 
by  the  defendant  under  the  knowledge  of  the  plaintiff's  title  or 
claim,  and  under  circumstances  which  amount  to  an  acknowledg- 
ment of  or  acquiescence  in,  such  title  or  claim,  and  an  agreenient 
or  permission  on  the  part  of  the  plaintiff.    The  action  will  not  lie 
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where  the  poesessioQ  has  been  acquired  and  maintained  under  a 
difibrent  or  adverse  title,  o^  where  it  was  tortious  and  makes  the 
bolder  a  trespasser.    Lla^  v.  Haugh^  1  Howard  153. 

2.  If  a  plaintiff  has,  at  the  defendant's  request,  discharged  a  sum  of 
money  or  debt  due  from  the  defendant  to  any  other  person,  by  ap- 
plying his  own  money,  goods,  chattels,  sureties  or  lands  to  such 
discharge,  he  may  recover  the  amount  so  paid  or  satisfied,  in  an 
action  of  general  indebitatus  assumpsit,  for  money  paid,  dsc* 
Cook  adsm.  Litm^  A  Harrison  101. 

8.  But  the  plaintiff  cannot  upon  such  a  count,  recover  more  money 
than  he  actually  paid,  whether  the  payment  was  made  in  money  or 
in  any  thing  else.    Ih. 

4.  If  a  plaintiff  has  expended  money  for  the  defendant,  under  a  qie- 
cial  agreement,  in  a  particular  way  or  for  a  specific  object,  to  be 
repaid  at  a  given  day,  he  may  after  performing  his  part  of  the  con- 
tract and  after  the  expiration  of  the  time,  recover  ike  numeff  $o 
txpemiedf  in  an  action  for  money  paid:  but  he  cannot,  in  tuek 
acHom^  recover  any  advance  or  premium  on  his  outlays,  or  any 
compensation  for  his  risk  or  trouble,  although  by  the  terms  of  the 
spedal  agreement,  the  defendant  was  to  make  him  such  allow- 
ances. If  the  plaintiff  goes  for  such  additional  compensation,  he 
must  declare  upon  and  prove  his  special  agreement.    lb. 

5.  A.  add  certain  lands  to  W.,  who  gave  back  a  bond  and  mortgage, 
which  the  ftnrmer  assigned  to  one  T. ;  and  afterward,  W.  re-con- 
veyed to  A.,  taking  from  him  an  indemnity  against  the  bond.  A. 
ibtesn  eonyejed  the  lands  to  B.,  covenanting  for  quiet  enjoyment; 
and  B.  conveyed  them  to  H.  by  a  quit-claim  deed.  T.  thereupon 
proceeded  to  a  foreclosure  of  the  mortgage  in  chancery,  and,  on 
the  sale,  H.  became  the  purchaser :  Held,  that  H.  might  recover 
against  A.  the  purchase  money  paid  on  the  moatgage  sale,  in  an 
action  of  assumpsit  as  for  money  paid  dec  to  A.^s  use.  HutU  v. 
itMl^of^4HiU845. 

ATTORNEY.  In  order  to  give  the  right  of  proceeding  summarily 
against  an  attorney  to  con^l  the  payment  over  of  money  in  his 
hands,  it  is  not  essential  that  he  should  have  received  the  money 
'  in  any  stdt  or  legal  proceeding,  or  that  he  should  have  been  em- 
ployed to  commence  l^l  proceedings.  Per  Bronson  J.,  MaUer 
of  Dakin,  ih.A2. 
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8.  It  is  enough  if  the  money  was  reoeired  by  the  attorney  in  his  pro* 
fessional  character:  as,  where  the  demand  on  which  he  reoeiyed  it 
was  left  with  him  under  instructions  to  call  for  payment,  or  obtain 
better  security,  but  without  any  directions  to  sue.    Ih. 

8.  Otherwise,  if  the  circumstances  be  such  as  not  to  affi>rd  a  pre* 
sumption  that  he  was  entrusted  in  the  transaction  by  reason  of  his 
professional  character*    lb. 

4.  On  an  application  for  an  order  that  D.,  an  attorney,  pay  oyer' 
moneys  reoeiyed  by  him  for  R.,  it  appeared  that  L.,  who  was  a 
land-agent,  took  a  bond  and  mortgage  in  fayour  of  R.and  sent 
him  the  bond,  but  retained  the  mortgage  for  the  purpose  of  receiy- 
ing  payments  on  it ;  that  several  years  afterward,  L.,  with  the 
assent  of  those  for  whom  he  acted,  among  whom  was  R.,  trans- 
ferred his  land-agencies  to  D.  who  attended  chiefly  to  that  kind  of 
business :  that  D.  neyer  had  the  bond  in  his  possession,  nor  had  he 
instituted  proceedings  to  collect  the  mortgage,  or  been  instructed 
to  do  so;  but  he  reoeiyed  several  sums  of  money  on  the  mortgage 
and  refused  to  pay  them  over,  though  demanded :  Held,  not  a  case 
for  the  summary  interference  of  the  court,  and  the  motion  was 
therefore  denied.    Ih. 

5.  A  sealed  instrument,  when  executed  by  one  acting  as  attorney, 
must  be  executed  in  the  name  of  the  principal,  and  purport  to  be 

.  sealed  with  his  seal.     T&wnsend  v.  Huhhardi  ib.  851. 

6.  Accordingly,  where  a  covenant  for  the  sale  and  purchase  of  lands 
was  subscribed  only  with  the  names  of  B.,  H.,  and  O.,  &nd  com- 
menced thus:  <<  Articles,  &c,  made,  &c.,  between  T.,  &c.,  hp  B. 
their  attorney  f  of  the  first  part,  and  H.  and  O.  of  the  second  part, 

•  witnesseth;"  and  the  concludmg  clause  was  thus:  'Mn  witness 
whereof  the  said  B.,  cm  attorney  of  the  parties  of  the  Jiret  part^ 
and  the  said  parties  of  the  second  part,  have  hereunto  set  their 
hands  and  seals,**  &c. :  Held,  that  the  covenant  did  not  purport  to 
have  been  executed  by  T.  &c.,  and  that  they  could  not  maintain 
an  action  upon  it.    Ih. 

BANKRUPTCY.  Upon  questions  adjourned  from  the  district  to  the 
circuit  court  of  the  United  States,  under  the  *^  act  to  establish  a 
uniform  system  of  bankruptcy  throughout  the  United  States,*'  the 
district  judge  cannot  sit  as  a  member  of  the  circuit  court.  {Die* 
senHente  Taney  C.  J.  and  Catron  J.) 
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GNMeqoeDtly  the  points  a^jounied  cannot  be  brought  before  the 
•opreme  court  by  a  certificate  of  division  of  opinion. 

(Chief  justice  Taney  assents  that  a  division  of  opinion  in  such  a 
case  cannot  be  certified  to  the  supreme  court,  but  for  the  reason  . 
**  that  the  act  of  congress  of  1802,  authorizing  the  certificate,  of 
division  where  the  judges  of  (he  circuit  court  are  opposed  in  opi- 
nion, does  not  apply  to  the  peculiar  and  summary  jurisdiction 
directed  to  be  exercised  in  cases  of  bankruptcy.^) 

Nor  will  an  appeal  or  writ  of  error  lie  from  th^  decision  of  the 
cizciiit  court,  and  it  is  conclusive  on  the  district  judge* 

(P^  CatbonJ.  du$eniienU.  '*  It  is  not  possible  to  reach  this 
court  by  appeal  in  a  bankrupt  case.  This  is  clear;  and  my  bre* 
thren  think  it  equally  dear,  that  no  adjourned  question  can  be 
brought  heie  by  a  division  of  opinion:  -it  follows,  this  court  has  no 
revising  power  over  the  numerous  and  conflicting  constructions  of 
the  bankrupt  law.  In  some  circuits  it  is  held,  that  one  indebted 
^  in  consequence  of  a  defiilcation  as  a  public  oflker;  or  as  ex- 
ecutor or  administrator,  guardian  or  trustee,  or  while  acting  in  any 
other  fidudary  capacity,  ^  can  be  discharged  from  all  his  other 
debts;  and  that  the  less  favoured  creditors  may  take  all  his  pro- 
perty, unless  the  government,  ward,  &c  see  proper  to  come  in  for 
distribution;  when  the  fiduciary  claim  will  also  be  extinguished. 
In  other  circuits,  those  indebted  to  any  amountin  a  fiduciary  ca- 
pacity are  all  exduded  as  a  class:  the  fact  appearing  on  the  fi&e 
of  tbe  petition  it  is  dismissed  of  course.  Such  is  the  construction 
of  the  act  in  the  eighth  circuit;  it  has  exduded  firom  a[^lying 
great  numbers  in  the  eighth  and  other  circuits,  who  would  have 
been  admitted  had  they  applied  in  circuits  where  the  law  is  con- 
strued otherwise.  This  question  has  also  been  brought  here  by  a 
division  of  opinion  from  the  district  of  Kentucky,  at  the  instance 
of  the  district  and  circuit  judges,  acting  together  hs  the  drcuit 
court;  the  question  having  been  adjjoumed  into  that  court  by  the 
district  judge. 

^  In  the  case  of  William  Nelson,  the  question  occurred  in  the 
same  court,  whether  the  bankrupt  law  was  unconstitutional  and 
void  or  otherwise.  It  was  adjourned  as  already  stated  into  the 
circuit  court  by  the  district  judge;  and  there  the  judges  were  op- 
posed in  opinion  and  certified  the  question  to  this  court  for  its  ded- 


Digitized  by  VjOOQIC 


1Q2  JUmiSPBUDBHOE. 

,  sion.  This  was  done  at  the  instance  of  the  bar  of  St  Louis;  the 
district  judge  of  Missouri  having  pronounced  the  bankrupt  act  a 
mere  insolvent  law;  such  as  was  never  contemplated  by  the 
firamers  of  the  constitution,  and  therefore  void.**  **  Pursuant  to 
the  opinion,  decrees  were  entered,  dismissing  the  first  casiBs  pre- 
sented for  final  discharges  in  the  district  of  Missouri;  and  some 
twelve  hundred  more,  depending  in  that  court,  will  be  dismissed, 
unless  the  decrees  are  reversed  which  have  been  entered.  It  was 
thought  by  the  circuit  judge*  due  to  the  country  at  large  and  to 
the  parties  concerned,  thai  this  important  question  should  meet 
with  the  speedy  decision  of  thb  court;  and  therefore  it  was  brought 
here. 

**  No  law  that  congress  ever  passed,  has  in  it  to  a  greater  d^ree, 
the  elements  of  various  construction  and  confusion,  than  the  bank- 
rupt law  of  1841,  when  administered  by  more  than  thirty  judges, . 
acting  separately ;  if  all  are  exempt  firom  the  revising  power  of 
this  tribunal  created  for  the  purpose  (amongst  others)  of  producing 
uniformity  of  decision  and  construction  in  all  cases  over  which  its 
jurisdiction  extends.")    Nelson  v.  Garland^  1  Howard  265. 

9.  The  act  of  congress  of  1841,  entitled  <<  an  act  to  establish  a 
uniform  system  of  bankruptcy  throughout  the  United  States,**  is 
constitutional.  In  the  matter  of  Edward  Klein^  ib.  277.  Deci- 
sion of  judge  Catron  in  the  8th  circuit. 

BANKS.  Whenever  a  banker  has  advanced  money  to  another,  he 
has  a  lien  on  all  the  paper  securities  which  are  in  his  hands  for 
the  amount  of  his  general  balance,  unless  such  securities  were 
delivered  to  him  under  a  particular  agreement.  Bank  if  the  Jfe- 
trapolu  V.  New  England  Bank^  1  Howard  230. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES.  The 
endorsee  of  a  promissory  note,  payable  on  demand^  must  use  due 
diligence:  that  is,  he  must  demand  payment  of  the  maker,  in  a 
reasonable  time,  and  in  case  of  nonpayment,  give  notice  as  in 
other  cases  to  the  endorser.     Perry  v.  Cheen^  4  Harrison  61. 

2.  Whether  parol  evidence  of  a  consent  or  agreement  between  the 
parties  to  such  a  note,  that  payment  should  not  be  demanded  in  a 
reasonable  time^  but  that  it  should  be  treated  as  a  note  payable  in 
one  or  more  years,  would  be  admissible.   Qu€tre.    lb. 

3.  A  note  payable  on  demand,  with  interest^  endorsed  by  the  defend- 
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am,  for  ^  acoommodatieii  of  the  maker,  and  by  the  maker,  with 
the  eoDsent  of  the  endorser;  given  to  the  plaintiff  as  security  for 
money  borrowed,  most  nerertheless  be  treated  as  other  negotiable 
paper.  Ih. 
A.  AKUtf  where  the  endorser  takes  an  assignment  of  all  the  estate 
of  the  maker,  or  has  reoeiyed  efiects  into  his  hands,  to  satisfy  the 
debt;  in  such  case,  no  demand  or  notice  b  necessary.    lb. 

6.  Payment  of  a  note  cannot^be  demanded  on  the  fotarik  cfJulp^  so 
as  to  charge  the  endorser;  but  if  that  be  the  last  day  of  grace, 
demand  should  be  made  on  the  third.  Per  Bronson  J.  SkMom 
▼.  Badkam^  4  HUl  129. 

H.  Where  the  drawee  of  a  bUl  of  exchange  refuses  to  accept  or  pay, 
the  drawer  and  endorsers  are  liable  to  the  kcider  in  an  action  on 
tbe  bilL     iS^ydoM  eiaLy.  Wettfall,  ib.  211. 

7.  After  acceptance,  the  drawee  b  frimafaeie  the  principal  debtor, 
the  drawer  and  endorsers  being  regarded  as  mere  sureties;  and 
ooQsequently  no  action  will  lie  against  the  latter  in  the  name  of 

'  iheaeeeficr.    Ih. 

8.  Otherwise,  where  the  drawee  accepts  and  pays  for  the  accommo- 
datioQ  of  the  drawers;  in  which  case  he  may  recover  the  amount 
in  an  action  for  money  paid  to  their  use.    Ih. 

f.  If,  however,  the  acceptance  be  made  with  knowledge  of  the  fiust 
that  one  of  the  drawers  signed  merely  as  surety,  he  will  not  be 
liable  to  the  acceptor;  and  thb»  whether  the  relation  between  the 
drawers  appear  on  the  ftceofthe  bill  or  not    Ih. 

10.  fiL,  a  commission  merchant  in  the  city  of  New  York,  agreed  to 
accept  drafts  of  N.  to  the  amount  of  $20,000,  taking  a  bond  and 
mortgage  from  him  for  twice  that  sum  as  security;  and  it  was 
fiirther  agreed  that  all  produce  shipped  to  New  York  by  N.  should 
be  sent  to  8.  for  sale  on  commission,  that  the  latter  should  thus 
be  kept  in  ftmds  to  meet  hb  acceptances  as  they  became  due,  and 
that  he  should  be  entitled  to  two  and  a  half  per  cent,  commission 
on  all  advances  or  acceptances  met  otherwise  than  with  produce. 
N.'s  drafts  were  afterwards  accepted  and  paid  by  S.  to  an  amount 
exceeding  the  value  of  the  produce  consigned;  and  he  charged  N. 
'  with  interest  on  all  sums  thus  paid,  together  with  two  and  a  half 
per  cent  commission  on  acceptances  not  met  with  produce:  Held, 
in  an  action  by  S.  to  recover  the  sum  advanced  upon  one  of  the 
TOL.  n.  17 


Digitized  by  CjOOQIC 


194  lumisrmvDBHCB. 

drafts,  that  the  trtnsactioD  was  not  neooasarffly  usurious;  especially 
as  it  appeared  that  the  charge  for  oommissioii  was  customary 
among  merchants  engaged  in  similar  business**  Coweii  J.  dis- 
sented,   lb. 

11.  An  accommodation  endorsement  made  by  one  member  of  a  mer- 
cantile  firm  without  the  assent,  either  express  or  implied,  of  his 
copartners,  cannot  be  enforced  against  the  latter,  eioept  in  favour 
of  a  hcnafide  holder  without  notice.  Per  Nelson  C.  J.  Aiuim 
tt  al*  Y.  Vanderwiark^  ib.  259. 

12.  N.  gave  L.  a  business  note,  endorsed  by  M.,  which  was  trans- 
ferred to  A.  After  the  note  fell  due,  M.,  being  indebted  to  N., 
made  another  note  for  the  same  amount,  payable  to  the  order  of 
and  endorsed  by  the  latter  together  with  V.  dt  Co.,  and  sent  it  to 
A.  as  a  substitute  for  the  first  note,  which  he  desired  should  be 
returned  to  him:  Held,  that  though  the  firm  name  of  Y.  dc  Co» 
was  used  for  M.'s  accommodation,  the  circumstances  were  not  suffi- 
cient to  charge  A.  with  knowledge  of  the  ftct;  and  that  he  was 
therefore  entitled  to  a  verdict  against  all  the  members  of  the  firm, 
though  the  endorsement  was  made  by  one,  without  the  knowledge 
or  consent  of  the  others.    Ih. 

13.  A  statement  of  a  particular  fund  in  a  draft  or  bill  of  exchange, 
if  inserted  merely  as  a  direction  to  the  drawee  how  to  reimburse 
himself,  will  not  vitiate  it.  KdUy  v.  T\e  Maffotf  4^.,  if  Brook* 
lyn^  ib.  263. 

14.  Accordingly,  in  an  action  against  the  city  of  Brooklyn  by  an 
endorsee  of  an  instrument,  signed  by  the  mayor  and  countersigned 
by  the  clerk,  in  these  words:  ^'  To  the  treasurer  of  the  city  of 
Brooklyn,  at  the  Long  Island  Bank — ^Pay  A.  L.  or  order,  fifteen 
hundred  dollars  for  award  No.  7,  and  charge  to  Bedford  road 
assessment,''  d^c:  Held  that,  notwithstanding  the  latter  clause, 
the  instrument  was  a  negotiable  bill  of  exchange.    Ih. 

15.  In  an  action  on  a  promissory  note  brought  by  one  not  entitled 
to  be  treated  as  a  bona  fide  holder,  the  maker  may  defend  on  the 
ground  that  the  note  was  given  in  consideration  of  land  sold  for 
the  purpose  of  defrauding  creditors;  and  this,  though  he  viras  him- 
self a  party  to  the  fraud.     Ntllii  v.  Clarky  ib.  424. 

16.  B.  conveyed  certain  lands  to  C.  for  the  purpose  of  defrauding 
creditors,  and  took  back  a  bond  and  mortgage  for  a  part  of  the 
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pvicbase  money.  The  bond  and  mortgage  were  afterwards  can- 
odled  in  consideration  of  C.%  giving  his  note  to  one  W.  for  a  house 
and  lot  whidi  the  latter  had  oontracted  to  seU  to  B.  Before  the  time 
arrived  for  executing  this  contract,  B.  obtained  a  discharge  under 
the  insolyeot  act,  wheieupon  hb  assignee  demanded  the  note  of 
W.  who  delivered  it  up  tb  him;  and,  by  a  subsequent  arrange- 
ment  between  B.  and  W.,  the  contract  between  them  was  also 
given  up  to  be  cancelled:  Held,  in  an  action  by  one  deriving  title 
to  the  uote  under  the  assignee,  with  full  knowledge  of  the  cir- 
cumstances under  which  it  had  been  given,  that  C  was  not  liable. 
Ih. 

CHANCERY.  A  feet  tried  and  decided  by  a  court  of  competent 
jurisdiction,  cannot  be  contested  again  between  the  same  parties; 
and  there  is  no  difierence  in  this  respect  between  a  ver&t  and 
judgment  at  common  law  and  a  decree  of  a  court  of  equity.  Bank 
iftke  Umiied  Siaiea  et  ol.,  v.  Benerlff  el  #1.,  1  Howard  134. 

S«  But  an  answer  in  chancery  setting  up  as  a  defence  the  dismis- 
aion  of  a  former  bill  filed  by  the  same  complainants,  is  not  suffi- 
cient unless  the  record  be  exhibited.    Ih. 

5.  A  disposition -by  a  testator  of  his  personal  property  to  purposes 
other  than  the  payment  of  his  debts,  with  the  assent  of  creditors, 
is  in  itself  a  charge  on  the  real  estate,  sulijecting  it  to  the  payment 
of  the  debts  of  the  estate,  although  no  such  charge  is  created  by 
the  words  of  the  will.    Ih. 

4.  Lapse  of  time  is  no  defence  where  there  is  an  unexecuted  trust  to 
pay  debts  which  have  been  declared  by  a  court  to  be  unpaid  in 
point  of  feet.    Ih. 

&  It  is  not  merely  on  the  presumption  of  payment,  or  in  analogy  to 
the  statute  of  limitations,  that  a  court  of  chancery  refuses  to  lend 
its  aid  to  stale  demands.  There  must  be  conscience,  good  faith, 
e  od  reasonable  diligenee  to  call  into  action  the  powere  of  the  court. 
M'EMigU  V.  Taylor,  ib.  \%\. 

6.  In  matters  of  account,  where  they  are  not  barred  by  the  act  of 
liimtations,  courts  of  equity  refuse  to  interfere,  after  a  considerable 
lapse  of  time,  from  considerations  of  public  policy,  and  from  the 

.  £fficulty  of  doing  entire  justice,  when  the  original  transactions 
have  become  obscured  by  time  and  the  evidence  may  be  lost  Ih. 

7.  A  court  of  equity,  which  never  is  active  in  relief  against  con* 
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scieoce  or  public  conveDieDce,  has  always  refused  its  aid  to  stale 
demands,  where  the  party  has  slept  upon  his  rights  for  a  great 
length  of  time.  Nothing  can  call  forth  this  court  into  activity  hut 
conscience,  good  faith,  and  reasonable  diligence.  Where  these 
are  wanting,  the  court  is  passive,  and  does  nothing;  laches  and 
neglect  are  always  discountenanced ;  and  therefore  from  the  begin- 
ning of  this  jurisdiction,  there  was  alwayft  a  limitation  of  suit  in 
this  court.    Bowman  et  aZ.  v.  Waihen  ei  a2.,  ib.  169. 

8.  Every  new  right  of  action,  in  equity,  that  accrues  to  a  party, 
whatever  it  may  be,  must  be  acted  upon,  at  the  utmost,  within 
twenty  years.    Ib. 

0.  And  though  the  claimant  may  have  been  embarrassed  by  the 
frauds  of  others  or  distressed,  it  is  not  sufficient  to  take  the  case 
out  of  the  rule.    Ib. 

10.  When  the  complainants  have  long  slept  upon  tbdr  rights,  this 
court  must  remain  passive  and  can  do  nothing;  and  this  is  equally 
true,  whether  they  knew  of  an  adverse  possession,  or  through 
negligence  and  a  fiulure  to  look  after  their  interests,  permitted  the 
title  of  another  to  grow  into  full  maturity.    Ib. 

11.  Where  a  decree  is  passed  by  the  court  below  against  an  execu- 
tor, being  the  defendant  in  a  chancery  suit,  and  before  an  appeal 
is  prayed  the  executor  is  removed  by  a  court  of  competent  juris- 
diction, and  an  administrator  de  bonU  non  with  the  will  annexed, 
is  appointed,  all  further  proceedings,  either  by  execution  or  appeal 
are  irregular,  until  the  administrator  be  made  a  party  to  the  suit 
Taylor  el  oZ.  v.  Savage^  ib.  282. 

12.  If  an  execution  be  issued  before  the  proper  parties  are  thus  made, 
it  is  unauthorized  and  void,  and  no  right  of  property  will  pass  by 
a  sale  under  it.    Ib. 

13.  The  administrator  cannot  obtain  redress  by  application  to  this 
court,  but  must  first  be  made  a  party  in  the  court  below.  This 
may  be  done  at  the  instance  of  either  side.    Ib. 

14.  After  he  is  thus  made  a  party,  he  may  stay  proceedings  by  giv- 
ing bond,  or  the  complainants  may  enforce  the  decree  if  the  bond 
be  not  given  in  time.    Ib. 

15.  It  is  not  dear  that  a  complainant,  who  has  appealed  from  a 
decree  ia  his  favour  in  the  hope  of  obtaining  a  larger  sum,  can, 
pending  the  appeal,  issue  execution  upon  the  decree  of  the  court 
below.    Ib. 
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16.  If  the  owner  of  land  recognises  a  sale  of  it,  although  made  by  a 
person  who  had  no  autlMMrity  to  sell,  there  is  a  priyity  of  contract 
b^ween  the  owner  and  the  purchaser,  which  a:  court  of  equity  will 
enforce.    BiidUuifiofi  etdLy.  Updkawy  1  Howard  56. 

17.  But  the  owner  is  entitle^^  to  all  the  advantages  of  the  sale  thus 
recogaiaed.    lb. 

18.  A  perpetual  injunction  will  be  decreed  in  such  a  case  to  prohi- 
bit the  owner  of  the  l^al  title  from  prosecuting  his  ejectment.  lb. 

19.  Where  the  charge  in  the  bill  is  substantially  a  fraudulent  attempt 
to  convert  that  into  an  abeolute  sale  which  was  originally  meant 
by  the  parties  to  be  a  security  for  a  loan,  evidence  is  admissible 
to  ascertain  the  truth  of  the  transaction,  thou^  the  deed  be  abso- 
lute on  its  fiioe.    Morris  v.  Nizen  et  ol.,  ib.  118. 

20.  Where  there  is  proof  of  parties  meeting  upon  the  footing  of  bor- 
rowing and  lending,  with  an  ofier  to  secure  the  lender  by  a  mort- 
gage upon  particular  property;  if  a  deed  of  the  property  absolute 
upon  the  face  of  it,  be  given  to  the  lender,  and  the  lender  also  take 
a  bond  from  the  borrower,  equity  will  interpret  the  deed  to  be  a 
security  for  money  loaned,  unless  the  lender  shall  show  by  proofs, 
that  the  borrower  and  himself  subsequently  bar^iined  upon  an- 
other footing  than  a  loan.    Ib. 

il.  Where  a  loan  is  an  inducement  for  the  execution  of  a  deed  which 
is  absolute  on  the  face  of  it,  though  the  loan  is  not  recited  as  the 
consideration  of  the  deed  or  as  any  part  of  it,  if  the  lender  or 
grantee  in  the  deed  treats  it  subsequently  as  the  consideration  or 
a  part  of  it,  equity  will  declare  the  deed  to  be  a  security  for  money 
loaned.    Ib. 

22.  The  answer  of  one  defendant  in  equity  is  not  evidence  in  behalf 
of  another  defendant.    Ib. 

23.  If,  in  equity,  it  is  admitted  or  proved  that  one  of  the  documents 
in  a  transaction  was  not  intended  to  be  what  it  purports,  it  subjects 
other  documents  in  the  same  transaction  to  suspicion.    Ib. 

24.  Courts  of  law  have  concurrent  jurisdiction  with  courts  of  equity 
in  cases  of  fraud :  and  will  not  permit  a  plaintiff  to  recover  in  any 
case,  where  upon  the  same  evidence  of  actual  or  constructive  fraud, 
a  court  of  equity  would  decree  against  him.  Tamlin  ad$m.  Dtn^ 
ex  dem.  CaXy  4  Harrison  77. 

25.  If  he  who  has  the  legal  title,  by  his  adts  and  conversations,  in- 

17* 
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duces  another  to  purcbaae  the  premiaes  under  another  title,  and 
stands  hy  and  sees  him  take  a  deed  and  pay  his  money  for  it,  it 
is  a  fraud  per  «e.  lb. 

26.  In  general,  courts  of  law  will  not  lend  their  aid  in  enforcing 
injunctions  from  chancery ;  nor  will  they  ordinarily  take  any  notice 
of  such  writs,  in  the  course  of  proceedings  at  law.  Ptr  Nelson, 
C.  J.    Kelle^  4*  Marcp  v.  Cawing,  4  HiU  266. 

27.  H.  having  made  a  voluntary  assignment  of  all  his  effects  for  the 
benefit  of  creditors,  an  injunction  was  obtained  on  a  bill  filed  against 
him  and  the  assignees  restraining  them  from  collecting  ox  receiving 
any  debts  due  to  H.;  after  which,  C,  with  full  knowledge  of  the 
injunction,  paid  to  the  assignees  the  amount  of  a  note  given  them 
for  an  account  which  H.  had  against  him.:  Held,  in  an  action  on 
the  note  by  one  to  whom  it  was  transferred  after  it  became  due, 
that  the  payment  to  the  assignees  constituted  a  good  defence,  /ft. 

28.  Where  several  devisees  are  bound  to  contribute  eiqually,  or  rate- 
ably,  towards  the  satisfaction  of  a  debt  due  from  the  testator  or 
intestate,  if  the  creditor  recovers  a  judgment  against  a  part  of  such 
devisees  or  heirs  for  his  whole  debt,  which  judgment  is  a  lien  upon 
lands  sufficient  to  satisfy  the  portion  of  the  debt  which  the  defcusd- 
ants  in  such  judgment  are  equitably  bound  to  pay,  and  then  suffers 
his  judgment  to  lie  until  the  defendants  therein  have  disposed  of 
the  property  on  which  it  was  a  lien  and  such  lien  is  extinguished, 
the  other  heirs  or  devisees  or  their  property,  are  not  liable  in 
equity  to  pay  the  creditor  his  whole  debt,  but  only  their  rateable 
proportions  thereof.    Schermerkam  v.  Barkydt,  0  Paige  28. 

29.  Where  the  parties  to  a  contract,  for  the  sale  and  purchase  of 
iron,  intended  to  contract  for  a  certain  number  of  tons  gross 
weight,  at  a  specified  price  by  the  ton,  but  in  reducing  the  contract 
to  writing  the  term  tons  only  was  used,  without  any  thing  appear* 
ing  upon  the  face  of  the  contract  to  show  that  any  other  than  sta- 
tute tons  of  2000  pounds  avoirdupois  were  intended:  Held,  that  in 
a  suit  at  law  upon  the  contract,  the  parties  would  be  precluded 
from  showing  that  tons  gross  weight  were  intended;  and  that  the 
party  injured  by  the  mistake  might  therefore  file  a  bill  in  chancery 
to  reform  the  written  contract  so  as  to  make  it  conform  to  the 
actual  understanding  and  intent  of  the  parties  to  the  same.  Manf 
v.  Beekman  Iran  Company ,  ib.  188. 
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M.  Where  the  officers  or  agents  of  a  corporatioa  are  made  parties 
to  a  bill  filed  against  the  corporation,  for  the  purpose  of  compel- 
ling ^  answer  upon  oath,  aiui  the  complainant  by  mistake  inserts 
a  prayer  (or  relief  against  such  officers  as  well  as  against  the  com- 
pany, the  officers  cannot  demur  to  the  discovery  and  relief  gene- 
rally. But  they  should  nftdce  the  discovery  sought  and  demur  to 
the  rdief ;  or  should  answer  the  bill  generally,  and  then  oliject,  at 
the  hearing,  that  they  had  been  improperly  made  parties  to  the 
suit  for  relief  as  well  as  for  discovery.    Ih. 

81.  The  case  of  officers  and  agents  of  a  corporation  is  an  exception 
to  the  genial  rule  that  a  person  who  has  no  interest  in  the  sub- 
ject matter  of  the  litigation,  and  who  is  a  mere  witness,  cannot  be 
made  a  defendant  in  a  bill  in  chancery.  But  they  can  only  be 
made  parties  for  discovery,  where  relief  is  sought  against  the  cor- 
poration; and  not  where  the  whole  relief  claimed  is  against  persons 
other  than  the  corporation.    Ih.- 

82.  Where  the  officers  or  agents  of  a  corporation  are  made  parties 
to  a  biO  in  chancery,  for  the  purpose  of  obtaining  a  discovery  of 
fiu^ts  within  their  knowledge  as  such  officers  or  agents,  it  is  not 
necessary  for  the  complainant  to  show  in  his  bill  that  they  alone 
are  acquainted  with  the  facts  as  to  winch  an  answer  is  sought  It 
is  sufficient  if  it  appears  that  the  Acts  charged  in  the  biU  are  ma- 
terial to  the  relief  sought  against  the  corporation,  and  are  known 
to  the  officers  or  agents  as  such;  especially  if  the  discovery  rdates 
to  transactioos  with  them  and  in  that  character.    lb. 

88.  Praying  rdief  against  some  of  the  defendants  in  a  suit  as  to 
whom  the  complainant  is  not  entitled  to  relief  but  to  a  discovery 
merely,  does  not  render  a  bill  multi&rious.    /ft.  . 

84.  Where  a  demurrer  to  a  bill  is  accompanied  by  an  answer,  al- 
though such  answer  merely  denies  combination,  and  the  demurrer 
is  overruled,  if  the  complainant  wants  a  further  answer  he  must 
file  exceptions  to  the  answer  already  put  in.    lb. 

85.  The  court  of  chancery  may  decree  the  specific  performance  of 
a  contract  for  the  sale  of  lands  lying  in  another  state,  where  the 
party  who  is  to  make  the  conveyance  is  within  the  jurisdiction  of 
the  court,  and  has  been  served  with  process.  Svipken  v.  Fowler^ 
ib.  280. 

80.  And  where  the  defendant  in  such  a  suit  is  an  infent,  the  proper 


Digitized  by  CjOOQIC 


200  JURI8PRUDSNCS. 

decree  b  that  he  convey  the  legal  title  to  the  premiaes  wheo  he 
arrives  at  the  proper  age  to  enable  him  to  do  so,  according  to  the 
laws  of  the  state  where  the  property  is  situated;  and  that  in  the 
meantime  the  vendee  be  permitted  to  receive  and  retain  the  pos- 
session of  the  property.    lb. 

37.  The  courts  of  common  law  have  no  authority  to  take  testimony, 
upon  a  commission  issued  for  that  purpose,  except  such  authority 
as  is  conferred  upon  those  courts  by  statute;  and  in  taking  such 
testimony  the  regulations  prescribed  by  the  legislature  must  be 
strictly  complied  with.    Brawn  v.  Soutkwortk^  ib.  851. 

98.  But  the  court  of  chancery,  independent  of  any  statutory  autho- 
rity, has  always  possessed  the  power  to  issue  a  commission  for  the 
examination  of  witnesses,  either  in  or  out  of  the  state,  and  to 
direct  the  manner  in  which  the  commission  shall  be  returned.    Ih. 

30.  And  the  manner  of  executing  and  returning  commissions  to  take 
testimony  in  the  court  of  chancery,  is  r^^lated  by  the  rules  and 
practice  of  the  court,  and  not  by  any  statutory  provision,  except 
as  to  the  right  of  parties  and  their  counsel  to  be  present  and  to 
examine  and  cross-examine  the  witnesses  orally.    Ih. 

40.  By  the  settled  practice  of  the  court  of  chancery,  a  commission 
for  the  examination  of  witnesses,  in  suits  pending  in  that  court, 
may  be  returned  by  the  commissioners  by  mail,  directed  to  the 
proper  officer  of  the  court  with  whom  the  depositions  are  to  be 
filed,  unless  the  court  has  made  a  special  order  for  the  return  of 
the  commission  in  a  difierent  manner.    lb* 

41.  The  commissioners,  after  taking  the  testimony  of  witnesses  un- 
der a  commission,  should  enclose  the  commission  and  the  deposi- 
tions under  their  seals,  and  should  severally  write  their  names 
upon  the  outside  of  the  envelope.  But  a  mere  irregularity  of  the 
commissioners,  in  su^ring  one  of  their  number  to  write  the  names 
of  all  the  commissioners  upon  the  envelope,  through  mistake  or 
inadvertence,  where  there  is  no  doubt  as  to  the  genuineness  of  the 
dejpositions,  and  that  they  have  not  been  altered  since  they  were 
taken  and  certified  by  the  commissioners,  will  not  prevent  the 
court  from  receiving  the  testimony.    lb. 

42.  Where  by  mistake  the  witness  intended  to  be  examined  under  a 
commission  was  not  rightly  named  therein,  but  the  commissioners 
notwithstanding  such  mistake,  examined  the  witness  upon  the  inter- 
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rogatories  annexed  to  the  commission:  Held,  that  the  deposition 
was  eztrajadicial  and  could  not  be  received  as  evidence  in  the  suit* 
lb.  352. 

43.  The  article  of  the  revised  statutes  relative  to  taking  the  testi- 
mony of  witnesses  out  of  the  state^  only  applies  to  the  taking  of 
such  testimony  in  actions  l>rought  in  courts  of  common  law.    lb. 

CHOSE  IN  ACTION.  A  mere  jui  precariuMy  or  right  resting  in 
courtesy— e.  g.  an  anticipated  donation  from  government — ^is  not 
assignable.    Per  Cowen  J.    Mwuell  v.  Lewis^  4  Hill  635. 

2.  L*  and  W.,  having  contracted  with  the  canal  commissioners  to 
construct  certain  bridges  on  the  Chenango  canal  by  the  15th  of 
October,  1836,  and  having  commenced  the  work,  agreed  with  M. 
that  he  should  go  on  and  complete  it  at  his  own  expense,  and  be 
entitled  to  receive  from  the  canal  commissioners  the  compensation 
provided  for  in  the  original  contract.  The  work  was  accordingly 
completed  by  M.,  and  he  received  his  pay.  Afterwards,  an  award 
was  made  in  favour  of  L.  and  W.  on  account  of  the  original  contract, 
pursuant  to  an  act  passed  in  April,  1 836,  providing  for  extra  allow- 
ances to  contractors  on  the  Chenango  canal,  (Stu*  L.  '36,  p.  201,) 
and  one  half  the  sum  awarded  was  paid  over  to  L.;  Held,  in  an 
action  against  him  by  M.  to  recover  the  money  thus  received,  that 
the  latter  had  no  right  to  it    Nelson  C.  J.  dissented,    lb. 

CONSTITUTIONAL  LAW.  A  person  in  custody  under  a  eapias 
ad  mUitfaeiendwn  issued  under  the  authority  of  the  circuit  court 
of  the  United  States,  cannot  legally  be  discharged  from  imprison- 
ment by  a  state  officer,  acting  under  a  state  insolvent  law.  Dim- 
can  V.  Durti  ei  ol.,  1  Howard  301. 

2.  A  state  law,  passed  subsequently  to  the  execution  of  a  mortgage, 
which  declares  that  the  equitable  estate  of  the  mortgagor  shall  not 
be  extinguished  for  twelve  uKmths  ader  a  sale  under  a  decree  in 
chancery,  and  which  prevents  any  sale,  unless  two*thirds  of  the 
amount  at  which  the  property  has  been  valued  by  appraisers  shall 
be  bid  therefor,  is  within  the  clause  of  the  tenth  section  of  the  first 
article  of  the  constitution  of  the  United  States,  which  prohibits,  a 
state  from  passing  a  law  impairing  the  obligation  of  contracts. 

.    Bronsom  v.  Kinxie  ei  ol.,  ib.  311. 

Per  Taney  C.  J.  **  Undoubtedly  a  state  may  regulate  at  plea- 
sure the  modes  of  proceeding  in  its  courts  in  relation  to  past  con- 
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tracts  as  well  as  future.  It  may,  for  example,  shorten  the  period 
of  time  within  which  claims  shall  be  barred  by  the  statute  of  limi« 
tations.  It  may,  if  it  thinks  proper,  direct  that  the  necessary 
implements  of  agriculture,  or  the  tools  of  the  mechanic,  or  articles 
of  necessity  in  household  furniture,  shall,  like  wearing  apparel,  not 
be  liable  to  execution  on  judgments.  Regulations  of  this  descrip- 
tion have  always  been  considered  in  every  civilized  community  as 
properly  belonging  to  the  remedy,  to  be  exercised  or  not  by  every 
sovereignty  according  to  its  own  v;ew8  of  policy  and  humanity. 
It  must  reside  in  every  state  to  enable  it  to  secure  its  citizens  from 
unjust  and  harassing  litigation,  and  to  protect  them  in  those  pur- 
suits which  are  necessary  to  the  existence  and  well  being  of  every 
community.  And  although  a  new  remedy  may  be  deemed  less 
convenient  than  the  old  one,  and  may  in  some  degree  render  the 
recovery  of  debts  more  tardy  and  difficult,  yet  it  will  not  follow 
that  the  law  is  unconstitutional.  Whatever  belongs  merely  to  the 
remedy  may  be  altered  according  to  the  will  of  the  state,  provided 
the  alteration  does  not  impair  the  obligation  of  the  contract.  But 
if  that  eflect  is  produced,  it  is  immaterial  whether  it  is  done  by 
acting  on  the  remedy  or  directiy  on  the  contract  itself.  In  either 
case  it  is  prohibited  by  the  constitution.''  **  It  is  difficult,  perhaps, 
to  draw  a  line  that  would  be  applicable  in  all  cases  b^ween  legi- 
timate alterations  of  the  remedy,  and  provisions  which,  in  the  form 
of  remedy,  impair  the  right  But  it  is  manifest  that  the  obligation 
of  the  contract  and  the  rights  of  a  party  under  it,  may  in  effect  be 
destroyed  by  denying  a  remedy  altogether;  or  may  be  seriously 
impaired  by  burdening  the  proceedings  with  new  conditions  and 
restrictions,  so  as  to  make  the  remedy  hardly  worth  pursuing. 
And  no  one,  we  presume,  would  say  that  there  is  any  substantial 
difierence  betwe^  a  retrospective  liiw  declaring  a  particular  con- 
tract or  class  of  contracts  to  be  abrogated  and  void,  and  one  which 
took  away  all  remedy  to  enforce  them,  or  encumbered  it  with  con- 
ditionis  that  ruddered  it  useless  or  impracticable  to  pursue  it.**   /&• 

8.  The  statute  authorizing  a  private  road  to  be  laid  out  over  the  lands 
of  a  person,  without  his  consent,  is  unconstitutional  and  void. 
(Nelson  C.  J.  dissented.)     Taylor  v.  Porter,  4  Hill  140. 

4.  The  legislature  can  only  exercise  such  powers  as  have  been  dele- 
gated to  it,  and  when  it  transcends  these  limits,  its  acts  are  utterly 
void.    Per  Bronson  J.    lb. 
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5.  llie  phrase  law  of  the  land^  in  the  oonstitution,  imports  a  8uit» 
trial,  and  judgment  according  to  the  course  of  the  common  law,  or 
in  the  established  and  usual  mode  of  contesting  individual  rights. 
lb. 

6.  Private  property  cannot  be  taken  for  pubUe  use,  without  making 
just  compensation  to  the  owner.    lb. 

CONTRACT.  It  is  a  general  rule  that  courts  will  not  aid  eithw 
party  in  enforcing  an  illegal  execuiorp  contract;  nor,  if  ececnletf, 
will  they  aid  either  party  in  setting  it  aside,  or  in  recoTering  back 
what  has  passed  under  it.    Nellu  v.  CIotIp,  ib.  424. 

2.  An  agreement  for  stipulated  damages,  for  the  breach  of  a  con* 
tract,  necessarily  implies  that  such  damages  are  to  be  reoeiyed  in 
aatisfoction  of,  and  as  a  full  compensation  for,  the  breach  of  the 
agreen^t  to  which  such  stipulation  applies.  ShieU  y.  Jf 'JViH, 
9  Paige  102. 

CX)NTRIBDTION.  The  principle  that  lands  consisting  of  difierent 
parcels,  suliject  to  a  general  incumbrance,  are  in  equity  to  be 
charged  in  the  inverse  order  of  the  alienation  of  the  seveoral  par- 
ens, applies  to  cases  where  the  owner  of  the  lands  has  given 
thereon  several  mortgages  of  difierent  dates.  Sekfjter  v.  Tetter^ 
ib.  173. 

2.  A  general  lien  will  be  thrown  upon  such  particular  pared  of  land 
as  will  give  a  mortgagee  the  benefit  of  the  priority  of  his  morU 
gage  upon  the  lands  of  the  mortgagor,  or  upon  a  part  thereof,  over 
subeequent  incumbrances,  either  upon  the  whole  premises  w  upon 
a  part  thereof.    Ib. 

CORPORATION.  A  municipal  corporation  may  issue  negotiabki 
paper  for  a  debt  contracted  in  the  course  of  its  proper  business; 
and  no  provision  in  its  charter  or  elsewhere,  merely  directing  a 
certain  form  in  affirmative  words,  should  be  construed  as  taking 
away  this  power.  Per  Cowen  J.  KtUtff  v..  JKsjfor  4^.  ^ 
Brooklpm,  A  HiU  268. 

2.  The  same  rule  applies  to  all  corporations,  whether  public  or  pri- 
vate.   Per  Cowen  J.  Ib. 

9.  Where  the  charter  of  a  municipal  corporation  provided  that  All 
moneys  should  be  drawn  from  the  treasury  in  pursuance  of  an 
order  of  the  common  council,  signed  by  the  mayor  dsc:  Held, 
that  a  negotiable  draft  on  the  treasury,  signed  in  the  manner 


Digitized  by  CjOOQIC 


204  JUBISPmiTDXHOB. 

^ . i , 

.di^edted^blltJlSlled  od  the  hmms  of  a  mere  note  or  memonukhim 
in  the  corponitioii.miiiiites,  wiihoot  a  formal  oidtt  haying  been 
entered,  was  a  safficient  compliance  with  the  cfaarthr;  it  appearing 
that  this  was  the  accustomed  mode  of  drawing  moneys.    Ih. 

4*  The  corporation  will  not  be  discharged  from  liability  on  such  draft 
by  the  omission  of  the  holder  to  make  presmtment  to  the  treasurer 
and  gi?e  notice,  provided  it  be  shown  that  it  neither  has  suflered 
nor  can  suffer  fhxn  the  omission.  lb. 

(L  In  a  contract  made  by  the  agents  of  a  corporation,  not  under  seal, 
it  is  sufficient  to  bind  the  corporation  if  it  appears  upon  the  contract 
that  the  agents  who  signed  it  intended  to  contract  for  the  corpora* 
tion,  as  such  agents,  and  not  for  themselyes  as  individuals.  Jfoffjf 
▼.  Beelman  hroH  CcmpoMy^  0  Pdge  188. 

6.  A  corporation  which  is  not  prohilnted  by  law  from  doing  so,  and 
without  any  express  power  in  its  charter  for  that  purpose,  may 
make  a  negotiable  promissory  note,  payable  eithw  at  a  fiiture  day 
or  upon  demand,  where  such  note  is  in  fact  made  or  given  for  any 
of  the  legitimate  purposes  for  which  the  company  was  incorporated. 
AUomejf  Cftnerol  v.  lAfe  and  Fire  Jfuaroiice  OMpqwiiy,  ib.  470. 

7.  A  corporation  may  be  bound  by  the  acts  of  its  agents,  although 
such  acts  have  not  been  authorized  by  a  deed  or  power  in  writing 
under  its  corporate  seal,  or  even  by  a  written  instrument  not  under 
seal,  except  in  cases  where  by  the  stetute  of  frauds  or  otherwise 
the  contract,  if  made  by  a  natural  person,  must  be  reduced  to 
writing  to  be  valid.  American  Buuranee  Ckm^^anjf  v.  OdUef , 
ib.  497. 

8.  The  acte  and  assent  of  corporations,  like  those  of  individuals,  may  . 
be  inferred  from  other  facts  and  circumstences  although  such  acts 
or  assent  are  not  evidenced  by  writing.    Ib. 

0.  Where  the  president  of  a  corporation  authorizes  an  attorney  or 
solicitor  to  prosecute  or  defend  a  suit,  or  to  commence  any  legal 
proceeding  in  which  the  corporation  is  interested,  the  attorney  or 
solictor  will  be  authorized  to  appear  for  the  corporation,  and  such 
corporation  will  be  bound  by  his  acts  as  their  attorney  or  solicitor. 
And  if  the  president  exceed  his  authority  in  retaining  such  attorney 
or  solicitor,  the  corporation  roust  look  to  him  for  any  damages 
sustained  in  consequence  of  such  unauthorized  act.    Ib. 

CX)VBNANT.    A  covamnt  was  entered  into  b^ween  S.  and  T.  of 
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the  one  part  and  B.  of  the  other,  wherdn  S.,  who  owned  certain 
lands,  agreed  to  sell  them  'to  ike  beti  advoiUage  he  amid  obtain 
for  tkem  in  ea$k  between  the  date  of  the  ewemmt  and  thejbret  of 
October  then  next,  and  pay  the  proceeds  to  B.^  wiMn  the  time 
mentioned^  to  apply  on  a  mortgage  executed  to  him  by  8.;  after 
which  followed  this  clause— '<  Now  theref(»e  we  agree  that  the 
said  moneys  so  received  as  aforesaid  shall  he  paid  to  said  B.  du^^ 
and  thai  eaid  S.  shall  uoe  aJl  neceseary  care  and  diligence  in 
the  mie  of  eaid  loU:''  Held,  an  undertaking  by  S.  and  T.  that, 
among  other  things,  S.  should  use  all  necessary  care  and  diligence 
to  make  sales  within  the  time  specified,  and  that  he  should  use  the 
like  care  and  diligence  to  sell  to  the  best  advantage  or  for  the  best 
price  which  could  be  obtained  within  the  same  period.  Brownrjs. 
SubKns,  4  Hill  154. 

2.  As  a  genera]  rule,  it  is  sufficient,  in  assigning  a  breach,  to  6A\ow 
and  negative  the  words  of  the  covenant.    lb. 

3.  An  exception  to  the  rule  obtains  where  this  mode  of  pleading 
does  not  necessarily  amount  to  a  breach.    Per  Bronson  J.    lb. 

4.  When  the  pleader  undertakes  to  assign  a  breach  coming  within 
the  substance,  e&ct,  or  intent  of  the  covenant,  he  is  held  to  a  more 
strict  rule  than  when  he  follows  either  negatively  or  affirmatively, 
as  the  case  may  be,  the  words  of  the  contract.    lb. 

6.  In  order  to  maintain  an  action  on  a  covenant  of  warranty  or  for 
quiet  enjoyment  in  a  deed  of  lands,  a  lawful  evictiim  in  some  form 
most  be  shown.     GreewoavU  v.  Davis^  ib.  643. 

6.  The  eviction,  however,  need  not  be  by  process  of  law;  but  it  is 
eilough  that,  on  a  valid  claim  being  made  by  a  third  p^son  under 
title  paramount,  the  plaintiff  voluntarily  yielded  up  the  posses* 
sion.    Ib. 

7.  Where  the  plaintiff  thus  surrenders  possession  without  a  legal 
contest,  he  assumes  the  burden  of  preying  that  the  person  entering 
had  title  paramount.    Ib. 

8.  As  a  general  rule,  the  consideration  clause  in  a  deed  of  lands  is 
open  to  explanation  by  parol  proof.    Ib. 

0.  But  in  an  action  on  a  covenant  of  warranty  brought  by  one  to 
whom  the  grantee  in  the  deed  had  conveyed :  Held,  that  the  grantor 
was  not  at  liberty  to  show  the  consideration  paid  for  the  land  to 
be  less  than  the  sum  expressed  in  the  deed.    Ib. 
TOL.  II.  18 
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DEBTOR  AND  CREDITOR.  When  two  peraofM-wbo  were  co- 
partners asMgned  all  their  partnership  property  aftd  efiocts  to  tny- 
tees  to  pay  the  creditors  of  the  firm,  giving  prefeieDoes  to  certain 
classes  of  the  creditors,  and  directed  the  surplus  of  the  assigned 
property  to  be  paid  to  the  assignors,  and  one  of  the  copartners 
aAerwards  made  an  assignment  of  all  his  property  and  eflfects 
to  a  trustee,  to  be  applied  in  the  first  place  to  the  payromt 
of  his  individual  creditors,  and  the  residue,  if  any,  to  be 
applied  to  the  payment  of  sucb  of  the  partnership  debts  as 
were  not  included  in  the  first  class  of  debts  provided  for  in  the 
previous  assignment:  Held,  that  the  assignment  of  the  a^>artner«» 
ship  eflfects  was  valid  as  against  the  creditors  of  the  firm,  even  if 
there  were  individual  creditors  of  the  assignees  at  the  time  of  mak- 
ing the  assignment.    Bogeri  v.  Haigki^  9  Paige  297. 

2.  An  assignment  of  copartnership  property  to  trustees,  for  the  pay- 
ment of  all  the  debts  of  the  firm,  which  assignment  directs  the 
surplus,  if  any,  to  be  paid  over  to  the  assignors,  is  not  necessarily 
fraudulent  as  to  individual  creditors  of  the  different  members  of 
the  firm.    lb. 

3.  Where  an  assignment  is  not  fraudulent  upon  its  face,  a  charge  in 
the  bill  that  the  complainant  is  informed,  and  believes  that  the  as- 
signment was  made  for  the  purpose  of  defrauding  thecreditors  of 
the  assignor,  which  charge  is  not  verified  by  the  oath  of  any  per- 
son who  has  any  personal  knowledge  of  the  alleged  fraud,  is  not 
sufficient  to  entitle  the  complainant  to  an  iiyunction  against  the 
assignees.     i&. 

DISTRESS.  Goods  of  a  mere  mder-ienafa  which  have  been  re- 
moved from  the  demised  premises  before  any  rent  became  due, 
are  not  liable  to  be  distrained  for  subsequently  accruing  rent 
Acker  v.  WUhereU,  4  Hill  112. 

2.  Otherwise,  if  the  goods  belong  to  oae  who  occupied  as  asrignee 
of  the  original  tenant.    lb* 

8b  The  fact  of  demised  premises  being  found  in  the  possession  of  one 
not  named  in  the  lease,  raises  the  presumption  that  he  is  in  as  as- 
ngnee  of  the  lessee  and  not  as  tmder»tenani;  especially  if  it  appear 
that  he  has  paid  rent  to  the  original  landlord.    lb. 

EJECTMENT.  In  an  action  of  ejectment,  if  the  plaintiff  count  upon 
a  lease  to  himself  from  a  person  whom  the  evidence  shows  to  have 
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beeo  dead  it  the  time,  it  is  bad.    Camtar  y.  Bradley  and  Wife, 
1  Howard  2fl. 

2.  It  is  a  settled  rule  at  comnxm  law,  that  where  a  right  of  re-entry- 
is  claimed  on  the  ground  of  forfeiture  for  nonpayment  of  rent,  there 
must  be  proof  of  a  dem^d  of  the  precise  sum  due  at  a  convenient 
time  before  sun-set  on  the  day  when  the  rent  is  due  upon  the  land, 
in  the  most  notorious  place  of  it,  even  though  there  be  no  person 
on  the  land  to  pay.    lb. 

3.  In  proceeding  under  the  statute  of  4  Geo.  2,  it  must  be  alleged 
and  proved  that  there  was  no  sufficient  distress  upon  the  premises 
on  some  day  or  period  between  the  time  at  which  the  rent  fell  due, 
and  the  day  of  the  demise;  and  if  the  time  when,  according  to  the 
proofs,  there  was  not  a  sufficient  distress  upon  the  premises,  be 
subsequent  to  the  day  of  the  demise,  it  is  bad.    lb. 

EVIDENCE.  Extrinsic  evidence  may  be  resorted  to  for  the  pur- 
pose of  ascertaining  the  true  import  of  a  letter  of  guarantee,  and 
its  construction  is  matter  of  law  for  the  court.  Bell  and  GrmU 
V.  Brwf^  ib.  169. 

2.  **  By  the  statute  of  frauds  such  agreement  must  be  in  writing,  and 
signed  by  the  party  to  be  charged:  it  cannot  be  added  to  by  ver- 
bal evidence,  nor  by  written  either,  if  not  signed  hj  the  gnaran- 
tor,  unless  the  written  evidence  is,  by  a  reference  in  the  letter, 
adopted  as  part  of  it.  But  as  the  statute  does  not  prescribe  the 
form  of  a  binding  agreedbnt,  it  is  sufficient  that  the  natural  parts 
of  it  appear  either  expressed  or  clearly  to  be  implied:  and  corres- 
pondence and  other  evidence  may  be  used  to  ascertain  the  true 
import  and  application  of  the  agreement ;  by  the  aid  of  which  ex- 
trinsic evidence,  the  proper  construction  may  be  made.'*  Per 
Catron  J.    Ib. 

S.  The  declarations  of  a  deceased  member  of  a  family  that  the  parents 
of  it  never  were  married,  are  admissible  in  evidence,  whether  his 
connection  with  that  family  was  by  blood  or  marriage.  JewelPg 
Les9u  V.  Jewell,  ib.  836. 

4.  The  acts  and  declarations  of  the  parties  being  given  in  evidence 
on  both  sides,  on  the  question  of  marriage,  an  advertisement 
announcing  their  separation,  and  appearing  in  the  principal  com- 
mercial newspaper  of  the  place  of  their  residence  immediately  afler 
their  separation,  is  part  of  the  re#^e«l<s,  and  admissible  in  evidence. 
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Whether  or  not  it  was  insertBd  by  the  party,  and  if  it  was,  what 
were  his  motives,  are  questions  of  ftct  for  the  jury.    lb, 

5.  If  a  written  oontraet  between  the  parties  be  oflered  in  evidencs, 
the  purport  of  which  is  to  show  that  the  parties  lived  together  on 
another  basb  than  marriage,  and  the  opposite  party  either  denies 
the  authenticity  of  the  paper,  or  alleges  that  it  was  obtained  by 
fraud;  the  question  whether  there  was  a  marriage  or  not  is  still 
open  to  the  jury  upon  the  whole  of  the  evidence.    lb, 

6.  It  is  legal  evidence  that  the  president  specially  authorized  and 
directed,  in  writing,  the  secretary  of  the  treasury  to  makeadvanoes 
of  public  money,  and  that  such  paper  was  destroyed  when  the 
treasury  building  was  burned.  It  is  sufficient,  if  the  witness  states 
his  belief  that  it  was  so  destroyed.  Williams  t.  UnUed  Siatet^ 
ib.290. 

7.  The  dockets  and  records  of  a  court,  showing  that  money  had 
been  received  by  the  marshal  or  his  deputies,  under  executions, 
are  evidence  in  a  suit  against  his  securities.    lb. 

8.  Upon  a  question  of  boundary,  the  acts  and  declarations  of  one 
ukler  whom  the  jparty  claims,  is  competent  evidence,  if  such  acts 
were  done  or  declarations  made  while  he  was  in  possession  as 
owner.    TcmKn  adtm.  Dtn^  ex  dewu  Cox^  4  Harrison  77. 

9.  A  written  instrument  acknowledging  the  receipt  of  a  quantity  of 
wheat  **im  tiort^  imports  a  bailwi€iU  and  not  a  safe.  Goodjftar 
T.  Ogdm  4f  Ptmri,  4  Hit!  104. 

10.  Such  instrument  is  in  the  nature  of  a  contract,  and  therefore  not 
open  to  amiradtcHan  in  the  sense  of  the  rule  applicable  to 
receipts  proper;  though  its  import  may  be  explained  by  parol 
evidence  of  the  usage  among  dealers  in  wheat.   Per  Cowen  J.   lb. 

11.  Where  parol  evidcoice  is  given  of  a  usage  to  treat  such  instruments 
as  importing  a  sale,  it  is  for  the  jury  to  say  whether  the  usage  be 
so  universal  and  well  known  as  to  raise  the  presumption  that  it 
entejped  into  and  formed  a  part  of  the  contract  in  question.   lb. 

12.  If  a  person  coTcnant  for  the  results  or  consequences  of  a  suit 
between  others,  the  decree  or  judgment  in  such  suit  will  be  evidence 
against  him,  though  he  was  not  a  party.  Rapelye  4*  Pvrd  ff  y. 
Prince  4*  Prince^  ib.  119. 

IS.  Accordingly,  where  one  assigned  a  mortgage,  covenanting  that  it 
should  produce  and  yield  a  given  sum  over  and  above  the  costs  of 
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fbreclosii^,  and  that  if  it  did  not  he  would  paj  the  deAamicy: 
Held,  that  the  aasignee  haviDg  subsequently  foreddeed  the  mortgage 
in  chancery,  and  sold  under  the  decree,  without  making  the  assignor 
a  party,  these  proceedings  were  evidence  against  the  latter,  in  an 
action  on  the  corenant,  to  show  the  amount  of  the  deficiency*   lb* 

14.  The  memorandum  of  a^  deceased  teller  of  a  bank,  made  in  the 
usual  course  of  his  employment,  is  competent  evidence  in  proving 
a  demand  by  him  on  the  maker  of  a  note,  and  notice  to  the  endor* 
sers;  and  this,  whether  he  attended  to  the  business  on  the  retainer 
of  a  notary,  or  as  part  of  his  duty  to  the  bank.  SkeUUm  i*  Ben* 
ham^  ib.  129. 

15.  Before  a  witness'  competency  can  be  deemed  to  have  been  res* 
tored  by  a  release,  something  more  than  a  constructive  delivery- 
of  the  rv^^ease— i.  e«  a  delivery  to  a  third  person  for  the  use  of  the 
witness— -must  be  shown.  It  should  at  least  appear  that  be  kn«>w 
of  the  release  at  the  time  of  giving  his  testimony.  Seifwumr  v. 
Sinmg,  ib.  255. 

16.  A  witness,  frimafade  interested,  haying  been  examined  under 
a  commission,  it  was  shown  at  the  trial  that  the  commission,  to- 
gether witha  release  of  the  witness^  interest,  were  enclosed  to  the 
commissioner  in  one  wraf^r,  accompanied  by  directions  to  deliver 
the  release  to  the  witness  before  swearing  him ;  and  that  the  re» 
lease  was  afterwards  annexed  to  the  commission  and  returned  with 
it:  Held,  sufficient  evidence  of  the  delivery  of  the  release  to  au- 
Aorize  the  deposition  to  be  read.    /&. 

17.  In  actions  ex  eotUradUt  a  separate  yerdict  in  &vour  of  one  of 
several-defendants,  though  grounded  on  his  discharge  as  a  bank- 
n^>t,  will  not  render  him  competent  to  testify  finr  his  co-delendants* 
MUU  V.  Lee,  ib.  549. 

18.  Where  a  gentleman  introduced  a  female  who  was  previously 
living  with  him  as  a  house  keeper,  to  his  friends  as  his  wife,  and 
from  that  time  for  the  period  of  eleven  years  continued  to  cohabit 
with  her  as  his  wife,  holding  her  out  to  the  world  as  sustaining 
that  relation  to  him,  and  had  several  children  by  her  who  v^re 
called  by  his  name :  Held,  that  these  facts  were  sufficient  to  author- 

.  ize  a  court  or  jury  to  presume  an  actual  marriage  between  the 
parties,  by  a  contract  in  presenti,  at  the  commencement  of  such 
matrimonial  cohabitation.  In  the  wwUer  of  Tajflor,  9  Paige  61U 

18* 
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1^  The  acts  and  dedaratioiis  of  a  man  and  woman  and  other  attend- 
ing  oircamstanoesy  during  their  oc^iabitation  together,  bung  part 

*.  of  the  ret  ^jl4By  are  proper  evidence  to  show  the  character  of  their 
intercourse;  whether  it  was  matrimonial  or  meretricious*    lb. 

30.  But  general  reputation  as  to  the  character  of  such  intercourse, 
after  it  had  ceased,  or  the  declarations  and  admissions  of  the 
parties  made  subsequent  to  that  time,  are  not  legal  evidence  to 
rebut  the  presumption  of  an  actual  marriage  arising  from  such 
cohabitation  and  other  acts,  and  'to  establish  the  fact  that  their 
children  are  illegitimate.    lb. 

EXECUTION.  A  sheriffafter  having  levied  on  goods  and  chattels, 
is  presumed  in  law  to  have  the  possession  or  custody  of  them,  and 
he  must  take  care  of  them  at  his  peril.  CuwiberUmd  BiuUc  v. 
Hwm^  4  Harrison  166. 

5.  He  may  leave  them  in  the  actual  possession  of  the  defendant  until . 
the  day  of  sale,  and  in  such  case,  the  law  will  consider  the  defend- 
ant as  his  agent  or  bailiff:  but  it  will  be  at  the  risk  of  the  sheriff 
as  between  him  and  the  plaintiff,  in  case  the  goods  are  wasted, 
lost  or  destroyed.    lb. 

8.  Groods  so  left  by  the  sheriff,  acting  in  good  faith,  would  not  be 
liable  to  seizure  on  a  subsequent  execution,  so  as  to  avoid  the  first 
levy.    lb. 

4.  The  sheriff  may  so  leave  the  goods  by  the  direction  or  consent  of 
the  plaintiff  and  at  the  plaintiff's  risk,  as  to  waste,  loss  or  destruc- 
tion, without  thereby  losing  his  legal  custody  of  them,  or  the 
plaintiff^  priority,  if  done  in  good  faith,    lb. 

6.  The  plaintiff  may  wait  on  the  sheriff,  as  long  as  the  sheriff 
chooses  to  indulge  the  defendant:  or  may  consent  to,  or  direct, 
reasonable  adjournments,  without  thereby  losing  his  priority,  if 
done  in  good  feith.    lb. 

6.  The  plaintiff,  when  he  delivers  his  execution  to  the  sheriff,  or 
afterwards,  may  direct  the  sheriff  not  to  proceed  to  a  sale,  without 
further  orders  from  him,  or  unless  urged  on  by  younger  execu- 
tions, without  thereby  losing  his  priority,  if  done  in  good  faith.  lb. 

7.  But  if  defendant  b  permitted  with  the  knowledge  and  consent, 
express  or  implied,  of  the  plaintiff,  not  only  to  use,  but  to  exercise 
an  unlimited  control  and  dominion  over  all  the  property  levied  on, 
sellipg,  consuining  or  disposing  of  it  as  his  own,  it  is  evidence  of 
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a  fnuiduleiit  and  colourable  use  of  the  execution,  to  as  to  kl  in  a 
younger  execution  prosecuted  in  good  faith.    lb. 

6.  It  is  not  necessary  to  proTC  actual  fraud  in  the  concoction  of  the 
judgment:  nor  an  actual  deliberate  intention  to  defeat,  hindo^or 
delay  other  creditors.  A  man  may  lose  his  rights,  as  well  by 
negligence  and  a  disr^ar^  of  the  rights  of  others,  as  by  positive 
fraud  or  malfeasance.    lb. 

0.  The  outer  door  of  a  dwelling-house  being  laicked  merely,  the 
sheriff  entered  it,  contrary  to  the  known  will  of  the  owner,  and 
levied  upon  his  goods  therein  by  virtue  of  a  Ji*/a.:  Held  illegal, 
though  the  owner  was  not  in  the  house  at  the  time;  and  that  the 
levy  gave  the  sheriff  no  right  to  remove  the  goods. 

Ifeld,  further,  that  even  a  guest  in  the  house  might  lawfully 
resist  the  sheriff's  attempt  to  remove  goods  thus  seised,  using  no 
more  force  than  was  necessary.    CurHs  v.  Hubbord^  4  Hill  487* 

EXECUTORS  AND  ADMINISTRATORS.  Where  two  execu- 
tors  and  trustees  under  a  power  contained  in  the  will,  sold  a 
part  of  the  real  estate  of  the  testator,  an<i^  took  back  a  bond 
and  mortgage  for  the  purchase  money  payable  to  such  execu- 
tors  and  trustees  jointly,  and  one  of  them  aflerwards,  without 
the  knowledge  or  consent  of  the  other,  and  when  the  money  was 
not  wanted  for  the  purposes  of  the  trust,  sold  and  assigned  such 
bond  aind  mortgage,  and  misapplied  the  proceeds  of  such  sale  and 
failed,  being  largely  indebted  to  the  estate:  Held,  that  such  sale 
and  assignment  of  the  bond  and  mortgage  by  one  of  the  executors 
and  trustees  only  was  unauthorized,  and  that  the  assignee  acquired 
no  title  to  the  bond  and  mortgage  under  such  assignment;  and  that 
he  was  only  entitled  in  equity  to  be  protected  so  far  as  the  purchase 
money  paid  by  him  therefor  was  actually  applied  to  the  purposes 
of  the  trust,  or  was  afterwards  recovered  out  of  the  securities 
which  had  been  taken  for  a  portion  of  such  purchase  money  by 
the  executor  and  trustee  who  had  been  guilty  of  the  breach  of  trust. 
HtrUU  V.  Bogert^  0  Paige  52. 

2.  Two  or  more  executors  are  regarded  in  law  as  one  person,  and  if 
one  of  them  sells  the  goods  or  the  securities  of  the  testator,  for 
money,  to  a  bona  fide  purchaser,  who  has  no  reason  to  suf^[X)8e 
such  executor  intends  to  commit  a  breach  of  trust,  such  purchaser 
will  hold  the  property,  or  securities,  not  only  as  againsi  the  other 
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executors,  but  also  as  against  creditors  and  legatees;  he  having  bj 
such  purchase  obtained  the  legal  title  thereto.  lb. 

3.  But  where  a  note,  or  other  security,  is  given  to  two  or  mor^ 
executors  jointly,  after  the  death  of  the  testator,  the  legal  title  is  in 
all  the  executors,  in  the  same  manner  as  if  it  had  been  given  to 
them  as  trustees  under  an  ordinary  trust;  and  the  concurrence  of 
all  of  them  is  neoessary  to  transfer  the  legal  title  to  such  note  or 
security,  to  a  purchaser  thereof.    lb. 

4.  It  is  a  principle  of  equity  that  wh^re  one  of  two  innocent  persons 
must  su€er  by  the  wrongful  act  of  a  third  party,  the  one  who  by 
his  negligence  has  enabled  such  third  party  to  do  the  injury,  must 
himself  bear  the  loss  occasioned  thereby.    lb. 

5.  If  an  executor,  in  dbtributing  an  estate,  assigns  to  one  of  the  dis- 
tributees a  mortgage  which  is  for  a  greater  amount  than  his  share, 
the  distributee  is  not  bound  to  make  up  the  difference  in  case  the 
mortgaged  property  sells  for  less  than  the  amount  of  the  mortgage. 
Hamwtond^s  Adm.  v.  Lewis^  Ex.  of  Washington^  1  Howard  14. 

6.  A  dispositicm  by  a  testator  of  his  perscmal  property  to  purposes 
other  than  the  payment  of  his  debts,  with  the  assent  of  creditors, 
is  in  itself  a  charge  on  the  real  estate,  subjecting  it  to  the  payment 
of  the  debts  of  the  estate,  although  no  such  charge  is  created  by 
the  words  of  the  will.  Bank  of  ike  United  Suues  and  oikers  v. 
Beverljf^  ib.  184. 

7.  Where  an  executor  is  liable  to  be  called  upon  at  any  time  for  the 
payment  of  a  legacy,  and  there  are  no  directions  in  the  will  to  put 
it  out  at  interest,  he  is  not  chargeaUe  with  interest  thereon,  unless 
it  is  made  to  appear  that  he  has  used  the  money  in  trade,  or  by 
loan,  or  had  mingled  it  with,  or  used  it  in  common  with  his  own. 
Lake  Adm.  v.  Parke  Ex.^  4  Harrison  108. 

8.  Goods  and  chattels,  on  the  death  of  the  owner,  vest  in  his  personal 
representative;  and  if  they  be  afterwards  tortiously  taken  or 
wrongfully  converted,  he  may  sue  for  them  in  his  own  name  with- 
out ({escribing  himself  as  executor  or  administrator.  Patehen  v. 
Wilson,  4  HHl  57. 

9.  Otherwise,  where  the  executor  or  administrator  sues  on  a  contract 
made  with  the  testator  or  intestate.  In  such  case,  unless  the  con- 
tract be  a  promissory  note  payable  to  bearer,  the  action  must  be 
prosecuted  by  the  representative  as  such;  and  this,  though  the 
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time  fixr  payment  or  performanoe  had  not  arriyed  when  the  testator 
or  inleatate  died.    lb. 

10.  D.,hjhLiwiliygaTetherent8andprofit8oftwo-thirdsof  hif  real 
estate  to  his  daughters  for  life,  the  fee  to  thdr  issue;  and  the  fee 
of  the  other  third  to  his  grandsons,  to  take  at  twenty-one,  with  the 
benefit  of  the  income  by  way  of  maintenance  during  their  minority. 
The  will  then  provided  as  follows:  ^  For  the  more  easy  and  equal 
diTision  of  my  estate,  I  do  hereby  fully  authorize  and  empower 
my  executors  hereinafter  named,  whenever  they  shall  think  it  ex- 
pedient, to  sell  and  dispose  of  all  or  any  part  of  my  real  estate  for 
the  most  moneys  that  can  be  gotten  for  the  same,''  dsc  In  pur- 
suance of  this  authority,  the  two  acting  executors  sold  certain  lots 
of  land,  parcel  of  D.'s  estate,  and  took  back  a  bond  and  mortgage 
in  thdr  joint  names  as  executors  for  a  portion  of  the  purchase 
money.  Afterwards,  and  prior  to  the  fund  being  wanted  for  dis- 
tribution, one  of  the  executors  sold  and  assigned  the  bond  and 
mortg^ige  to  B.,  misapplied  the  proceeds  and  feiled :  Hdd,  that 
though  the  other  executor  did  not  unite  in  or  assent  to  the  assign- 
ment, B.  acquired  a  valid  title  to  the  bond  and  mortgage,  he  hav- 
ing purchased  in  good  feith.    Bogeri  v.  HertM^  ib.  402. 

11.  If  an  executor  in  suing  for  debts  supposed  to  be  due  to  the  estate, 
bring?  a  suit  in  good  feith,  under  the  advice  of  counsel,  and  in  a 
manner  which  is  apparently  for  the  benefit  of  the  estate^  he  wiU 
not  be  suljected  to  personal  loss,  although  the  resuh  shows  that  a 
difierent  mode  of  proceeding  would  have  been  more  beneficial  to 
the  parties  interested  in  the  estate.    CoIUiu  v.  Hoxie^  9  Pdge  81. 

12.  Where  an  executor,  instead  of  calling  in  the  money  upon  good 
and  collectable  bonds  and  mortgages  or  other  securities  belonging 
to  the  estate  of  the  testator,  for  the  benefit  of  the  legatees,  transfers 
such  securities  to  a  third  person  for  the  use  of  such  legatees,  with 
their  assent,  he  is  entitled  to  the  same  commissions  as  if  he  had 
actually  received  and  paid  over  die  money,  or  invested  it  as  directed 
by  the  wilL     Cwnu  v.  Cfoaierl,  ib.  160. 

18.  But  where  an  executor  dies  before  he  has  converted  the  personal 
property  of  the  testator,  into  money,  or  otherwise  disposed  of  it  in 

'  the  execution  of  his  trust,  he  is  not  entitled  to  commissions  upon 
the  value  of  such  property.    Ib. 

FALSE  PRETENCES.  A  representation,  though  false,  is  not 
within  the  statute  against  obtaining  property  dec  by  false  pre- 
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tenoes,  unlen  calealaled  to  mislead  pencHis  of  onKnory  frwiaict 
and  cavHom.     The  People  t.  WiUiami,  4  Hill  9. 

2«  Aocordinglyy  where  an  indictineDt  charged  the  defendant  with 
obtaining  V.'a  signature  to  a  deed  of  lands,  hy  faMy  pretending 
that  G.y  who  held  a  bond  and  mortgage  against  P.,  was  aboot  to 
sue  him  on  the  bond,  fbreclooe  the  mortgage  d^c,  and  that  6.  had 
so  told  the  defendant:  Held,  that  the  pretences  set  forth  were  not 
sufficient  to  warrant  a  conviction.    lb. 

FRAUD.  Where  the  defrauded  party,  with  full  knowledge  of  the 
fraud,  settles  the  matter  in  relation  to  which  such  fraud  has  beoi 
committed  and  releases  the  person  who  defrauded  him,  he  has  no 
claim  to  relief,  either  at  law  or  in  equity,  on  account  of  such 
fraud.    Parmms  v.  Hughes^  9  Paige  591. 

3.  If  a  partnership  is  defrauded  by  a  third  person,  with  the  consent 
and  conniyanoe  of  one  of  the  copartoera,  it  seems  that  a  settlement 
and  discharge  of  such  copartner,  by  the  other  members  of  the  firm, 
from  all  claim  on  account  of  such  fraud,  is  a  bar  to  any  relief 
against  the  other  party  to  the  fraud.  lb. 

FRAUDS,  STATUt'B  OF.  The  statute  of  frauds  relating  to  pro- 
mises to  answer  for  the  debt,  defeult,  or  miscarriage  of  another, 
applies  only  where  the  promisor  stands  in  the  relation  of  a  surety 
for  some  third  person  who  is  the  principal  debtor.  Per  Bronson 
J.    Joknmm  r.  Gilbert,  4  Hill  178. 

2.  Accordingly,  in  an  action  on  a  written  promise  to  guaranty  the 
payment  of  a  chattel  note,  it  appearing  that  the  defendant  trans- 
ferred the  note  to  the  plaintiff  and  made  the  guaranty  in  conside- 
ration of  moneys  paid  by  the  plaintiff  for  the  defendant  at  his  re- 
quest: Held,  that  the  promise  was  Talid,  though  it  expressed  no 
consideration.    lb. 

GUARANTEE.  Commercial  lettera  are  not  to  be  construed  upon 
the  same  principles  as  bonds,  but  ought  to  receive  a  fair  and  rea- 
sonable interpretation  according  to  the  true  import  of  the  terms,  to 
what  is  fairly  to  be  presumed  to  have  been  the  understanding  of 
the  parties;  and  the  presumption  is  to  be  ascertained  from  the  facts 
and  circumstances  accompanying  the  entire  transaction.  BeU  4* 
Grant  v.  Bruen,  1  Howard  169. 

2.  A  written  guaranty  is  to  be  construed  by  the  same  rules,  and 
may  be  explained  by  the  same  evidence  as  other  contracts.  Per 
Cowen  J.    WalnUh  v.  Thompsm,  4  Hill  200. 
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3.  Where  the  guaranty  was  ia  the  form  of  a  letter  ftom  the  defond- 
ant  to  the  plaintiff^  thus:  *^  As  there  was  no  time  set  for  the  pay- 
ment oiffour  aeeowUy  and  Mr*  J.  thought  it  would  he  an  accom- 
modation to  him  to  ha? e  you  wait  until  dsc ;  if  that  will  answer 
your  purpose,  I  will  he  surety  for  the  pajrment^'  dsc:  Held,  that 
the  words  ymtr  aecawU  were  ambiguous,  and  that  parol  evidence 
was  admissible  for  the  purpose  of  applying  them  to  an  account  of 
L  not  existing  when  the  letter  was  written,  but  contracted  after- 
wards on  the  faith  of  it.    lb. 

4.  Had  the  guaranty  related  to  a  precedent  account  of  J*  with  the 
plaintiff,  it  would  have  been  within  the  statute  of  frauds,  and  void 
for  not  expressing  a  consideration.    Per  Cowen  J.    lb. 

6*  Independently  of  oral  explanation,  the  words  of  a  guaranty  must 
be  construed  most  strongly  against  the  guarantor.    lb. 

HUSBAND  AND  WIFE.  Where  the  wifo  pledges  her  separate 
estate,  or  her  reversionary  interest  in  her  real  property,  for  the 
debt  of  her  husband,  she  is  entitled  to  the  ordinary  rights  and 
prinlegesofa  surety.    Hawley  r.  Bradford^  9  Paigd  2W. 

3.  But  where  a  wife  joins  her  husband  in  k  mortgage  of  his  real 
estate,  she  is  not  entitled  to  have  the  mortgage  satisfied  out  of  the 
husband's  interest  in  the  premises  exclusively;  so  as  to  give  her 
dower  in  the  whole  premises  notwithstanding  the  mortgage,  and 
not  in  the  equity  of  redemption  merely.    lb* 

9.  Thus,  where  the  mortgaged  premises  are  sold  under  the  mortgage, 
the  wife  b  only  entitled  to  be  endowed  of  the  surplus  which  remains 
after  payment  of  the  mortgage  debt  and  oosto  of  foredoeuie.    lb. 

4*  But  she  is  entitled  to  the  value  of  her  dower  in  such  surplus  free 
from  any  charge  for  costs,  as  between  her  and  the  creditors  of  her 
husband.    lb* 

5.  Where  debts  are  due  to  the  wife  at  the  time  of  her  marriage,  they 
belong  to  her,  in  case  she  survives  her  husband,  although  he  may 
have  brought  a  suit  for  such  debts  in  their  joint  names,  and 
recovered  a  judgment  therefor;  if  the  money  had  not  been  actually 
collected  by  him  in  his  lifetime.    Searing  v.  Searings  ib.  283- 

6.  But  where  the  husband  receives  a  debt  which  was  due  to  the  wife 
at  the  time  of  her  marriage,  or  novates  the  debt  by  taking  a  new 
security  for  the  same,  in  his  own  name,  his  wife's  right  of  survivor- 
ship b  at  an  end;  and  the  new  security  taken  by  the  husband 
belongs  to  his  personal  representatives.  Ib. 
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7.  Wheie  it  is  neoewtry  to  bring  a  luit  for  the  recovery  oT  money 
in  the  name  of  the  husband  and  wife  jointly  daring  corertare,  the 
cause  of  action  sunriyes  to  the  wife  for  her  own  benefit,  if  the  hus- 
band dies  first  Ih. 

8.  And  it  seems  that  where  the  husband  takes  a  new  security,  in 
the  name  of  his  wife,  for  a  debt  due  to  her  at  the  time  of  the  mar- 
riage, it  is  not  such  a  reducing  of  the  debt  into  possession  by  him 
as  to  deprive  his  wife  of  the  right  to  such  new  security  by  survivor- 
ship. Ih. 

9*  If  a  security  is  given  to  the  wife  during  coverture,  the  husband 
may  sue  upon  the  contract  in  his  own  name,  or  he  may  bring  a 
suit  thereon  in  the  names  of  himself  and  wife  jointly,  at  his  elec- 
tion, lb. 

10.  Where  the  husband  permitted  his  wife  to  receive  moneys  due  to 
her  before  coverture,  and  to  reloan  them  upon  securities  in  her 
own  name,  and  also  agreed,  upon  her  joining  in  a  conveyance  of 
his  real  estate  so  as  to  release  her  inchoate  right  of  dower  therein, 
that  a  certain  portion  of  the  proceeds  of  the  sale  might  be  received 
and  loaned  by  her  upon  securities  in  her  own  name,  which  was 
done  accordingly:  Held,  that  the  securities  thus  taken  belonged  to 
the  wife,  who  survived  him;  and  that  she  was  not  bound  to  account 
for  them  as  the  administratrix  of  her  deceased  husband.  lb. 

11.  Where  personal  chattels  are  bequeathed  to  a  feme  covert  for 
her  separate  use,  or  to  a  single  woman  free  from  the  control  of  her 
future  husband,  the  court  of  chancery  will  protect  her  interest 
therein,  against  the  creditors  of  her  husbsnd,  although  no  trustee 
is  named  in  the  will  of  the  testator  to  hold  them  for  her  separate 

.    use.     Shirley  v.  Shirley^  ib.  868. 

12.  But  where  chattels  are  bequeathed  to  a  feme  covert  generally, 
or  without  any  restriction,  and  have  been  reduced  to  possession  by 
the  husband,  with  her  cons^t,  they  become  his  property  in  equity 
as  well  as  at  law,  and  may  be  token  in  execution  for  his  debts.  Ih. 

18.  If  a  feme  covert,  who  has  a  separate  estate,  purchases  articles 
of  fiimiture  with  the  Tents  and  profits  of  such  estete  and  puts  them 
into  the  possession  of  her  husband,  without  any  agreement  or 
understendiog  with  him  that  he  shall  hold  them  as  her  trustee,  or 
that  the  title  shall  be  vested  in  any  other  person  for  her  separate 
use,  the  articles  thus  purchased  become  the  property  of  her  husband, 
and  are  liable  to  be  sold  for  his  debts,    /k 
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INSURANCE.  At  oommon  law,  the  asaigiiee  of  a  policy  of  insu* 
raoce  cannot  sue  upon  it  in'  his  own  name.  Jfann  t.  The  Htr^ 
himer  Ckmmiy  Muival  bumroMct  Campantff  4  Hill  187. 

2.  Where,  howefer,  the  charter  of  an  insurance  company  provided 
that,  in  case  of  an  alienation  of  the  property  insured  hj  sale  or 
otherwise,  the  policy  should  be  void,  but  that  the  grantee  of  aliienee, 
having  the  policy  assigned  to  him,  might  have  the  same  ratified 
and  confirmed  for  his  use,  by  the  consent  of  the  company,  within 
thirty  days  next  after  such  alienation;  and  that  this  should  entitle 
him  to  all  the  rights  and  privileges  of  the  party  originally  insured : 
Held,  that «  ratification  and  confirmation  pursuant  to  the  charier, 
gave  the  assignee  the  right  to  sue  upon  the  poKcy  in  his  own  name; 
and  that  no  action  would  lie  in  the  name  of  the  assignor*    /ft. 

S.  Where  the  insured,  on  appljring  tot  insurance  upon  a  building 
against  fire,  promised  the  underwriters  verbally  that  if  they  ac- 
cepted the  risk  he  would  discontinue  the  use  of  a  fire-place  in  the 
basement,  and  use  a  stove  instead  thereof;  but,  after  obtaining  the 
policy,  omitted  to  perform  his  promise,  in  consequence  of  which  the 
building  was  burned :  Held,  no  defence  to  an  action  on  the  policy. 
AUiom  V.  The  Meekame^  Muhtai  Mtmuramee  Comfanp  of  ZVoy, 
^     ib.829. 

"insurance  op  lives,  a  provision  in  a  lilei)olicy  that  it  is 
to  be  deemed  void  in  case  the  assured  shall  **die  hjf  kU  mm 
kami/*  imports  a  death  fty  nneide;  L  e.  an  act  oferimmtd  sdf> 
destmctioii.  BrtaUed  v.  The  Farwumf  Loom  md  Drum  Com^ 
fOMifft  ib.  78. 

2.  Accordingly,  in  an  action  on  such  policy  the  underwriters  will  be 
liable  though  it  appear  that  the  assured  draumed  At sMejf,  provided 
the  act  was  done  tii  aJU  ofintanUy.    Ib. 

INTECREST.  In  the  settlement  of  an  account  between  the  owner  of 
land  and  the  holder,  interest  begins  to  run  against'  the  latter  from 
the  time  when  the  owner  asserted  his  title  to  the  land.  BtidUiiifiaii 
and  Merg  v.  Up$kaw^  I  Howard  60. 

JUDGMENT.  Where  an  admioistrator  (bund  among  the  papers  of 
the  decedent  certain  promissory  notes  which  had  been  given  to 
'him  in  his  lifetime,  and  supposing  them  to  be  justly  and  legally 
doe,  called  upon  the  maker  of  the  notes  fer  payment,  who  volun- 
tarily confessed  a  judgment  for  the  amount ;  and  subsequently 
▼OL.  n.  «  19 
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mortgaged  his  real  estate,  upon  which  such  judgment  was  a  li^i, 
to  his  father :  Held,  that  the  mortgagee  could  not  impeach  the  con- 
sideration of  the  judgment,  by  showing  that  the  notes  upon  which 
it  was  founded  were  giYcn  upon  a  sale  of  tickets  in  a  lottery  not 
authorised  by  law,  and  contrary  to  the  statute.  i9Ai;^  v.  Shu- 
/eb,  9  P^  1S7. 

2.  Where  a  person  apparently  indebted  to  the  estate  of  a  deceased 
creditor,  upon  bung  called  upon  lor  payment,  Toluntarily  confesses 
a  judgment  lor  the  debt  to  the  pessonal  representative  of  the  sup- 
posed creditor,  without  apprising  him  that  the  demand  ^is  illegal, 
the  defendant  in  the  judgment,  and  those  claiming  under  him  sub- 
sequent thereto,  are  estopped  from  denying  the  validity  of  such 
judgment*    Ih. 

JURY.    In  case  of  a  collision  of  vesseb,  the  question,  by  whose 
fault  the  accident  happened,  is  a  question  of  fact  for  the  jury  to  . 
decide  upon  the  whole  of  the  evidence.^    Smith  and  aUken  v. 
Cimdrp,  1  Howard  28. 

2.  Extrinsic  evidence  may  be  used  to  ascertain  the  true  in^rt  of 
an  agreement  of  guarantee,  and  its  construction  is  matter  of  law 
for  the  court    BeU  and  Grani  v.  Brum^  ib.  169. 

8.  An  advertisement,  announcing  the  separaticm  of  persons  who  had 
been  living  together  as  man  and  wife,  being  allowed  to  be  given 
in  evidence  under  the  circumstances  of  the  case,  the  questions 
whether  or  not  it  was  inserted  by  the  party,  and  if  so,  what  were 
his  motives,  are  questions  of  fact  for  the  jury.  JeweWt  LtMau  v. 
JewM,  ib.  219. 

4.  If  a  written  contract  between  the  parties  be  offered  in  evidence, 
the  purport  of  which  is  to  show  that  the  parties  lived  together  on 
another  basis  than  marriage,  and  the  c^posite  party  either  denies 
the  authenticity  of  the  paper,  or  alleges  that  it  was  obtained  by 
fraud,  the  question  whether  there  was  a  marriage  <Mr  not  is  still 
open  to  the  jury  upon  the  whole  of  the  evidence.    Ih. 

LANDLORD  AND  TENANT.  Where  a  landlord  dects  to  pro- 
ceed  at  law  against  his  tenant  to  enforce  a  forfeiture  of  the  lease 
for  the  non-performance  of  its  conditions,  he  cannot,  during  the 
pendency  of  the  suit  at  law  against  the  tenant,  have  relief  in  equity 
against  him  as  upon  a  subsisting  tenancy.  Siu^fvetani  v.  DavUt 
9I^ige427. 

9.  The  receipt  of  rent  which  accrued  subsequent  to  the  forfeiture  of 
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the  lease  is  a  waiver  oftbe  ibrfeitiure,  and  will  ooosdtiite  a  good 
defence  to  an  ejectment  suit  brought  against  the  lessee  to  enforce 
such  forfeiture.  Ih. 
8.  And  it  seems  that  if  the  landlord  distrains  tor  teat  which  accrued 
prerious  to  the  forfeiture,  it  is  such  an  admissbn  <^  a  subsisting 
tenancy  at  the  time  of  such  Mistress,  as  to  prevent  a  recovery  in  an 
ejectment  suit  upon  a  demise  laid  previous  to  that  time.  lb. 

4.  The  landlord,  after  he  has  re-entered  for  a  forfeiture  of  the  lease, 
may  recover  the  rent  which  accrued  |»evious  to  such  forfeiture, 
in  an  action  of  debt,  or  an  action  upon  the  covenants  in  the  lease. 
But  for  rent  which  became  due  subsequent  to  that  time,  he  cannot 
recover  as  landlord;  and  his  only  remedy  is  to  proceed  for  the 
OMsne  profits,  against  the  lessee  or  oUier  person  who  has  held  the 
possession  of  the  premises  adversely  to  his  claim*  lb* 

5.  Although  by  the  condition  of  a  lease  it  is  provided  that  if  any  of 
the  covenants  en  the  part  at  the  tenant  are  broken  the  unexpired 
term  shall  cease  and  determine,  if  the  lease  also  contains  the  clause 
that  in  case  ctf  the  non*performance  of  such  covenants  the  landlord 
may  re-enler,  the  lease  is  voidable  only ,  at  the  election  of  the  land* 
lord,  but  not  void.  lb. 

1L  Where,  in  a  suit  upon  a  judgment  creditor's  bill,  a  receiver  of  the 
defendant's  property  was  appmnted  in  October,  1841,  and  the 
defendant  afterwards  assigned  his  property  to  such  receiver;  and 
at  the  time  <^the  appointment  of  the  receiver  the  defendant  was 
the  tenant  <^  certain  premises,  and  (m  the  1st  November,  1841,  a 
quarter's  rent  became  due;  and  afterwards  the  receiver  took  pos- 
session of  the  fitmiture  on  the  premises  and  removed  it  therefrom; 
and  soon  after  such  furniture  was  removed,  and  while  it  was  on 
the  carts  in  the  street  near  the  premisesy  the  landlord  attempted  to 
distrain  the  same  for  rent  in  arrear»  bi^  was  prevented  from  doing 
so  by  the  prior  possession  of  the  receiver:  Held,  that  as  the  pro* 
perty  was  actuaJly  removed  from  the  premises  before  the  landlord 
attempted  to  exercise  his  right  to  distrain,  his  right  of  distress  was 
gone;  and  that  he  had  no  right  to  follow  the  goods,  as  they  were 
not  the  goods  of  the  tenant  at  the  time  of  their  removal;  but  if  the 
term  had  been  assigned  to  the  receiver,  at  the  time  of  the  assign- 
ment of  the  furniture  of  the  judgment  debtor,  and  the  receiver  bad 
taken  possession  of  the  demised  premises,  or  had  oAerwise  elected 
to  take  the  term  under  the  assignment,  that  he  would  have  taken 
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it  evm  nmertj  and  for  the  time  being  would  have  been  the  tenant 
oT  the  premieesy  and  the  remoYal  <^  the  furniture  would  have  been 
a  removal  of  the  goods  of  the  tenant,  within  the  meaning  of  the 
vtatole.    JfoHtii  t.  Blacky  ib.  641. 

7.  At  common  law  a  distress  for  rait  must  be  made  upon  the  demised 
premises,  and  the  right  of  the  landlord  to  distrain  terminates  with 
the  removal  of  the  goods  from  the  premises.  Ih. 

8.  The  statute  which  authorizes  the  landlord  to  pursue  goods  removed 
from  the  demised  premises,  and  tp  seise  them  within  thirty  days 
after  their  removal,  is  confined  to  goods  which  belonged  to  the 
tenant  at  the  time  of  such  removal.    Ih. 

9.  Where  the  goods  of  the  tenant  are  turned  out  to  a  creditor,  in 
payment  of  a  debt,  and  are  removed  from  the  premises,  the  right 
of  the  landlord  to  seise  such  goods  for  rent  in  arrear  is  at  an  end, 
although  the  creditor  has  notice  that  there  is  rent  in  arrear.    /ft. 

10.  But  where  the  goods  are  remaining  on. the  demised  premises  at 
the  time  the  landlord^ittempts  to  exercise  his  right  to  distrain,  and 
his  only  impediment  is  the  possession  of  the  court,  by  its  receiver, 
the  court  will  order  the  receiver  to  pay  the  rent  in  arrear  out  of 
the  proceeds  of  the  property,  or  will  allow  the  landlord  to  proceed 
with  his  distress  notwithstanding  the  receivership.    Ih. 

LEGACY.  Where  the  sum  given  is  repeated  in  the  same  writing, 
the  legatee  can  take  only  one  of  the  sums  bequeathed ;  the  latter 
sum  is  to  be  held  a  substitution ;  and  they  are  not  to  be  taken 
cumulatively,  unless  there  be  some  evident  intention,  that  they 
should  be  so  considered.  But  the  same  sums  payable  at  different 
times  and  upon  difierent  contingencies,  are  taken  as  accumulative 
or  additional ;  so  also  where  one  sum  is  payable  on  a  contingency, 
the  other  not.    Jones  v.  Exrs.  of  Creveling^  4  Harrison  127. 

2.  A  bequest  in  the  following  words :  '^  I  do  give  and  bequeath  unto 
my  two  grand-daughters,  Christina  Jones  and  Deborah  Jones,  each 
four  hundred  dollars,  to  be  paid  to  them  by  my  executors.  If  they 
are  not  of  age  at  my  decease,  I  order  my  executors  to  pay  each  of 
them,  yearly  and  every  year,  the  interest  of  four  hundred  dollars, 
until  they  arrive  of  age.  I  further  order  my  executors  to  pay  out 
of  my  estate  to  Christina  Jones  four  hundred  dollars,  one  year 
after  my  decease;  and  to  pay  Deborah  Jones  four  hundred  dollars, 
two  years  after  my  decease,  in  full  of  their  legacies  bequeathed  to 
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them  :**  Hdd,  that  each  legatee  is  entitled  to  eight  hundred  doU 
lars.    /ft. 

LEX  LOCI.  A  letter  of  guarantee,  written  in  the  United  States, 
and  addressed  to  a  house  in  England,  must  be  construed  accord- 
ing to  the  laws  of  that  country.  BtU  and  GrmU  v.  Bmen^  1 
Howard  169. 

2.  Where  a  collision  of  yesseb  occurs  in  an  EngUsh  port,  the  rights 
of  the  parties  depend  upon  the  proYisions  of  the  British  statutes 
then  in  force;  and  if  doubts  exist  as  to  their  true  construction,  the 
construction  sanctioned  by  their  own  courts  will  be  adopted. 
8wdih  €t  oL  y.  Candrff,  ib.  28. 

LIMITATION  OP  ACTIONS.  The  statute  of  limitations  of  Vir- 
ginia,  passed  in  1785,  barred  the  right  of  entry,  unless  suit  was 
brought  within  twenty  years  next  aAer  the  cause  of  action  accrued. 
The  savings  are  infancy,  coYcrture,  dtc.,  and  such  persons  are 
barred  if  they  do  not  bring  their  action  within  ten  years  next  aiW 
their  disabilities  shall  be  removed.  Mereer*9  Lessee  v.  8Men^ 
ib.37. 

2.  Disabilities  which  bring  a  person  within  the  exceptions  of  the  sta- 
tute, cannot  be  piled  one  upon  another;  but  a  party,  claiming  the 
,  benefit  of  the  proviK>,  can  only  avail  himself  of  the  dkability  ex« 
isting  when  the  right  of  action  first  accrued.    Ih* 

S.  The  legal  right  of  an  owner  of  land,  although  he  has  recognised 
a  sale  of  it,  is  not  destroyed  by  lapse  of  time,  or  his  right  to  bring 
an  ejectment  barred«  provided  he  has^  in  the  meantime,  brought 
suit  upon  the  securities  which  he  took  when  he  recognised  the  sale. 
Buekanman  and  dkerM  v.  Up§kawj  ib.  M. 

4.  Lapse  of  time  is  no  defence  where  there  is  an  unexecuted  trust  to 
pay  debts,  which  a  court  of  competent  jurisdiction  has  decided  to 
be  unpaid  in  point  of  fact.  Banktfthe  Uniied  Aolet  v.  Beverly^ 
ib.  ia4. 

5.  There  must  be  conscience,  good  faith,  and  reasonable  diligence, 
to  call  into  action  the  powers  of  a  court  of  equity*  M^Kmghi  v. 
Tajflar^  ib.  161. 

^  In  matters  of  account,  where  they  are  not  barred  by  the  act  of 

.  imitations,  courts  of  equity  refuse  to  interfere  afler  a  considerable 

lapse  of  time,  from  considerations  of  public  policy,  and  from  the 

19* 
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difficulty  of  doing  entire  justice,  when  the  original  transactions 
have  become  obscured  by  time,  and  the  evidence  may  be  lost   lb. 

7.  A  court  of  equity,  which  is  never  active  in  relief  against  con- 
science or  public  convenience,  has  always  refused  its  aid  to  stale 
demands  where  the  party  has  slept  upon  his  rights  for  a  great 
length  of  time.  Bowwian  and  dkers  v.  Waiken  and  others^ 
ib.  189. 

8.  Therefore,  from  the  beginning  of  this  jurisdiction,  there  was 
always  a  limitation  of  suit  in  thb  court    lb. 

9.  Every  new  right  of  action,  in  equity,  that  accrues  to  a  party, 
whatever  it  may  be,  must  be  acted  upon,  at  the  utmost,  within 
twenty  3rears.    Ib. 

10.  Though  the  claimant  may  have  been  embarrassed  by  the  frauds 
of  others,  or  distressed,  it  is  not  sufficient  to  take  the  case  out  of 
the  rule.    Ib. 

11.  And  it  is  the  same  whether  the  party  knew  of  an  adverse  pos- 
session, or,  through  n^igence  and  a  failure  to  look  after  their 
interests,  permitted  the  title  of  another  to  grow  into  full  malu- 
rity.    Ib. 

LIMITATION  OF  ESTATE.  Wheie  the  owner  of  real  estate, 
who  died  previous  to  the  adoption  of  the  revised  statutes,  devised 
the  same  to  his  daughter  and  only  heir,  during  her  life,  and  no 
longer,  and  after  her  death  to  her  child  or  children  if  she  should 
have  any,  and  to  their  heirs  and  assigns  forever;  and  by  a  subse- 
quent clause  of  his  will  declared  his  will  to  be  that  in  case  his 
daughter  should  die  and  leave  no  lawful  issue,  his  executors  should 
sell  his  estate  and  distribute  the  proceeds  thereof  among  certain 
collateral  relatives;  and  the  daughter  of  the  testator  afterwards 
married  and  had  one  child,  who  died  afler  the  death  of  its  fitther 
but  ia  the  lifetime  of  its  mother :  Held,  that  the  child  of  the  daugh- 
ter, upon  its  birth,  became  seised  of  an  absolute  remainder  in  fee 
in  the  property,  subject  to  open  and  let  in  after  bom  children ;  and 
that  the  limitation  over  to  the  collateral  relatives  of  the  testator 
was  void,  being  limited  upon  an  indefinite  failure  of  issue  of  the . 
daughter.     Macomb  v.  Miller ^  9  Paige  265. 

2.  And  it  being  admitted  that  the  daughter  of  the  testator  was  phy- 
sically incapable  of  having  any  other  children :  Held,  that  she  had 
become  entitled  to  an  absolute  estate  in  fee  in  the  premises  devised, 
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by  the  merger  of  her  life  estate,  in  the  remainder  in  fee  to  which 
she  was  entitled  as  the  heir  at  law  oTher  deceased  child*    lb. 
MARRIAGE.    The  declaratk»is  of  a  deceased  member  of  a  family 
that  the  parents  of  it  never  were  married,  are  admissible  in  evi- 
dence whether  his  connexion  with  that  family  was  by  blood  or 
marriage.    JewelTB  Les$ie  ▼•  JewM^  1  Howard  219. 
2.  He  acts  and  declarations  of  the  parties  being  given  in  etideooe 
on  ix>th  sides  on  the  question  of  marriage,  an  advertisement  an- 
nouncing their  separation,  and  appearing  in  the  ppncipal  com- 
mercial paper  of  the  place  of  their  residence,  immediately  after 
their  separation,  is  part  of  the  ret  gestm^  and  admissible  in  evi- 
dence.   Whether  or  not  it  was  inserted  by  the  party,  and  if  it 
was,  what  were  his  motives,  are  questions  of  fact  for  the  jury.  Ih. 
8.  If  a  written  contract  between  the-  parties  be  oflered  in  evidence, 
the  purport  of  which  is  to  show  that  the  parties  lived  together  on 
another  basis  than  marriage,  and  the  opposite  party  either  denies 
the  authenticity  at  the  paper,  or  alleges  that  it  was  obtained  by 
fraud,  the  question^  whether  there  was  a  marriage  or  not,  is  still 
open  to  the  jury  upon  the  whole  of  the  evidence.    lb. 
4.  The  court,  being  equally  divided,  were  unable  to  express  an  opi- 
moa  upon  the  following  questions,  viz.  1.  Whether,  **if,  before 
any  sexual  connexion  between  the  parties,  they,  in  the  presence 
<^  her  family  and  friends,  agreed  to  marry,  and  did  afterwards 
live  together  as  man  and  wife,**  it  was  a  l^gal  marriage,  and  the 
tie  indissoluble  even  by  mutual  consent;  and  2.  Whether,  ^  if  the 
contract  be  made  per  verba  de  prcseult,  and  remains  without  co- 
habitation, or  if  made  per  verba  de  fiiiuro^  and  be  followed  by 
consummation,'*  it  amounts  to  a  valid  marriage,  which  the  parties 
(being  competent  as  to  age  and  ccmsent)  cannot  dissolve,  and  is 
equally  as  l>inding  as  if  made  in^o^  eeclenm.    lb. 
6.  Declarations  of  parties  and  other  attending  cirCUmitonces,  to  be 
admissible  in  evidence  as  a  part  of  the  ret  ge§im^  must  be  contem- 
poraneous with  the  main  (act  under  consideraticm  and  to  which 
they  are  intended  to  give  a  character.    Bi  the  wiaiier  of  TViyfor, 
9  Paige  611. 
MORTGAGE.    Where  a  mortgage  is  assigned  by  an  executor  to  a 
distributee  of  an  estate,  and  the  property  sells  fer  less  than  thi 
nominal  amount,  the  distributee  is  not  reqtonsible  for  the  diflfer- 
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enoe,  in  case  he  has  acted  with  good  faith  and  diligence.    jETofli- 
mand^M  Ad.  y.  LewiM^  Ex.  of  Wa$kington^  I  Howard  14. 

2.  Where  the  complainants  loaned  their  note  to  the  City  Bank  of 
BuflMo,  to  be  discounted  in  New  York  for  the  benefit  of  the  bank, 
and,  to  secure  or  indemnify  the  complainants,  the  cashier  of  the 
bank  sealed  up  a  package  of  its  bills  and  left  them  in  its  vault, 
endorsing  thereon  that  the  package  was  intended  as  such  security, 
but  no  entry  of  the  transaction  was  made  in  the  books  of  the  bank, 
nor  were  the  bills  contained  in  the  package  charged  as  a  part  of 
the  circulation  of  the  institutioor:  Held,  that  the  package  amtinned 
under  the  abeolute  control  of  the  officers  of  the  bank,  and  that  the 
complainants  were  not  entitled  to  the  bills,  and  had  no  lien  thereon 
either  legal  or  equitable :  Held,  however,  that  the  bank  was  pri- 
marily liable  for  the  payment  of  the  note  of.  the  complainants,  ' 
which  had  been  discounted  for  its  benefit,  and  that  if  they  should 
be  compelled  to  pay  the  same,  they  would  have  a  valid  claim 
against  the  fiinds  of  the  bank,  in  the  hands  of  the  receiver,  as 
creditors  of  the  institution.  Datpiport  v.  Oily  Bank  of  BufalOf 
9  Paige  12. 

8.  Where  the  mortgagee  asrigns  his  bond  and  mortgage  and  gua- 
rantees the  collection  of  the  debt,  the  assignee  may  make  him  a 
party  to  the  bill  of  foreclosure;  for  the  purpose  of  obtaining  a  de- 
cree over  against  him  for  the  deficiency,  in  case  the  amount  of  such 
deficiency  should  not  be  collected  from  the  mortgagor  who  is 
primarily  liable  therefor.    Leonard  v.  MarriSj  ib.  00. 

4.  If  the  mortgagor,  or  other  party  who  is  personally  liable  for  the 
deficiency  in  a  foreclosure  case,  is  dead,  his  personal  reinresenta- 
tives  may  be  made  parties  to  the  suit;  to  enable  the  complainant 
to  obtain  a  decree  that  the  deficiency  be  paid  out  of  the  estate  in 
their  hands,  in  a  due  course  of  administration.  But  no  decree  can 
be  made  against  such  representatives,  which  will  entitle  the  com- 
pkiinant  to  an  execution  against  them  for  such  deficiency,  until  an 
account  of  the  estate  of  the  decedent  has  been  taken;  unless  they 
admit  assets  in  their  hands  sufficient  to  pay  such  deficiency  and 
all  other  debts  of  the  deced^[it  of  an  equal  and  of  a  higher  class. 
Ib. 

6.  Where  the  complainant  in  a  foreclosure  suit  unnecessarily  makes 
the  personal  representatives  of  a  deceased  mortgagor  or  guarantor 
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parties  to  hb  bill,  and  thereby  suljects  the  estate  to  the  nsdess 
expense  of  taking  an  aeooont  of  its  administratioa  here,  the  court 
in  its  discretion  may  refuse  to  allow  him  the  extra  costs  of  that 
partof  hisinoceedings.    lb. 

6.  The  complainant  in  a  foreclosure  suit  cannot  make  the  heirs  or 
devisees  of  a  deceased  mortgagor,  or  guarantor,  who  have  no  inte- 
rest in  the  mortgaged  premises,  parties  to  his  bill,  for  the  purpose 
<^  obtaining  a  decree  over  for  the  deficiency,  against  the  real  estate 
<^the  decedent  which  has  come  to  them  by  descent  or  devise.    Ih* 

7.  Where  the  owner  of  land  made  a  fraudulent  conveyance  thereof, 
and  the  grantee  went  into  possession  and  afterwards  mortgaged 
the  same  to  a  bona  fide  mortgagee,  upon  a  loan  of  money,  on  the 
security  of  the  mortgage,  which  mortgagee  had  no  notice  of  the 
fraud:  Held,  that  the  mortgage  was  a  valid  security  upon  the 
land,  as  against  a  creditor  of  the  original  owner,  although  such 
creditor  had  previous  to  the  giving  of  the  mortgage,  but  subsequent 
to  such  fraudulent  conveyance,  recovered  a  judgment  against  his 
debtor,  and  sold  the  premises  upon  an  execution  issued  on  such 
judgment:  Also  held,  that  such  mortgage  was  a  valid  and  prior 
security  upon  the  land,  for  the  whole  sum  agreed  at  the  time  of  its 
execution  to  be  advanced  thereon,  although  a  part  of  the  amount 
was  not  actually  paid  to  the  mortgagor  until  some  days  afler  the 
executicHi  of  the  mortgage,  and  although  the  sheriff's  deed  to  the 
purchaser  under  such  judgment  and  execution  wim  recorded  inter- 
mediate the  recording  of  the  mortgage  and  such  payment.  Led^ 
fmrd  Y.  Btdler,  ib.  Id2. 

8.  A  bona  fide  purchaser  or  mortgagee,  from  a  fradulent  grantee, 
who  has  neither  actual  nor  constructive  notice  of  the  fraud,  b  enti- 
tled to  a  preference  over  a  subsequent  purchaser  under  a  judgment 
against  the  fraudulent  grantor,  if  such  prior  deed  or  mortgage  is 
first  recorded.    Ib. 

9.  A  mortgagee  is  a  purchaser  of  the  mortgaged  premises,  to  the 
extent  of  his  interest  therein  by  virtue  of  his  mortgage,  within  the 
intent  and  meaning  of  the  statute  of  frauds.    Ib. 

10.  Under  the  recording  acts,  as  between  a  purchaser  from  the 
fraudulent  grantee  and  cme  obtaining  title  under  the  firaudulent 
grantor,  the  priority  of  their  conveyances  depend  upon  the  times 
when  they  were  respectively  recorded.    Ib. 
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11.  Where  an  apf^icatioa  wms  made  to  the  sunreyor-g^ieral  for  a 
grant  of  several  lots  of  land  for  the  mutual  benefit  of  L.,  Q.  and 
W.)  and  the  applicants  entered  into  a  written  agreement  between 
themsehres  by  which  it  was  stipulated  that  L.  should  pay  to  the 
state  the  purchase  money  for  the  lands  as  the  same  should  become 
due  and  should  obtain  the  patents,  and  that  stich  purchase  money 
and  interest  should  be  refunded-to  him  out  of  the  proceeds  of  the 
sales  of  the  lands,  and  that  he  shoidd  release  one-third  of  the  land 
to  each  of  his  associates  after  the  whole  moneys  due  to  him  should 
be  paid;  and  the  patents  were  aAnwards  issued  to  the  executors 
and  trustees  of  L.  by  whom  the  purchase  m(»ey  was  paid:  Held, 
that  the  ezecutoTB  and  trustees  of  L.  took  the  legal  title  to  the  land 
as  trustees  for  all  who  were  beneficially  interested  therein  under 
the  agreement*  And  Q.  having  transferred  his  interest  in  the 
lands  to  another  person  by  an  absolute  oonveyanoe,  but  in  fiict 
for  the  security  of  a  debt  of  $  1480,  which  was  stated  in  a  wrton 
defeasance  which  authorized  the  creditor  to  sell  the  lands  to  pay 
the  ddit,  and  the  creditor  afterwards  sold  his  interest  in  the  land 
to  the  executors  alid  trustees  of  L.  for  $1000  only:  Held,  fiirtfaer, 
that  the  conveyance  firom  Q.  was  only  a  mortgage,  and  that  the 
executors  and  trustees  of  L.  were  only  entitled  to  hold  it  fiv  the 
amount  paid  by  them,  and  the  interest  thereon,  and  not  for  the 
whole  $  1480.    Quackenhtdk  v.  Leomrd^  ib.  834. 

12.  Where  R.  who  had  given  his  bond  and  mortgage  upon  a  tract 
of  land  to  secure  the  payment  of  $6000  and  interest,  afterwards 
sold  a  part  of  the  mortgaged  premises  to  H.,  and  as  a  part  dMie 
consideration  of  such  sale,  H.  assumed  the  payment  of  the  whole 

.  ot  the  bond  and  mortgage,  and  received  a  deed  from  R.  which 
stated  tbtft  the  premises  thereby  conveyed  were  subject  to  the 
mortgage,  and  that  the  pajrment  c^the  mortgage  was  assumed  by 
H.  the  grantee,  and  that  the  amount  of  such  mortgage  constituted 
a  part  of  the  consideration  of  the  deed :  Held,  that  R.  could  not 
recover  the  Amount  <^  the  bond  and  mortgage  from  the  executors 
of  H.  before  he  had  paid  the  same  to  the  mortgagee ;  and  that  a 
recovery  of  mere  nominal  damages  in  a  suit  brought  by  R.  against 
such  executors,  before  he  had  paid  any  thing  upon  the  bond  and 
mortgage,  was  no  bar  to  a  subsequent  suit  for  the  amount  which 
R.  Imd  been  subsequently  compelled  to  pay  to  the  mortgagee : 
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HeM,  farther,  that  the  executors  of  H.  would  be  liaUe  in  equity  to 
the  mortgagee  for  the  payment  of  the  deficiency,  in  case  the  pro- 
ceeds of  the  sale  of  the  part  of  the  land  which  was  conyeyed  to 
their  testator  should  be  insufficient  to  pay  the  mortgage  debt  and 
costs ;  but  that  the  portion  of  the  mortgaged  premises  conveyed  to 
H.  must  first  be  resorted  to  for  the  payment  of  the  mortgage,  and 
that  the  persoi^l  estate  of  the  decedent  was,  in  equity,  only  charge- 
able with  the  deficiency.    HdUey  y.  Reed^  ib.  446. 

13.  Under  the  provisions  of  the  revised  statutes,  as  between  the  heirs 
or  devisees  and  the  personal  representatives  of  a  deceased  mort- 
gagor, the  mortgaged  premises  are  primarily  chargeable  with  the 
payment  of  the  mortgage,  unless  the  decedent  has,  by  his  will, 
made  a  different  provision  for  the  payment  of  the  mortgage 
debt    Ib. 

14.  Where  the  owner  of  mortgaged  prenuses  sells  a  part  of  the  land 
to  a  purchaser  who  assumes  the  payment  of  the  whole  mortgage, 
and  the  owner  of  the  residue  of  the  land  is  obliged  to  pay  the 
mortgage,  the  latter  is  entitled  to  an  assignment  (^  such  mortgage, 
to  enable  him  to  obtain  satisfiu^on  out  ,<^  the  land  of  the  person 
who  has  assumed  the  payment.    Ib. 

16.  If  the  purchaser  of  mortgaged  premises  agrees  with  the  mon- 
ger to  pay  ofi'and  discharge  the  mortgage  thereon,  for  the  protec- 
tion and  indemnity  of  the  mortgagor,  the  mortgagee  is  in  equity* 
entitled  to  the  benefit  of  such  agreement*  And  such  agreement 
is  within  the  equity  of  the  provision  of  the  revised  statutes  which 
aAorizes  the  court  of  chancery,  in  a  foreclosure  smt,  to  make  a 
decree  over  for  the  deficiency  against  a  third  person  who  is  liable 
for  the  payment  of  the  mortgage  debt.    Ib. 

16.  A  sale  and  assignment  of  the  equity  of  redemption  of  mortgaged 
premises,  where  the  mortgagee  is  in  possession,  necessarily  carries 
with  it  to  the  purchaser  the  right  to  an  account  tar  the  rents  and 
profits  of  the  premises,  as  an  incident  to  the  right  of  redemption, 
and  as  an  equitable  eflect  against  the  amount  due  upon  the  mort- 
gage.   Ruckman  v.  Asior^  ib.  517. 

NEW  TRIAL.    In  cases  of  tort,  the  court  will  not  set  aside  a  ver- 

'  diet  because  it  is  against  the  weight  of  evidence,  unless  it  manifests 
partiality,  prejudice  or  intemperance  in  the  minds  of  the  jury. 
Nor  will  a  verdict  be  set  aside  because  the  jury  have  formed  a 
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judgment  upon  the  evidenoey  different  from  the  court  Taylor  ▼. 
VandarveeTf  4  Harrison  22. 

2.  The  court  jrill  set  aside  a  verdict,  in  a  doubtfiil  or  contested  case, 
if  it  appears  that  the  prevailing  party  by  himself,  his  retainers  or 
agents,  has  been  in  private  communication  or  held  any  conversa- 
tion with  one  or  more  of  the  jurors,  on  the  subject  of  the  trial, 
during  its  progress.     Tomlin  adi.  Dtn^  ex  den^  Cox^  ib.  76. 

8.  The  court  will  not  stop  to  inquire,  whether  the  juror  was  influ- 
enced or  not,  by  what  was  said  (o  him.  It  is  an  inquiry  of  too 
delicate  and  difficult  a  character  to  be  made  the  basis  of  judicial 
action  in  such  a  matter.  It  is  enough,  that  the  party  was  in  pri- 
vate intercourse  with  the  juror  on  the  subject  of  the  trial.     Ib. 

4.  An  affidavit  made  by  one  who  had  been  a  witness  in  the  cause, 
swearing  to  further  important  &cts,  not  stated  by  him  on  the  trial, 
because  his  recollection  did  not  then  serve  him,  is  only  cumulative 
evidence,  and  not  sufficient  ground  for  granting  a  new  trial.    Ib. 

6.  A  verdict  will  be  set  aside,  as  a  verdict  against  the  w^ht  of  evi- 
dence, where  only  one  witness  swears  to  his  belief  of  the  hand- 
writing of  the  dc^ndant;  and  nine  witnesses,  (one  of  whom  was 
called  by  the  plaintiff  himself,)  all  of  them  as  familiar  with  the 
defendant's  signature,  and  as  well,  or  better  qualified,  from  their 
course  and  habits  of  business,  to  judge,  than  that  one  witness  was, 
swear  to  their  disbelief  of  its  being  the  defendant's  hand- writing: 
unless  there  are  circumstances  in  the  c^  tending  to  sustain  and 
corroborate  the  plaintiff's  witness,  and  the  genuineness  of  the  sig- 
nature.   BeU  ads.  Shields^  ib.  98. 

0.  If  a  defendant,  being  informed  by  the  plaintiff,  that  he  is  the  holder 
^  of  certain  promissory  notes  endorsed  by  the  defendant,  without 
having  the  notes  shown  to  him;  at  the  request  of  the  plaintiff, 
signs  an  agreement,  reciting  that  he  is  such  endorser  and  consenting 
that  the  plaintiff  may  give  further  time  to  the  maker,  upon  receiv- 
ing "collateral  security,  without  prejudice  to  the  plaintiff's  rights 
against  the  defendant,  as  endorser;  and  that  the  defendant  will 
still  hold  himself  *^  liable  to  pay  the  same,  in  the  same  manner^ 
and  to  the  same  extent  as  he  toas  then  liable:^  the  defendant  will 
not  be  precluded  from  setting  up  on  the  trial  of  the  cause,  that  the 
endorsements  were  forgeries.  Ib. 

7.  Notwithstanding  such  agreement,  the  verdict  ought  to  be  for  the 
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defendant,  if  the  jury  believe  the  name  of  the  defendant  has  been 
ferged:  ooless  it  appears  that  the  defendant  signed  the  agreement 
in  bad  feith,  knowiiig  of  the  forgarj :  or  signed  it  negtigently ;  akid 
has  thereby  misled  the  plaintiff^  and  deprived  him  of  an  opportunity 
of  otherwise  secnring  himself.  Ih. 

8.  And  whether  even  in  sucb  case  the  plaintiff  can  recover  on  ike 
forged  endorwrnmUMy  or  must  seek  his  remedy  in  an  action  on  the 
case»  for  a  deceit,  or  open  a  special  agreement*    Qiuere?  Ih. 

NUISANCE.  The  occupation  of  a  building,  in  a  city,  as  a  slaughter 
house  is  prima  fecie  a  nuisance  to  the  neighbouring  inhalntants, 
and  may  be  restrained  by  injunction.  And  a  general  answer  of 
the  defendant  denying  that  a  slaughter  house  is  a  nuisance,  is  not 
sufficient  to  authorize  the  dissolution  of  an  injunction  restraining 
him  from  using  his  building  as  a  slaughter  house.  CkUHny. 
Folemifie,  9  Paige  575. 

2.  To  constitute  a  nuisance,  it  is  not  necessary  that  the  noxious  trade 
or  business  should  endanger  the  health  of  the  neighbourhood.  It 
is  sufficient  if  it  produces  that  which  is  oflensive  to  the  senses  and 
which  renders  the  enjoyment  of  life  and  property  uncomfortable. 

PARTNERSHIP.  Upon  the  dissolution  of  a  copartnership  by  the 
death  of  one  of  the  copartners,  the  survivor  is  entitled  to  close  up 
the  affiurs  of  the  firm,  and  he  will  not  be  deprived  of  that  right  by 
the  appointment  of  a  receiver,  if  he  is  responsible  and  ads  in  good 
feith.    Eeane  v.  ISSoiu,  ib.  178. 

8.  And  the  residence  of  the  survivor  in  a  foreign  country,  forms  no 
ground  of  objection  to  his  continuing  to  discharge  the  trust  cast 
upon  him  by  operation  of  law  under  the  copartnership  agreement, 
if  he  is  perfectly  responsible,  and  is  closing  up  the  affiurs  of  the 
copartnership  with  reasonable  diligence  by  a  competent  agent.  Ih. 

8.  Upon  the  dissohition  of  a  partnership  by  the  death  of  one  of  the 
copartners,  the  representatives  of  the  deceased  member  of  the  firm 
are  entitled  to  have  the  stock  on  hand -sold  and  converted  into 
money,  so  that  the  share  of  the  copartnership  fokids  belonging  tp 
them  may  be  realized  without  any  unnecessary  delay.    Ih. 

PATENT  RIGHTS.  If  a  person  employed  in  the  manufactory  of 
another,  whilst  receiving  wages,  makes  experiments  at  the  expense 
and  in  the  manu&ctory  of  his  employer ;  has  his  wages  increased 
TOL.  n.  20 
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in  consequenoe  of  the  useful  result  of  the  ezperimeiits ;  makes  the 
article  inYeoted,  and  permits  his  employer  to  use  it,  no  compensa- 
tion for  its  use  being  paid  or  demanded ;  and  then  obtains  a  patent  t 
these  facts  will  justify  a  presumption  of  a  license  to  use  the  inven* 
tion.  BrCUarg  and  others  v.  Kingsland  and  dkerSf  1  How- 
ard  202. 

8.  Such  an  unmolested  and  notorious  use  of  the  invention  prior  to 
the  application  for  a  patent,  will  bring  the  case  within  the  provi- 
sions of  the  7th  section  of  the  act  gf  1 8B0,  c  98.    lb. 

8*  The  assignees  of  a  patent  right  take  it  subject  to  the  legfd  conse- 
quences of  the  previous  acts  at  the  patentee.    Ih. 

4.  The  14th  and  I5th  sections  of  the  act  of  1886,  c  357,  prescribe 
the  rules  which  must  govern  on  the  trial  of  actions  for  the  viola- 
tions of  patent  rights ;  and  these  sections  are  operative,  so  far  as 
they  are  applicable,  notwithstanding  the  patent  may  have  been 
granted  before  the  passage  of  the  act  of  1886.    lb. 

6.  The  words  **  any  newly  invented  machine,  manufacture,  or  com- 
position of  matter,**  in  the  7th  section  of  the  act  of  1889,  have  the 
same  meaning  as  ^  invention,''  or  **  thing  patented."   lb. 

PRESIDENT  OF  THE  UNITED  STATES.  The  act  of  con- 
gress passed  January  8l,  1828,  prohibiting  the  advance  of  puUio 
money  in  any  case  whatsoever  to  the  disbursing  officers  <^  govern- 
ment, except  under  the  special  direction  of  the  president,  does  not 
require  the  personal  and  ministerial  perfimnance  of  this  duty,  to 
be  exercised  in  every  instance  by  the  president  under  his  own 
hand.     WittiaM$  v.  The  United  States,  ib.  200. 

2.  Such  a  practice,  if  it  were  possible,  would  absorb  the  duties  of  the 
various  departments  of  the  government  in  the  personal  acticm  of  the 
one  chief  executive  officer,  and  be  fraught  with  mischief  to  the 
public  service.   Ib. 

8.  The  president's  duty,  in  general,  requires  his  superintendence  of 
the  administration,  yet  he  cannot  be  required  to  become  the  admi- 
nistrative officer  of  every  department  and  bureau,  or  to  perform, 
in  person,  the  numerous  details  incident  to  services  which,  never- 
theless, he  is,  in  a  correct  sense,  by  the  constitution  and  laws 
required  and  expected  to  perform.    Ib* 

4.  It  is  legal  evidence  that  the  president  specially  authorized  and 
directed,  in  writing,  the  secretary  of  the  treasury  to  make  such 
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advanoesy  and  that  such  paper  was  destroyed  when  the  treasury 
building  was  burned.  It  is  sufficient  if  tbe  witness  state  his  belief 
that  it  was  90  destroyed.   Ih. 

PRINCIPAL  AND  AGENT.  Where  there  hare  been,  for  several 
years,  mutual  and  exten^ve  dealings  between  two  banks,  and  an 
account  current  kept  between  them,  in  which  they  mutually  era- 
ditedeadi  other  with  the  proceeds  of  all  paper  remitted  for  collec- 
tion, when  received,  and  charged  all  costs  of  protests,  poatage» 
dsc.;  accounts  regularly  transnntled  from  the  one  to  the  other  and 
aettled  upon  these  principles;  and  upon  the  foce  of  the  paper 
transmitted  it  always  appeared  to  be  the  properly  of  the  respectiye 
banks,  and  to  be  remitted  by  each  of  them  upon  its  own  account, 
there  is  a  lien  for  a  general  balance  of  account  upon  the  paper 
thus  transmitted,  no  matter  who  may  be  its  real  owner.  Bank  cf 
<&€  M€iropoU9  T.  The  New  OkgUrnd  Bank^  ib.  294. 

PROPERTY.  Where  the  owner  of  a  ikrm  leased  the  same,  witk 
the  cows  and  sheep  then  on  it,  to  a  tenant  for  the  term  of  five 
years,  at  a  certain  annual  rei^  and  the  lease  provided  that  cows 
of  equal  age  and  quality  shouU  be  returned  to  the  landlord,  at  the 
end  of  the  term,  and  also  the  sheep;  and  a  judgment  creditor  of 
the  tenant,  before  the  expiration  of  the  term,  levied  his  aiecutioii 
upon  a  part  of  the  cows  and  sheep  originally  put  on  the  form  by 
the  landford,  and  upon  other  cows  and  sheep  which  the  tenant  had 
purchased  and  put  on  in  the  place  of  those  which  had  been  sold: 
Held,  that  the  landlord  had  no  l^gal  or  equitable  right  to  restrain 
the  creditor  irom  selling  the  cows  and  sheep  thus  levied  on,  to  sa^ 
tisfy  bis  execution.    CMrpefOerj.  Grijb^  0  )^ige  310. 

S.  Where  cattle,  or  imf^ements  of  husbandry,  or  other  articles  which 
are  not  necessarily  consumed  in  the  using,  are  delivered  by  the 
landlord  to  his  tenant,  to  enable  the  latter  to  cultivate  and  Improve 
the  premises,  and  to  be  returned  in  property  of  the  same  kind  and 
▼ahie  at  the  end  of  the  term,  but  not  in  the  same  property  speci- 
fically, the  cattle  or  goods  thus  delivered  belong  to  the  tenant,  and 
not  to  the  landford,  during  the  term;  and  they  may  be  sold  by  the 
tenant,  or  levied  on  by  his  creditors  for  the  payment  of  his 
debts.    Ib. 

RAIL  ROAD.  A  rail-road  running  through  the  streets  of  a  city, 
which  does  not  materially  interfere  with  the  use  of  the  streets  for 
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ordinary  puqxMes,  or  injure  the  value  of  the  adjacent  property,  is 
not  a  nuisance.    HamiUan  y.  The  New  York  and  Harlem  Rail 
Road  Company^  ib.  171. 
RENT.    Rent  cannot  be  apportioned  between  the  personal  represent 
tative  and  the  heir.   AUen  ▼.  Yankouton  Adwir.  4*^.,  4  I&rriaon  47. 

2.  If  the  lessor  dies,  the  accruing  rent,  which  becomes  payable,  at  a 
day  subsequent  to  his  death,  must  be  sued  for  by  the  heir  ox 
deyisee;  and  not  by  the  administrator.  Ih. 

•REPLEVIN.  A  general  or  special  property  in  goods,  with  the 
actual  or  constructive  possession,  is  sufficient  to  maintain  either 
trei^Mss  or  replevin.  Hawthorn  y.  RuAfortk  and  Andrewi^  ib. 
160. 

3.  It  is  not  necessary  there  should  be  a  manual  seizing  of  the  property 
to  constitute  a  tortious  taking.  An  unlawful  intermeddling  with, 
or  an  exercise  or  claim  of  dominion  over  it,  without  authority  or 
right,  will  render  the  party  liable  lo  trespass  or  replevin.  Ih. 

S.  Whether  the  action  of  replevin  may  be  sustained  for  a  wrongful 
detention,  when  the  taking  was  not  tortious :  Quseret  Ih. 

RIPARIAN  PROPERTY.  Where,  in  the  conveyance  c^a  lot  situated 
in  the  city  of  Rochester,  it  was  described  as  a  miU  lot^  beginning, 
dec,  and  running  **  eastwardly  to  the  Genesee  river;  theoce  north* 
wardly  along  the  shore  of  eaid  river  to  Bufalo  etreet^^  dec.: 
Held,  that  no  part  of  the  bed  of  the  river  passed  under  the  con^ 
veyance,  but  that  the  grantee  took  only  to  low  water  mark. 
Child  V.  Starr,  4  Hill  869. 

SET-OFF.  A.  having  recovered  judgment  against  C,  a  suit  was 
commenced  by  A.  and  B,  against  C,  which  was  referred ;  and  a 
short  time  before  the  making  of  the  referee's  report,  which  found 
a  large  balance  due  to  C,  but  aAer  the  referee  had  heard  the  mat- 
ter and  C.  had  ascertained  what  the  report  would  be,  he  assigned 
the  demand  to  D.  for  a  valuable  consideration,  and  judgment  was 
duly  perfected  upon  the  report :  Held,  that  A.  was  not  entitled  to 
a  set-off,  inasmuch  as  no  such  right  existed  when  the  assignment 
was  made;  the  judgment  in  C.'s  favour  having  been  perfected 
afterwards.     Graves  v.  Woodbury,  ib.  559. 

STATUTE.  The  unqualified  repeal  of  a  repealing  statute  revives 
the  ori^nal  enactment.    Per  Bronson  J.    Gale  v.  Mead,  ib.  109. 

SURETY.    When  a  collector  is  continued  in  office  for  more  than 
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one  term,  but  ^ves  difierent  soreties,  the  liaUUty  c^the  sureties  is 
to  be  estimated  just  as  if  4  new  person  had  been  appointed  to  fill 
the  second  term.  The  United  Siates  ▼.  Eckfard'M  Executors^  1 
Howard  250. 

2.  When  the  accounts  of  a  cdlector  are  returned  to  the  treasury 
quarterly,  and  the  date  of  Ihe  commeaoemeDt  and  expiration  of  his 
term  of  <^oe  is  on  some  intermediate  day  between  the  beginning 
and  end  of  the  quarter,  a  re-statement  and  treasury  transcript  of 
his  account  up  to  the  end  of  his  term,  is  legal  evidence  in  a  suit 
against  the  sureties.  lb. 

8.  Such  a  re-statement  does  not  fiJsify  the  general  accounts,  but 
arranges  the  items  of  debits  and  credits  so  as  to  exhibit  the  trans- 
actions of  the  collector  during  the  four  years  for  which  the  sureties 
were  responsible.  lb. 

4.  The  amount  charged  to  the  collector  at  the  commencement  of  his 
second  term  is  only  prima  facie  evidence  against  the  sureties,  /fr. 

5.  But  payments  into  the  treasury  of  moneys  accruing  and  received 
in  the  second  term,  should  not  be  applied  to  the  extinguishment  of 
a  balance  apparently  due  at  the  end  of  the  first  term.  Payments 
made  in  the  subsequent  term,  of  moneys  received  on  duty  bonds, 
or  otherwise,  which  remained  charged  to  the  collector  as  of  the 
preceding  official  term,  should  be  so  applied.  lb. 

6.  The  settlement  of  quarterly  accounts  at  the  treasury,  running  on 
in  a  continued  series,  is  not  conclusive.  The  officers  of  the  treasury 
cannot,  by  any  exercise  of  their  discretion,  enlarge  or  restrict  the 
obligation  of  the  collector's  bond.  Much  less  can  they,  by  the 
mere  foot  of  keeping  an  account  current  in  which  debits  and  credits 
are  entered  as  they  occur,  and  without  any  express  appropriation 
of  payments,  afi^  the  rights  of  sureties.  lb. 

7.  The  rule  of  law  is  settled,  that  extending  to  the  principal  further 
time  of  payment,  will  discharge  the  surety,  unless  there  be  evidence 
of  assent  by  the  surety,  to  such  extension.  Solomon  ads.  Gre' 
gory^  9  Harrison  112. 

8.  The  surety  is  not  discharged  if  there  be  evidence  of  tacit  assent 
on  his  part: 

But  it  is  matter  of  defence,  and  generally  speaking,  can  only 
avail  the  surety  when  set  up  as  a  bar  to  a  recovery  against  him. 
Cases  founded  upon  bail  and  replevin  bonds  and  recognizances  of 

20* 
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bai]»  from  their  peculiar  character,  form  aa  excq>tioa  to  the 
general  rule.  Ib» 

9.  Courts  will  not  interfere  in  a  summary  way  and  relieve  the  surety 
after  judgment  and  execution  against  him,  by  ordering  moneys 
collected  under  execution,  to  be  returned  to  him,  on  the  ground,' 
that  the  plaintiff  has  extended  time  of  payment  of  execution  against 
the  principal.  76. 

10.  A  inere  surety  for  a  debt  will  not  be  bound  by  a  decree  or  judg- 
ment pronounced  in  a  suit  between  his  principal  and  the  creditor, 
even  though  the  suit  was  conducted,  on  the  part  of  the  principal, 
exclusively  by  the  surety  as  his  agent.  Jackson  v.  GrinoM^  4 
Hill  522. 

11.  Otherwise,  sem^le,  if  the  surety  voluntarily  came  in  and  litigated 
as  such,  in  the  name  of  his  principal,  with  the  assent  of  the  creditor. 
Ih. 

12.  Though  a  creditor  neglect  to  prosecute  for  his  debt  after  being 
~  notified  to  do  so  by  the  mrety^  this  will  not  discharge  the  surety  if 

the  principal  was  insolvent  at  the  time.  Herrick  v.  Borsf,  ib. 
660. 

18.  Where  the  circuit  judge  charged  that  the  term  soImii^,  in  such 
case,  meant  that  the  principal  was  able  to  pay  aU  Ats  dtbu  from 
his  own  means,  or  that  his  prc^»erty  was  so  situated  that  all  hU 
debts  might  have  been  collected  out  of  it  by  legal  process:  Held, 
that  the  charge  was  sufficiently  favourable  to  the  surety,  and  a 
motion  for  a  new  trial  made  in  his  behalf  was  therefore  denied. 

14.  Held  further,  that  mere  probable  solvency  of  the  principal  in 
reference  to  the  debt  in  fuesHon^  at  the  time  of  giving  notice  to 
prosecute,  would  not  bring  the  case  within  the  rule.    Ib. 

TENANCY  BY  THE  CURTESY.  The  general  rule  of  law  is, 
that  there  must  be  an  entry  during  coverture,  to  enable  the  hus- 
band to  claim  a  tenancy  by  the  curtesy.  Mereer*s  Lessee  v. 
Selden,  I  Howard  87. 

TROVER.  To  maintain  trover  against  two  joint  bailees,  a  demand 
of  and  refusal  by  one  is  not  sufficient;  a  conversion  by  both  must 
be  shown.    MitckeU  v.  WMiams,  4  Hill  18. 

2.  In  the  case  of  partners  the  rule  is  di£ferent;  for  each  being  the 
general  agent  of  the  other,  a  refusal  by  one  is  evidence  of  a  con- 
version by  both.    Per  Cowen  J.  •  lb. 
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8.  W.  dc  R.  having  hired  of  M.  a  number  of  cows  for  a  year,  the 
ibrmer  (W.)  took  possession  of  and  kept  them  on  his  farm,  seve- 
ral miles  distant  from  R.'s  residence.  A  few  months  after  the 
hiring,  the  cows  were  sold  under  an  execution  against  W.,  issued 
upon  a  Toid  justice's  judgment.  At  the  expiration  of  the  year,  the 
cows  being  still  in  W.'s  possession,  M.  demanded  them  (^  him  and 
he  refused  to  deliver  tiiem  up.  A  like  demand  was  made  of  R.  at 
his  residence,  who  said  **he  would  have  nothing  to  do  with  the 
matter,"  and  refused  to  go  and  see  W.  on  the  subject:  Held,  in 
trover  against  W.  and  R.,  that  whether  enough  had  been  shown 
to  prove  a  oonversion  by  R.  was  a  question  of  fact  to  be  submitted 
to  the  jury;  and  the  circuit  judge  having  directed  them  to  find  a 
oonversion  by  both,  a  new  trial  was  ordered.    lb. 

4.  If  R.'s  refusal  to  act  in  the  delivery  of  the  cows  proceeded  from 
an  honest  desire  to  avoid  a  litigation  which  he  supposed'  might 
arise  out  of  the  sale  under  the  void  judgment,  he  was  not  guilty 
of  a  conversion.    Per  Cowen  J.    Ih. 

5.  Otherwise,  if  his  refusal  to  act  proceeded  from  a  design  to  coon- 
tenanoe  or  aid.  W.  in  unlawfully  withholding  the  cows  from  M., 
or  to  embarrass  the  latter  in  his  endeavour  to  obtain  possession. 
lb. 

6.  In  general,  the  property  being  present,  or  under  the  undisputed 
control  of  the  party  of  whom  it  is  demandedj  his  mere  neglect  to 
deliver,  without  saying  a  word,  or  a  refusal  on  his  part  to  point 
out  the  property  and  act  in  the  delivery,  will  be  prima  faeie  evi- 
dence of  a  conversion.    lb. 

7.  Where  there  is  proof  of  a  positive  and  unexcused  refusal  to  deliver 
on  demand  made,  the  judge  may  advise  the  jury,  as  matter  of  law, 
to  find  a  conversion.    lb. 

USURY.  M.,  being  desirous  of  raising  money  upon  a  note  at  four 
months,  drawn  by  himself  and  endorsed  for  bis  accommodation  by 
B.  and  L.,  authorized  a  broker  to  buy  an  additional  name  or  gua- 
ranty for  the  purpose  of  getting  the  note  discounted.  Application 
was  accordingly  made  to  K.,  also  a  broker,  who  endorsed  the 
note  on  receiving  a  commission  of  two  and  a  half  or  three  per 
cent,  and  it  was  thra  discounted  at  a  bank.  About  the  time  it 
fell  due,  M.  made  another  note,  corresponding  in  amount,  which, 
after  being  endorsed,  was  discounted  by  K.,  and  the  proceeds  ap- 
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plied  in  payment  oi  the  first  The  seoond  note  not  being  ni^  at 
inaturitj,  K.  brought  an  action  upon  it  against  the  maker  and 
endorsers,  whidi  was  referred,  and  the  referee  rqx>rted  in  K.V 
iavour:  Held,  on  motion  to  set  aside  the  report,  that  the  taking 
of  the  commission  by  K.  did  not  render  the  transaction  per  se 
usurious,  and  the  motion  was  therefore  denied.  Keiektim  v.  jBot- 
kr,  ib.  224. 

2«  C.  coYfflianted  to  assign  to  a  bank,  bonds  and  mortgages  on  real 
estate  to  the  amount  of  #18,000,  payable  in  five  years,  with  inte- 
rest semi-annually,  and  to  guaranty  the  payment  of  them;  in  oon« 
sideratioD  whereof  the  bank  agreed  to  transfer  to  C.  certain  stock 
to  the  amount  of  #6500  at  its  nominal  value,  but  which  was  then 
twenty-five  per  cent,  below  par,  and  to  pay  him  the  balance  in 
money.  Afterwards,  the  bonds  and  mortgages  not  having  been 
assigned,  the  bank  transferre^d  the  stock  and  paid  the  money  on 
reoMving  two  notes  for  #6500  each,  agredng  to  take  the  bonds 
and  mortgages  in  payment,  if  delivered  before  the  notes  became 
due:  Held,  in  an  action  upon  one  of  the  notes,  that  the  transac- 
tion was  usurious;  and  a  verdict  finding  it  otherwise  was  set  aside. 
Sepwumr  v.  Siromgt  ib.  255. 

8.  A  bond  and  mortgage  for  #8000,  payable  one  year  from  date, 
vrith  interest  to  become  due  half  yearly,  and  on  which  oyer  five 
months'  interest  had  already  accrued,  wereass^^  absolutdy  by 
the  holder  for  #2600,  in  order  to  raise  money.  The  assignment 
stated  the  consideration  paid  by  the  assignee  to  be  #8000,  and 
contamed  a  covenant  that  thus  much  was  due  and  owing  on  the 
bond  and  mortgage.  At  the  time  ofezecuting  the  assignment  tfae^  r 
assignor  also  executed  to  the  assignee  a  bond,  with  surety,  oondi- 
'  tionedthatthenKNTtgagorshouldpay  the  #8000  together  with  the 
interest,  by  the  day  appointed  for  that  purpose  in  the  securities 
assigned.  On  a  ImII  filed  by  the  assignor  to  set  aside  the  assign- 
ment and  have  the  bond  of  guaranty  canceled:  U^  that  the 
transaction  was,  on  its  face,  a  mere  sale  of  a  chose  in  action, 
unconnected  with  a  loan,  and  tfaerriore  not  usurious  per  #e.. 
Rapelfe  v.  Andersom^  ib.  472. 

4.  Money  whidi  has  been  recovered  and  collected  in  a  suit  at  law 
upon  an  usurious  security,  m  which  suit  there  vras  a  legal  defence, . 
cannot  be  recovered  back  from  the  plaintiff  in  such  suit;  either  at 
law  or  in  equity.   BarikoUmew  v.  Taw^  9  Paige  165. 
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5.  The  principle  of  not  giving  efl^t  to  an  agreement  (or  the  com- 
pounding of  interest,  whicli  is  to  become  due,  is  not  based  upon 
the  usury  laws ;  but  is  adopted  as  a  rule  of  public  policy,  to  pre- 
yent  accomulations  of  compound  interest  in  (aVour  of  creditors 
who  neglect  to  collect  their  interest  when  it  becomes  due.  And 
the  principle  upon  which  th6  rule  is  founded  does  not  apply  to  a 
case  where  one  man  advances  money  to  purchase  property  for  the 
benefit  of  himself  and  another,  to  be  refunded  to  him  with  com- 
pound  interest,  out  of  the  proceeds  of  the  sale  of  the  property. 
QvaehenbuMk  v.  Leonardj  ib.  834. 

6.  Where  a  party  applied  for  a  loan  of  money,  which  was  agreed 
to  be  loaned  to  him  upon  usury,  and  he  agreed  to  obtain  his  bro- 
ther's bond  and  mortgage-to  secure  the  loan  and  the  usurious  pre- 
mium, and  the  borrower  thereupon  foiled  a  bond  and  mortgage 
upcm  his  brother  for  the  amount,  and  transferred  it  to  the  lender 
and  received  the  money  th^eon,  deducting  the  usurious  premium: 
Held,  that  the  lender  could  not  recover  back  the  money  lent  upon 
usury  by  reason  of  such  fraud ;  and  that  the  brother,  whose  name 
had  been  forged,  was  not  liable  tor  a  part  of  the  money  which  had 
been  applied  to  pay  off  an  incumbrance  upon  his  property,  he  nol 
being  privy  to  the  forgery.     Thoma$r.  FUk^  ib.  478. 

VENDOR  AND  VENDEE.  Where  there  is  a  sale  of  land  per 
averdcmewtf  or  at  a  gross  sum  for  the  whole  premises,  and  not  al 
a  specified  price  by  the  foot  or  acre,  the  purchaser  is  entitled  to 
the  land  contained  within  the  designated  boundaries  of  his  grant, 
be  it  more  or  less ;  without  reference  to  the  quantity  or  measure 
of  the  premises  as  mentioned  in  the  contract  or  conveyance.  The 
MorrU  Condi  Company  v.  EmmeUy  ib.  168. 

2.  PkirtieB  may  so  frame  a  contract  for  the  sale  of  land  as  to  make 
the  time  of  payment  a  materul  part  of  the  agreement  And  where, 
from  the  terms  of  the  contract,  it  appears  that  the  parties  thereto 
intended  that  the  purchaser  should  not  have  the  land  unless  the 
purchase  money  was  actually  paid  at  the  day  specified  in  such 
contract,  if  the  mon^  is  not  paid  a  court  of  chaopery  will  not 
decree  the  performance  of  the  contract  Crippen  v.  Htermanct^ 
ib.211. 

8.  In  a  suit  for  the  specific  performance  of  a  contract  for  the  con- 
veyance of  land  brought  by  the  vendee  against  the  heir  at  law  of 
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the  veDdor,  where  it  appeared  that  the  yendor  had  died  inaolyent 
and  indebted  to  the  vendee:  Held,  that  the  rendee  was  entitled  to 
have  such  debt  offiet  against  a  balance  due  for  the  purchase 
mooey.    StOpkem  y.  JFWfer,  ik  280. 

4.  A  purchaser  who  is  himself  chargeable  with  notice  of  the  equit- 
able claim  of  a  third  person  to  the  premises  purchased,  may  pro- 
tect his  title  by  showing  that  his  grantor  wasa  b(ma  fide  purchaser 
without  notice.     GriJUh  y.  GriJUh  and  oihers,  ib.  815. 

5.  Where  the  purchaser  employs  aa  attorney  to  examine  the  title  to 
the  premises  which  he  is  about  to  purchase,  notice  to  the  attorney 
of  the  equitable  claim  oi  a  third  person  to  such  premises  is  con-, 
structive  notice  to  such  purchaser,    lb.  «> 

VESSELS.  Where  a  collision  of  vessels  occurs  in  an  English  port, 
the  rights  of  the  parties  depend  upon  the  provision  of  the  British 
statutes  then  in  force;  and  if  doubts  exist  as  to  their  true  construc- 
tion, this  court  will  adopt  that  which  is  sanctioned  by  their  own 
courts.    SmUh  and  oihers  ▼.  Candrf^  1  Howard  28. 

2.  By  the  English  statutes,  as  interpreted  in  their  courts,  the  master 
or  owner  of  a  vessel  trading  to  or  from  the  port  of  Liverpool,  is 
not  answerable  for  damages  occasioned  by  the  fiiult  of  the  pilot  Ih. 

9.  The  actual  damage  sustained  by  the  party  at  the  time  and  place 
of  mjury,  and  not  probable  profits  at  the  port  of  deetinationi  ought 
to  be  the  measureof  value  in  damages^  in  cases  of  collision  aswdl 
as  in  cases  of  insurance.   Ib» 

4.  By  whose  fault  the  accident  happened,  is  a  question  (^  fact  for  the 
jury,  to  be  decided  by  them  upon  the  whole  of  the  evidence,  lb. 

5.  If  a  ship  be  at  anchor  with  no  sails  set,  and  in  a  proper  place  for 
anchoring,  and  another  ship,  under  sail,  occasions  damage  to  her, 
the  latter  is  liable.   Straut  and  aikers  v.  JFVuf€r,  ib.  89. 

6.  But  if  the  place  of  anchorage  be  an  improper  place,  the  owners  of 
the  vessel  which  is  injured  must  alxde  the  consequences  of  the 
misconduct  of  the  master.  Ib. 

7.  The  thoroughfare  of  the  pass  of  the  Mississippi  river,  at  its  mouth, 
is  not  a  proper  place  to  anchor.  Ib. 

6.  A  mortgagee  of  a  ship,  who  has  taken  possession  and  caused  it 
to  be  registered  in  his  own  name,  will,  in  general,  be  liable  for 
supplies  furnished  and  repairs  made;  and  this,  though  his  relation 
to  the  ship  was  unknown  to  the  creditor  when  the  demand  arose. 
min  V.  SpinoUh  4  ^ill  177. 
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WILLS.  Where  the  testator,  by  his  will,  directed  that  his  residuary 
estate  should  be  divided  equally  among  the  children  of  his  sister 
and  of  his  two  brothers,  when  they  should  severally  become  of 
age :  Held,  that  each  child  was  entitled  to  an  equal  share  of  the 
estate  per  capita^  and  not  by  representation  of  their  respective 
parents.  Held  also,  that  the  eldest  daughter  of  one  of  the  brothers, 
actually  born  before  the  marriage  of  her  parents,  although  she  had 
been  recognised  by  her  reputed  father  and  was  brought  up  by  him 
in  the  same  manner  as  his  other  children,  was  not  entitled  to  a 
distributive  sbare  of  the  estate  of  the  testator.  Collins  v.  Hoxie^ 
9  Paige  81. 

2.  Where  there  are  legitimate  children  in  existence  at  the  time  of 
making  the  will,  so  as  to  satisfy  the  words  of  the  devise  or  bequest 
in  their  primary  sense,  an  illegilunate  child  cannot  take  under  a 
general  devise  or  bequest  to  children,  as  a  class,  unless  there  is 
something  else  appearing  in  the  will  to  show  that  the  testator  in* 
tended  to  include  others  besides  legitimate  children.     Ih, 

3.  In  a  residuary  or  other  bequest,  to  children  and  grand-children, 
or  brothers  and  sisters,  and  nephews  and  nieces,  as  a  class,  all  the 
legatees  take  equally  per  capita;  unless  there  is  something  in  the 
will  itself  indicating  a  different  intention  on  the  part  of  the  tes* 
tator.    lb, 

4.  A\'here  a  testatrix,  whose  only  son  and  heir  was  an  idiot  and  had 
a  large  proixirty  in  the  hands  of  his  committee,  the  income  of 
wliich  was  more  than  sufficient  for  his  support,  bequeathed  8 1000 
for  the  use  and  benefit  of  such  son,  to  be  appropriated  at  the  dis* 
rretion  of  her  executors,  and  directed  that  so  much  of  that  legacy 
as  her  executors  should  not  appropriate  for  his  use  during  his  life, 
.should  at  his  decease  go  to  the  Foreign  Mission  School,  a  sup- 
posed charitable  institution  which  in  fact  had  no  existence ;  and 
the  testatrix,  aHer  making  a  specific  devise  of  a  part  of  her  real 
estate,  and  giving  specific  and  pecuniary  legacies  to  a  large 
amount,  directed  her  executors  to  sell  the  real  property  not  spe- 
cifically devised,  and  lM;qu(»alhcd  the  proceeds  and  all  her  resi- 
duary estate,  to  the  Home  Missionary  Society,  in  case  it  did  not 
exceed  8  1000,  and  the  residue  beyond  that  sum  to  the  children 
«»f  her  niece :  Held,  that  the  committee  of  the  idiot  were  not  enti- 
tled to  have  the  81000  legacy  applied  to  his  general  support 
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wliile  tlio  income  of  his  estate  was  more  than  sufficient  for  that 
puqx}8e ;  and  that  the  executors  were  only  bound  to  apply  it  if  it 
should  become  necessary  in  consequence  of  a  loss  of  his  property. 
Held  also,  that  the  limitation  over  to  the  supposed  charitable  insti- 
tution  having  failed,  the  unexpended  balance  of  this  legacy  would 
fall  into  the  general  residue  of  the  personal  estate  of  the  testatrix, 
and  would  belong  to  her  residuary  legatees.  King  v.  Strongs 
ib.  94. 
5.  Where  a  testator,  who  had  three  sons  and  two  daughters,  made 
his  will  subsequent  to  the  revised  statutes  and  devised  and  be- 
queathed his  real  and  personal  estate  in  trust  to  permit  his  widow 
to  enjoy  the  use  of  the  rents  and  income  thereof  during  her  life  or 
widowhood,  subject  to  the  payment  of  taxes,  assessments,  insu- 
rance, and  the  interest  upon  the  incumbrances,  and  upon  condition 
that  his  eldest  daughter  should  live  with  her  and  be  supported  out 
of  such  rents  and  income ;  and  by  the  second  and  third  clauses  of 
the  will  the  devisee  in  trust  was  directed,  after  the  death  or  inter- 
marriage of  the  widow,  to  pay  the  rents  of  lot  No.  26,  after  pay- 
ment of  taxes,  assessments,  and  insurance,  and  keeping  down  in- 
terest on  mcumbrances,  to  his  son  P.  (or  life :  and  the  rents  and 
income  of  lot  No.  80,  to  his  son  S.  for  life ;  and  by  the  fourth 
clause,  he  gave  a  similar  beneficial  interest  in  the  rents  and  pro- 
fits of  lot  No.  28,  to  his  eldest  daughter,  who  was  the  devisee  in 
trust,  and  directed  her  to  apply  so  much  of  the  rents  and  profits 
of  these  lots  respectively  as  could  be  spared  conveniently  to  the 
payment  of  the  principal  of  the  incumbrances  thereon,  after  the 
death  or  intermarriage  of  the  widow ;  and  further  directed  that  if 
either  of  those  three  of  his  children  should  marry  and  leave  issue, 
the  rent  of  his  or  her  lot,  instead  of  being  paid  to  the  parent, 
should  be  applied  by  the  devisee  in  trust,  for  the  support  and  edu- 
cation of  such  issue ;  and  by  the  Jifth  clause  he  further  directed, 
that  if  either  of  the  three  died  without  leaving  issue,  the  rents  of 
that  share  should  go  to  the  survivor  or  survivors  in  equal  portions; 
but  if  either  died  leaving  issue,  the  rent  to  go  to  such  issue ;  and 
by  the  sixth  clause,  he  devised  lot  No.  51  to  those  three  children 
in  fee  from  and  after  the  death  or  marriage  of  his  widow,  but  upon 
condition  that  if  either  should  sell  his  or  her  interest  therein  with- 
out the  consent  of  the  others,  it  should  be  forfeited  to  the  others. 
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Mid  that  the  whde  income  of  this  lot  should  be  applied  to  satisfy 
the  incumbraiioes  on  lot  No.  2^6,  28  and  80;  and  by  the  seoencA 
clause,  he  devised  to  his  youngest  daughter,  ailer  the  death  or 
marriage  of  the  widow,  another  <>f  his  lots  free  from  the  control  of 
her  husband,  the  rents  to  be^  paid  to  her  on  her  separate  receipt; 
and  by  the  eigkik  clause,  he  devised  to  his  son  D.,  after  the  death 
or  marriage  of  the  widow,  lot  No.  32  for  life  with  remainder  in  fee 
to  his  heirs, 'subject  to  the  incumbrance  thereon;  and  by  the  ninih 
clause,  he  devised  lot  No.  5  to  his  eldest  daughter  in  fee,  with  the 
furniture  and  fixtures,  dec,  from  and  after  the  death  or  marriage 
of  the  widow ;  and  by  the  tentk  clause,  he  declared  and  directed  that 
if  either  of  his  children  should  die  without  leaving  issue,  the  share 
or  portion  of  his  estate,  which  by  his  will  was  given  lo  such  child 
should  go  to  the  survivors,  but  if  either  died  leaving  issue,  such  issue 
should  tak^be  share  of  the  parent;  and  by  the  tUcenik  clause,  he 
devised  and  bequeathed  the  residue  of  his  estate  to  all  his  children 
in  fee,  and  appointed  his  eldest  daughter  trustee  for  all  and  every 
of  the  purposes  of  his  wilL  Parks  v.  Parks^  ib.  107. 
6.  Held,  that  the  general  intention  of  the  testator,  as  indicated  by  his 
will,  was  to  give  to  his  wife  the  rents  and  income  of  his  estate 
during  her  life  or  widowhood,  subject  to  the  charges  fer  assessments, 
dec,  and  to  the  charge  c^the  support  of  his  eldest  daughter  if  she 
continued  to  reside  with  her  mother;  and  after  the  death  or  re*mar- 
riage  of  the  widow,  to  give  to  his  five  children  in  severalty  the  use 
or  income  of  specific  portions  of  the  same  property  for  life,  suliject 
to  the  charges  and  incumbrances  upon  their  several  lots  or  portions; 
and  with  remainder  in  fee,  in  the  same  specific  portions  of  the 
estate,  to  the  issue  of  the  same  children  who  had  the  life  estates  in 
their  respective  shares;  and  that  if  either  of  the  five  children  die^ 
without  leaving  issue^  ^  or  her  share  or  portion  of  the  estate 
should  go  lo  the  survivors  in  fee.  And  that  this  general  intention 
of  the  testator  might  be  carried  into  efiect,  either  by  giving  legal 
estates  to  the  objects  of  his  bounty  to  the  extent  of  their  beneficial 
interests  in  their  several  portions  of  the  property,  or  through  the 
medium  of  a  trustee  to  receive  the  income  and  apply  it  to  their  use, 
without  suspending  the  power  of  alienation  of  any  portion  of  the 
property  for  a  longer  period  than  is  allowed  by  the  revised  sta* 
tutes.  Ih. 
VOL.  II.  21 
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7.  Held  also,  that  the  interest  of  the  widow  in  the  income  of  the 
property,  during  her  life  or  widowhood,  being  entirely  distinct 
from  the  subsequent  interests  therein  which  were  given  to  the 
children  and  their  issue  respectively,  the  devise  or  bequest  to  her 
was  valid,  whether  the  legal  estate  was  vested  in  her,  or  was  in 
the  eldest  daughter  as  trustee,  to  receive  the  income  for  her  use 
and  benefit;  even  if  the  limitations  of  the  subsequent  interests  in 
different  portions  of  the  same  property  were  not  authorized  by  law. 
But  that  under  the  provisions  of  the  revised  statutes  the  legal  title 
to  the  real  estate,  was  in  the  widow,  during  her  life  or  widowhood, 
and  not  in  the  eldest  daughter  as  the  trustee  for  her.   lb. 

8.  Held  also,  that  the  devise  of  the  lots  No.  26  and  80  as  contained 
in  the  second  and  third  clauses  of  the  will  created  valid  trusts  of 
the  legal  estate  during  the  lives  of  the  testator's  sons  P.  and  S. 
under  the  provbions  of  the  revised  statutes ;  and  that  the  trust  to 
apply  the  rents  and  profits  to  keep  down  the  interest  and  to  reduce 
the  principal  of  the  incumbrances  on  those  lots  was  also  valid.  Ih. 

0.  Held  also,  that  the  three  children  only  took  an  estate  for  their 
respective  lives,  in  lot  No.  51,  under  the  sixth  clause  of  the  will, 
in  connexion  with  the  general  clause  limiting  the  shares  of  the 
several  children  over  to  their  issue  or  to  the  survivors  of  such  as 
should  die  without  leaving  issue;  and  that  the  other  son  and  the 
two  daughters  took  also  vested  interests  for  life  in  their  several 
lots,  under  the  fourth,  seventh,  eighth  and  ninth  clauses  of  the 
will,  subject  to  the  life  interest  of  the  widow  therein;  and  that  the 
testator^s  eldest  daughter  and  his  son  D.  took  the  legal  title  in  their 
several  lots  to  the  extent  of  their  beneficial  interests  therein.  But 
whether  the  youngest  daughter  took  a  legal  estate  in  her  lot,  or 
only  on  interest  in  the  income  thereof,  as  a  trust  estate.  Queere?  Ih. 

10.  Held  further,  that  none  of  the  issue  of  the  chidren  would  take  any 
interest  in  the  shares  of  their  parents,  after  the  termination  of  their 
lives,  as  an  interest  in  a  trust  estate;  but  that  the  interest  to  which 
such  issue  would  be  entitled,  under  the  tenth  clause  of  the  will, 
were  remainders  in  fee  of  the  legal  estate,  in  the  portions  of  the 
parents  respectively.  lb, 

11.  Where  a  testator  devised  the  rents  and  profits  of  his  real  estate, 
and  the  income  of  his  personal  property,  to  his  widow  for  life ;  and 
after  the  making  of  his  will  acquired  the  right  to  the  profits  of  a 
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toll  bridge  for  a  term  of  years:  Held,  that  the  widow  was  not 
entitled  to  the  whole  of  the  profits  of  the  toll  bridge  during  her  life, 
but  only  to  the  interest  or  income  of  its  value  at  the  death  of  the 
testator.     Cktims  y.  Ckaubert^  ib.  160. 

12.  A  specific  bequest  of  successive  estates  in  terms  for  years,  and 
otlier  chattels  real,  gives  to  the  respective  owners  the  whole  income 
of  the  property  during  the  continuance  of  their  respective  estates. 
Ib. 

18.  But  where  an  estate  for  life,  or  an  interest  short  of  an  absolute 
ownership  is  given  in  the  general  residue  of  the  testator'^  personal 
property,  terms  for  years  and  other  perishable  funds  or  property 
which  may  be  consumed  in  the  using,  must  be  converted  and 
invested  in  such  a  way  as  to  produce  a  permanent  capital;  the 
interest  or  income  of  which  capital  alone  belongs  to  the  owner  of 
the  particular  estate  in  such  general  residue,    lb. 

14.  Where  the  testator,  by  his  will,  made,  in  1831,  expressed  his 
desire  that  his  estate  should  not  be  divided  until  February,  1840, 
and  directed  that  his  wife  should  from  time  to  time  receive  such 
sums  out  of  the  estate  as  she  should  request,  previous  to  the  division 
of  the  estate,  to  enable  her  to  maintain  the  testator's  family;  and 
in  case  of  her  death  before  the  division  of  the  estate,  he  directed 
his  executors  to  devote  so  much  money  to  maintain  the  family  as 
they  should  consider  best ;  and  he  further  directed  such  executors 
to  sell  so  much  of  his  real  estate  from  time  to  time  as  they  should 
judge  necessary  or  prudent;  and  to  borrow  money  upon  mortgages 
of  the  estate;  and  the  testator  further  directed  a  division  of  the  estate 
to  be  made  on  the  first  of  February,  1840,  and  that  all  his  estate  and 
all  the  property  which  his  children  had  derived  from  him,  or  had 
purchased  with  funds  furnished  by  him,  should  be  valued  by  ap* 
praisers  to  be  appointed  by  his  executors,  and  that  the  aggregate 
amount  of  such  valuation  should  be  divided  into  five  equal  parts, 
and  that  so  much  of  the  said  aggregate  estate  as  should  be 
equal  in  value  to  one  of  said  five  parts,  should  go  to  each  of  his 
children  and  their  respective  heirs,  including  in  the  portions  of 
each  the  property  which  each  one  had  derived  from  or  purchased 
with  funds  furnished  by  the  testator;  and  he  authorized  his  exe- 
cutors to  distribute  the  estate  in  kind,  or  to  sell  the  same  and 
divide  the  proceeds  thereof,  as  they  should  judge  best ;  and  the  testa* 
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tor  further  directed  that  two  specific  sums  should  be  set  apart  and 
invested,  for  the  payment  of  an  annuity  to  his  mother,  and  a  legacy 
to  B.  and  her  daughter,  and  the  trstator  tlien  devised  all  his  estate 
to  his  exe<!Ut«»rs  in  trust,  to  enable  them  to  carry  into  efiect  the  pro- 
visions and  directions  of  the  will :  Held,  that  the  bequests  of  the 
annuity  and  the  legacy  were  valid,  although  the  limitation  over  of 
the  principal  sum,  to  be  invested  for  the  payment  of  such  annuity, 
was  void ;  as  the  annuity  could  Ijc  separated  from  such  principal 
Hum,  by  taking  so  much  of  the  estate  as  would  be  sufficient  to  pur- 
chase the  annuity  upon  the  princi))al  of  valuing  life  annuities. 

15.  Held  also,  that  the  trust  to  receive  the  rents  and  profits,  after  the 
death  of  the  widow  of  the  testator  and  previous  to  the  division  of  the 
estate,  and  to  apply  so  much  thereof  to  the  support  of  the  surviving 
members  of  the  family,  as  the  executors  sliould  consider  best,  was 
void,  as  thi%  rendered  the  trust  estate,  or  so  much  thereof  as  was  not 
necessary  to  bo  sold  to  pay  debts  and  legacies,  inalienable  for  a  term 
in  gross  and  not  determinable  at  the  expiration  of  not  more  than  two 
lives  in  being  at  the  death  of  the  testator. 

16.  Held  also,  that  although  the  trust  to  provide  for  the  surviviiq; 
members  of  the  family,  after  the  death  of  the  widow  of  the  testator, 
was  illegal  and  void,  yet  as  it  was  wholly  disconnected  from  the 
trust  to  receive  the  rents,  ^.,  and  apply  them  to  the  support  of  the 
widow  and  such  of  the  family  as  chose  to  live  with  her,,  which  was 
necessarily  limited  to  the  life  of  the  widow,  such  void  trust  did  not 
render  the  trust  estate  invalid,  in  the  hands  of  the  trustees,  during 
the  life  of  the  widow. 

17.  HcUl  further,  that  the  power  to  divide  the  estate  in  1840,  was  a 
mere  ^wer  in  trust  which  did  not  require  the  continuance  of  the 
legal  estate  in  the  trustees  to  sustain  it;  and  that  if  the  power  to  sell 
at  the  end  of  an  absolute  term,  not  depending  on  lives  in  being  at  the 
death  of  the  testator,  would  render  the  estate  inalienable  until  Febru- 
ary, 1840,  that  part  of  the  power  would  alone  be  void,  and  could  not 
prevent  the  execution  of  the  residue  of  the  power  authorizing  a  divi- 
sion or  partition  of  the  property. 

18.  Held  also,  that  the  provisions  of  the  will  did  not  deprive  the  widow 
of  the  testator  of  her  dower  in  the  real  estate  of  her  husband,  so  as 
to  require  her  to  elect  between  such  dower  and  the  provision  made 
for  her  by  the  will.    Irving  v.  De  Kay^  ib.  521. 
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10.  Where  the  testator  devised  a  farm  and  the  stock  and  fanning  uten- 
sils thereon  to  his  son  W.  for  eight  years  suhject  to  an  annual 
rent  of  $50,  to  be  paid  to  the  testator^s  grandson  R.,  for  tlie  use 
of  the  farm  and  the  stock  thereon,  and  at  the  end  of  the  eight  years 
the  testator  devised  the  farm  to  R.,  upon  condition  that  he  settled 
and  resided  on  the  farm,  and  in  case  he  sold  the  farm,  that  the 
proceeds  of  such  sale  should  be  equally  divided  among  the  testa- 
tor's  lawful  heirs;  and  the  testator  then  gave  several  legacies  to 
be  paid  by  R.  in  yearly  payments,  the  first  payable  at  the  end  of 
one  year  after  the  testator's  decease;  and  after  the  death  of  the 
testator,  W.  took  possession  of  the  farm  and  continued  in  posses- 
sion during  the  eight  years,  and  paid  the  yearly  rent  of  $  50  from 
time  to  time  as  it  became  due  to  R.  until  his  death;  and  R.  who 
died  within  the  eight  years  had  not  at  the  time  of  his  death  either 
taken  possession  of  the  farm,  otherwise  than  by  receiving  such 
rents,  nor  paid  the  legacies ;  but  after  his  death  his  father  had 
offered  to  pay  the  legacies:  Held,  that  an  Qstate  in  fee  in  the  farm 
vested  in  R.  on  the  decease  of  the  testator,  subject  to  the  right  of 
W.  to  occupy  it  for  eight  years  at  an  annual  rent  of  $  50;  and 
that  the  condition  that  R.  should  settle  and  reside  upon  the  farm 

.  was  a  condition  subsequent,  the  non-performalkce  of  which  did  not 
divest  the  estate  previously  vested  in  him.  Also  held,  that  the 
legacies  were  a  personal  charge  on  R.  in  respect  to  the  estate 
devised,  so  far  at  least  as  the  rents  of  the  premises  were  insufficient 
to  pay  the  same,  and  that  having  accepted  the  estate  devised,  by 
receiving  the  rents,  he  was  bound  to  pay  off  the  legacies;  and  that 
this  personal  charge,  independent  of  the  provisions  of  the  revised 
statutes  rendering  words  of  perpetuity  in  a  grant  or  devise  unne- 
cessary, wUs  sufficient  to  give  R.  an  estate  in  fee  in  the  premises. 
M^Lachlan  v.  M^LcLchlan^  ib.  534. 

20.  Where  the  conditio^n  which  is  to  divest  an  estate  becomes  impos- 
sible, by  the  act\>f  God,  the  condition  is  discharged,    lb. 

21.  Where  a  testator  in  his  will  devises  lands  to  a  devisee  in  fee, 
and  then  gives  several  le^cies  to  be  paid  by  such  devisee,. and  the 
devisee  survives  the  testator  and  then  dies,  his  personal  estate  is 
the  primary  fund  for  the  payment  of  such  legacies.    Ib, 

WARRANTY.  The  proper  measure  of  damages  for  the  breach  of 
a  warranty  of  soundness  on  the  sale  of  a  horse,  is  the  diSlrence 

21* 
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lietipaen  theYaloeofthehwieit  thetimeof  thsaale^coniiH^ 
him  as  loiuid,  and  hit  mixm  with  the  defect  complained  o£  CSorf 
T.  GrwNm,  4  HiU  625. 
t*  Aocofdiii^y  wheie  the  ooort  bebw  rejected  erideooe  of  what 
would  hare  been  the  real  value  of  the  hone  at  the  time  of  sale  if 
■oond,  and  inatrucled  tijb  jarj  that  the  proper  meaaore  of  damages 
was  the  difierence  between  the  price  jHMii  fiv  him,  and  his  valne 
with  the  defect:  Held  erroneoas^  and  the  judgment  was  therefiire 
lb. 
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A  Treatiu  on  ike  Law  of  Slander  and  lAhel^  and  Incident' 
ally  of  Malicious  Prosecutions.  By  Thomas  Stabkie  Esq.,  of 
Lincoln's  Inn,  Barrister  at  Law. — ^From  the  second  English  edi- 
tion  of  1830,  with  Notes  and  References  to  American  Cases  and 
to  English  Decisions  since  1830.  By  John  L.  Wehdell,  Coun- 
sellor at  Law.  In  2  vols.  Albany:  C.  Van  Bentbuysen  dc  Co. 
1843. 

Mr.  Justice  Story,  in  his  recent  appropriate  and  beautiful  tribute 
to  the  memory  of  the  late  Attorney-general  of  the  United  States, 
takes  occasion  feelingly  to  deplore  the  general  absence  from  among 
us  of  men  "  of  severe  studies  in  jurisprudence—willing  to  devote 
their  days  and  nights  to  the  mastery  and  improvement  of  it  as  a 
great  science,  and  looking  for  the  fame  that  comes  of  devotion  like 
this.  Such  study  is  not  fanned  by  the  breath  of  popular  applause, 
and  so  it  is  rare."  A  great  truth  is  here  expressed— one  which  the 
profoundest  legal  minds  of  our  country  have  long  felt — and  which 
especially  comes  home  to  our  observation,  whenever  we  open  the 
works  of  the  great  .sages  and  master-spirits  of  the  law,  in  any  of  its 
prominent  departimnts.  Whether  this  state  of  things  is  attributable 
to  the  unprecedented  multiplication  of  the  objects  of  science  and 
research,  which  distinguishes  the  present  day  beyond  all  preceding 
ages — ^to  the  practical  abandonment  of  that  system  of  division  of 
labour,  which  is  as  applicable  to  mental  as  to  physical  exertion-^or 
to  the  general  prevalence  of  that  excursive  range  of  intellectual  pur- 
suits which  the  spirit  of  the  age  and  the  nature  of  our  institutions 
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afe  emineody  calculated  to  incite  and  to  Ibatery — ^whether  any  or  all 
theae  cauaea  have  operated  and  are  operating  to  the  production  of 
llua  aoperficial  apirit  of  legal  analysis,  we  cannot  now  stop  to  inquire. 
Certain  it  is  tliat  it  exists  to  a  Tery  great,  if  not  to  an  alarming  ez- 
teot;  and  there  can  be  little  doubt  of  its  ineritaUe  tendency,  to  con- 
tract the  circle  of  authoritative  expounders  of  that  **  perfection  of 
leason** — the  common  law. 

Viewed  with  reference  to  our  free  institutions — the  predominating 
influence  of  public  sentiment — and  the  rapidly  expanding  ideas  of 
dvO,  political  and  personal  rights,  now  so  generally  and  extensively 
diffused, — a  just  conception  of  the  fundamental  principles,  in  subser- 
viency to  which  the  liberty  of  speech  and  of  the  press  may  be  exer- 
cised and  enjoyed,  becomes  of  paramount  importance.  The  history 
of  the  law  of  slander  and  of  libel,  from  the  first  rude  development  of 
its  germs  in  the  infancy  of  civilization,  through  its  successive  stages 
to  the  present  period,  may  well  be  regarded  as  one  of  the  most  inte- 
resting and  instructive,  as  well  to  the  statesman  and  the  scholar  as 
to  the  professional  student,  which  the  annals  of  judicial  polity  can 
furnish.  In  one  of  its  most  important  departm^its,  its  progress  will 
be  found  intimately  associated  with  the  names  and  the  fanpa  of  some 
of  the  greatest  champions  of  civil  and  religious  liberty  in  the  old  and 
new  world.  And  it  is  scarcely  too  much  to  say,  that  not  a  few  of 
the  decisive  battles  which  have  been  waged  between  despotism  and 
freedom — ^between  the  champions  of  oppression,  rooted  and  grounded 
in  the  precedents  and  policy  of  past  ages,  and  the  assertors  of  liberty 
and  progress — have  been  contested  on  this  great  arena  of  the  law  of 
libel.  The  statute  32  Geo.  3,  c  60,  was  a  concession  to  the  spirit 
of  the  age  and  the  demands  of  an  advancing  civilization,  probably 
in  no  respect  inferior  in  importance  to  those  extorted  from  king  John 
by  the  barons  at  Runnymede:  and  the  lustre  conferred  on  the  fame 
of  Hamilton,  by  the  eighth  section  of  the  seventh  article  of  the  con- 
stitution of  the  state  of  New  York,  suffers  nothing  in  comparison 
with  that  which  surrounds  his  reputation  as  a  statesman  and  patriot 
of  the  purest  and  best  days  of  the  American  republic.  The  principle 
upon  which  these  enduring  monuments  of  civil  freedom  were  based, 
was  distinctly  recognised  and  clearly  and  boldly  proclaimed  by  lord 
chief  justice  Vaughan,  more  than  a  century  prior  to  their  final  adop- 
tion as  component  parts  of  the  stately  fabric  of  free  government. 
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On  the  return  of  the  habeas  eqrpu$  toed  out  hy  that  indomitable 
juror  Edward  Bushel,  who  with  his  fellows,  had  been  committed  for 
his  refusal  to  register  the  tyrannical  edict  of  the  recorder  of  London 
{kU  name  we  believe  has  not  come  down  to  us),  on  the  trial  of  *Mwo 
Quakers,  Penn  and  Mead,  indicted  for  seditiously  preaching  to  a 
multitude  tumultuously  assembled  in  Gracechurch  street,"  the  great 
doctrines  of  the  common  law  on  this  subject  were  defended  with  a 
shrewdness  and  vigour  of  illustration  which  was  admirably  calcu* 
lated  (in  his  own  forcible  language)  tp  *<  take  off  the  veil  and  colour 
of  words  which  make  a  show  of  being  something,  and  in  .truth  are 
nothing.  If,"  continues  this  veteran  advocate  of  sound  principles, 
^  the  meaning  of  these  words,  finding  against  the  direction  of  the 
court  in  matter  of  law^  be  that  the  judge,  having  heard  the  evidence 
given  in  court,  (for  he  knows  no  other),  shall  tell  the' jury  upon  this 
evidence,  the  law  is  for  the  plaintiff  or  for  the  defendant,  and  you 
are  under  the  pain  of  fine  and  imprisonment  to  find  the  contrary — 
every  man  sees  that  the  jury  is  but  a  troublesome  delay,  great 
charge,  and  of  no  use  in  determining  right  and  wrong;  and  there* 
fere  the  trial  by  them  may  better  be  abolished  than  continued — 
which  wei«  a  strange,  new-found  conclusion,  afler  a  trial  so  cele- 
brated for  many  hundreds  of  years.  For  if  the  judge  from  the  evi- 
dence shall  by  hb  own  judgment,  first  resolve  upon  any  trial  what 
the  fact  is;  and  so  knowing  the  fact,  shall  then  resolve  what  the 
law  tf ,  and  order  the  jury  severally  to  find  accordingly ;  what  either 
necessary  or  conveniei))  use,  can  be  fancied  of  juries,  or  to  continue 
trials  by  them  at  all?"  What,  indeed!  And  yet  the  history  of  the 
law  of  libel,  from  the  time  of  pronouncing  this  masterly  exposition 
of  one  of  its  fundamental  principles  to  the  present  day,  shows  the 
firequent  recurrence  of  an  apparently  irresistible  inclination  on  the 
part  of  courts  to  deprive  the  jury  of  their  settled  prerogative  of  deter- 
mining from  all  the  facts  which  may  be  laid  before  them,  the  inno- 
cence^ or  the  guilt  of  the  party  accused,  either  civilly  or  criminally, 
of  defamation  oral  or  written. 

The  number  and  importance  of  the  recent  decisions,  both  in  Eng- 
land and  this  country,  with  reference  to  the  various  principles  in- 
volved in  the  law  of  slander  and  of  libel,  have  for  some  time  past, 
rendered  a  new  edition  of  the  standard  elementary  work  devoted  to 
the  elucidation  of  this  branch  of  the  law,  a  desiderctum  with  the 
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profesBioo*  l^^thoat  denring  to  direct  in  the  least  from  the  substan- 
tial merits  of  tomtt  editions  of  Starkie,  we  may  perhaps  be  permit- 
ted to  question,  whether  sufficient  prominence  was,  in  all  instances, 
given  to  those  leading  principles  upon  which  the  courts  in  our  coun- 
try had  planted  themselves  in  their  expositions  of  the  law  as  applica- 
ble to  our  somewhat  anomalous  population  and  peculiar  instituti<Mis 
of  government.  To  the  extent  that  this  defect  existed,  a  complete 
remedy  has  been  applied  by  the  present  editor;  who  seems  not  only 
to  have  thoroughly  studied  the  peculiarities  of  this  species  of  action, 
but  to  have  jtraced  the  advancing  footsteps  of  the  courts  in  England 
and  this  country,  with  an  accuracy  and  vigilance  which  can  result 
only  from  long  and  systematic  habits  of  observation.  For  this  task 
judge  Wendell  is  peculiarly  fitted  from  his  late  employment  as  a 
reporter  of  the  decisions  of  the  higher  courts  of  law  in  the  state  of 
New  York,  a  station  which,  as  most  of  our  readers  are  doubtless 
aware,  he  held  for  nearly  a  quarter  of  a  century,  and  from  which  he 
has  but  recently  retired,  to  resume  the  more  active  duties  of  his  pro- 
fession. From  the  brief  examination  which  we  have  been  Ale  to 
give  to  the  edition  now  before  us,  we  have  no  hesitation  in  affirming, 
that  in  the  arrangement  and  collocation  of  the  several  Aaierican  and 
recent  English  cases  illustrative  of  this  department  of  the  law,  and 
in  the  clear  and  lucid  exposition  of  its  present  state  which  the  intro- 
duction supplies,  the  editor  has  conferred  a  Substantial  benefit  on  his 
professional  brethren  throughout  the  union. 

The  application  of  the  principles  of  the  law  of  libel  and  of  slander, 
as  finally  established  by  a  long  series  of  judicial  decisions  during  the 
progress  of  some  three  centuries,  to  the  various  exigencies  of  an  ad- 
vancing civilization,  has  not,  as  is  well  known,  been  unattended  by 
embarrassment  and  difficulty.  And  yet  so  deeply  have  those  prin- 
ciples been  imbedded  in  the  public  confidence  and  regard — so  clearly 
and  distinctly  have  they  been  announced  by  the  standard  authorities 
in  this  branch  of  l^al  science,  and  so  admirably  do  they  harmonize 
with  the  soundest  convictions  of  the  understanding,  and  the  unper- 
verted  dictates  of  the  moral  sense— that  it  would  be  difficult  to  find 
any  department  of  the  common  law  of  e^ual  extent  and  importance, 
less  obstructed  by  conflicting  interpretations,  or  less  free  from  doubt 
and  obscurity,  with  reference  either  to  its  import,  or  its  applicability 
to  the  constantly  recurring  emergencies  of  social  intercourse.    One 
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great  object  of  the  editor  of  the  present  edition  of  J^  work  now 
under  consideration,  we  understand  from  the  introdui^tioo  to  be,  to 
demonstrate  that  whatever  of  difficulty  and  embarrasBment  has  been 
experienced  in  the  practical  administration  of  the  law  on  this  head, 
has  originated  rather  in  a  misconception  of  the  mode  by  which  the 
defendant  in  civil  actions  for  libel  or  slander,  is  required  by  the  set- 
tled rules  of  pleading,  to  avail  himself  of  whatever  defence  he  may 
have,  and  of  the  legal  ^ect  of  the  pleas  when  so  interposed,  than  to 
any  obscurity  in  the  fundamental  principles  of  the  action  itself.  The 
law  imposes  no  preliminary  restraints  upon  the  perfect  freedom  of 
speech  and  of  the  press;  but  subject  to  certain  well  defined  excep- 
tions, based  upon  the  paramount  requisitions  of  the  general  welfare 
of  the  community  at  large,  holds  each  individual  re^pannbh  for  such 
an  exercise  of  that  freedom  as  shall,  in  the  Judgment  of  a  jury  of 
his  peere^  be  found  to  trench  upon  the  equal  rights  of  others,  or  upon 
the  quiet  and  good  order  of  society  in  any  of  its  departments.  Duly 
appreciating  the  importance  and  value  of  an  unblemished  character 
to  eo^  individual,  however  humble  or  obscure  his  station  or  limited 
his  means  of  usefulness,  it  secures  to  him,  so  far  as  such  security 
can  be  abided  by  human  institutions,  an  exemption  from  calumny 
and  detrat^icnt  while  at  the  same  time  it  interposes  no  restraints  to 
the  full  and  free  communication,  with  good  motivee  and  forjustifi" 
able  endSf  of  such  facts,  or  even  suppositions  or  convictions  of  facts, 
honestly  entertained,  as  in  the  ordinary  intercourse  of  social  life, 
may  be  either  of  general  or  particular  interest  to  any  portion  of  the 
community — may  conduce  to  their  information,  in  matters  material 
to  their  welfare,  or  secure  them  from  imposition,  fraud,  or  error  in 
the  transaction  of  their  ordinary  concerns.  Where  no  considerations 
of  public  interest  or  convenience  intervene,  each  individual  is  answer- 
able for  any  defamatory  expressions  he  may  think  proper  to  use  in 
reference  to  another,  to  the  extent  of  the  injury  that  other  may  have 
sustatfied,  or  to  which  he  may  in  the  ordinary  course  of  events,  be 
likely  to  be  subjected — whether  such  expressions  are  honestly,  but 
mistakenly  put  forth,  or  flow  from  express  malice.  He  is  bound  to 
know  whether  the  charge  h^ makes  is  true  or  false  in  point  of  fact; 
and  nothing  but  the  most  convincing  proof  of  its  truth  can  exonerate 
him  from  responsibility  for  its  publication.  If  the  tnUh  of  the  charge 
can  be  established,  the  motives  of  the  defendant  in  making  it,  are  not 
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tke  mAj&d  otjnfoiry.  When,  howerer,  any  of  the  exigencies  of 
vociel J  reqoiie  or  authorize  him  to  give  his  opiiitoii,  in  reference  to 
theoharacter  or  prelensiona  of  another,  upon  the  ground  that  such 
Qfimom  may  be  of  senrice  to  a  greater  oy  lass  extent  to  those  who 
may  have  an  interest  in  the  (piestiony  the  absolute  tndk  oxfaldhf  of 
any  allegation  he  may  choose  to  make  in  the  communication  of  that 
opinion,  no  longer  constitutes  the  test  upon  which  his  responsibility 
is  made  to  depend:  but  the  cirewmtianetM  under  which  the  commu* 
nication  was  madOf  and  the  flnoeteef  by  which  he  was  actuated, 
become  material  questions  for  the  determination  of  the  jury. 

The  questioos  in  reference  to  which  the  greatest  amount  of  embar- 
rassment has  been  practically  experienced  on  the  part  of  the  profes- 
sion as  well  as  of  Uie  courts,  are  those  which  relate  to  the  admissi- 
bility of  erideooe  oObred  under  the  plea  of  the  general  issue,  when 
accompanied,  as  it  most  usually  is,  with  a  plea  or  notice  of  special 
matter,  especially  in  cases  where  the  latter  feils  to  constitute  as  set 
forth  on  the  record,  a  complete  answer  to  the  action,  or  where  the 
pfoof  comes  short  of  the  allegations  of  the  pleader.  80  far  as  the 
plaintiff's  right  to  a  recovery  is  concerned,  the  defence  must  then  be 
conceded  to  be  untenable:  and  the  only  oliject  of  the  additional  evi- 
dence must  be  to  reduce  the  amount  of  damages  to  which  he  is  enti- 
tled. The  English  case  of  KnohtU  v.  JFVtter,  decided  in  1707,  is 
the  leading  authority  applicable  to  this  class  of  cases,  and  except  so 
for  as  it  allows  proof  of  rumours  and  suspicions,  lays  down,  as  we 
conceive,  a  sound  and  rational  rule  by  which  the  reception  of  this 
evidence  is  to  be  regulated,  vix.  that  any  evidence  other  than  such 
as  would  he  a  emmpUu  defemee  to  the  odton,  under  a  plea  of  justi- 
fication, or  as  would  directly  tend  to  eMahi%$k  a  Ju$UJUaH(mj  and 
thereby  to  defeat  the  action  altogether,  is  admissible  in  mitigation  of 
damages.  Nor  does  it  seem  to  be  material,  in  this  view  of  the  sub- 
ject, whether  a  justification  has  or  has  not  been  attempted  and  failed. 
That  feet  may  indeed  operate  to  increase  the  verdict  of  the  jury ;  it 
may,  under  certain  circumstances,  be  regarded  as  proof  not  only  of 
the  original  intention  of  the  defendant,  designedly  to  propagate  the 
slander  or  libel,  for  the  express  purpose  of  injuring  the  character  of 
the  plaintiff,  but  of  his  determination  to  persist  in  it,  until  compelled 
by  the  irresistible  force  of  the  law  and  the  fects  to  abandon  the  fer- 
ther  prosecution  of  such  design;  and  in  this  view,  it  is  the  highest 
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possible  evidence  of  express  malice;  or  it  may,  in  another  aspect,  )ie 
regarded  as  the  strongest  proof  of  honesty  and  sincerity  in  the  pro;* 
pagation  of  the  charge,  provided  it  be  abandoned  the  moment  -the 
error  is  discovered.  But  whether  it  amount  to  proof  of  express 
malice  or  not,  it  seems  clear  that  it  may  be  rebutted  by  proof  going 
to  establish  the  existence  of  mitigating  circumstances  attending  the 
publicatiou  of  the  libel  or  the  speaking  ot  the  words— of  any  pre- 
existing flaw  in  the  plaintiff's  character— or  in  short  of  any  other 
matter  which  tends  to  show  the  abqolute  or  comparative  absence  of 
malice  on  the  part  of  the  defendant,  or  to  diminish  the  ijijury  sust- 
tained  by  the  plaintiff.  We  confess  ourselves  at  a  loss  to  understand,  in 
this  connexion,  the  precise  principle  upon  which  proof  of  the  existence 
of  general  suspicions  and  rumours  of  the  charge  preferred  against 
the  plaintiff,  prior  to  the  publication  of  such  charge^  and  not  origi- 
nating with  the  defendant,  has  been  excluded  by  the  courts.  Such 
suspicions  and  rumours  must  necessarily  have  affected  the  character 
of  the  plaintiff  to  a  greater  or  less  extent,  irrespective  of  any  agency 
of  the  defendant ;  and  to  the  extent  that  his  character  shall  appear 
upon  a  full  and  fair  investigation  to  have  been  so  afiected,  ought  the 
defendant  in  our  judgment,  upon  principle,  to  have  the  benefit  of  the 
proof,  in  diminution  of  the  damages  which  he  shall  be  required  to 
pay.  But  the  rule  is  otherwise  settled :  and  the  question  is  no  longer 
open  for  discussion.  Although  scarcely  defensible  upon  its  merits, 
no  one  can  desire  now  to  disturb  it. 

The  nature  and  extent  of  the  protection  afforded  by  the  law  to 
privileged  communicationsy  especially  those  connected  with  the  peri« 
odical  press,  in  its  claims  freely  to  criticise  the  character  and  pre- 
tensions of  authors  whose  literary  productions  are  thrown  into  the 
great  crucible  of  public  opinion,  have  recently  been  very  fully 
discussed  before  the  courts  of  the  state  of  New  York,  both  at  nisi 
prius  and  at  bar,  and  are  the  subject  of  a  very  discriminating  and 
able,  review  in  the  introduction  to  the  present  edition  of  the  work 
under  consideration.  We  allude  to  what  are  familiarly  known  as 
the  Cooper  libel  suits.  The  obvious  discrepancy  between  the  pre- 
vailing ideas  of  the  law  of  libel,  and  the  repeated  results  of  prosecu- 
tions instituted  against  some  of  the  most  prominent  conductors  of  the 
public  press  in  that  state,  led,  as  the  editor  informs  us,  to  a  vigorous 
attempt,  by  legislative  exposition  of  the  law  in  reference  to  this 
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ipeciM  of  aetionf  and  of  the  rights  of  defendaDts,  to  cut  the  gordian 
knot  of  judicial  construction:  Judge  Wendell,  by  dint  of  a  patient 
and  elaborate  investigation  of  the  whole  subject,  to  which  he  was  led 
as  -he  tdb  usy  by  the  existence  of  these  futile  struggles,  to  apply  the 
efficacious  remedy  of  legislative  enactment  to  a  case  not  requiring  in 
his  judgment  so  potential  a  course  of  treatment,  has  succeeded  as  we 
think,  in  unloosing  the  complicated  folds  with  which  the  inattention 
of  successive  pleaders,  and  their  omission  to  direct  the  attention  of 
the  presiding  judges  to  the  fundamental  principles  of  the  action,  had 
mvolved  the  rights  of  defendants;  and  unless  we  are  much  mistaken 
in  our  estiraats  of  the  value  of  the  results  to  which  he  has  arrived, 
we  predict  a  substantial  harvest  of  public  approbation  as  the  reward 
of  his  researches  in  this  interesting  and  fertile  field  of  the  common 
law. 

It  is  at  all  events  of  the  utmost  importance,  as  well  to  the  liberty 
as  to  the  value  and  efficiency  of  the  press  of  whatever  grade,  that  its 
conductors  should  be  fully  aware  of  the  extent  and  limitations  of 
their  rights  and  liabilities,  especially  in  the  department  of  literary 
criticism.  We  cannot  however,  avoid  the  expression  of  the  opinion, 
that  excessively  refined  and  over-nice  distinctions  have  been  of  late 
attempted  to  be  maintained  between  the  productions  of  a  candidate 
ibr  the  public  patronage  and  favour,  and  his  general  ekaraeier  as 
an  author,  or  even  as  a  man.  The  practical  common  sense  of  man- 
kind repudiates  these  distinctions.  We  are  uniformly  accustomed) 
in  the  ordinary  Intercourse  of  society  and  the  world,  td  **  judge  of 
the  tree"  only  **hy  iu  fruits.**  We  do  not  expect  to  **gather  grapes 
Oeom  thorns,  nor  figs  from  thistles.**  We  consider  ourselves  at  liber* 
ty  freely  to  discuss  the  personal  failings  of  Bums  and  of  Byron — the 
eccentricities  of  Johnson-^he  mehtnchdy  hallucinations  of  Cowper 
— and  to  take  a  strictly  professional  illustratioo,  the  deplorable  <M* 
quity  of  lord  chancellor  Bacon,  whenever  we  are  called  upon  to  pass 
judgment  upon  their  works.  We  associate  the  idea  of  personal 
excellence  and  parity  of  character  with  all  our  conceptions  and  illus- 
trations of  Scott,  of  Irving,  of  Wordsworth,  of  Hamilton,  of  Jay,  or 
of  Marshall ;  and  we  never  hesitate  to  clothe  our  convictions  on  these 
points  of  private  and  personal  oHicemment,  in  such  words  as  we 
deem  most  suitable,  pertinent,  and  appropriate.  In  short,  we  cannot 
separate  the  idea  of  the  author  from  the  consideration  of  his  works; 
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nor  can  any  arbitrary  and  conventional  rule  of  law,  contravene  the 
constitution  of  our  minds  in  this  respect.  The  individual  whose 
general  private  character  as  evinced  by  his  outward  deportment,  (of 
course  we  do  not  claim  the  right  of  penetrating  into  the  recesses  of 
his  household  gods,  or  of  investigating  his  private  pursuits  of  busi- 
ness or  of  pleasure,)  cannot  abide  the  ordeal  of  the  most  searching 
scrutiny,  ought  not  in  these  days  of  the  supremacy  of  public  opinion, 
to  solicit  the  suffrages  of  that  opinion,  either  with  a  view  to  fortune, 
fame  or  station.  • 

We  are  thoroughly  satisfied  from  the  perusal  of  the  work  before 
us,  that  the  principles  which  regulate  the  admissibility  of  evideoce 
on  the  part  of  the  defendant  in  actions  for  libel  or  slander,  where  all 
idea  of  justification,  absolute  or  virtual,  is  explicitly  abandoned,  and 
where  the  avowed  and  only  object  is  to  reduce  the  amount  of  the 
recovery,  are  much  more  broad,  liberal  and  compj^hensive,  than  the 
recent  interpretations  of  many  of  our  courts  would  authorize  us  to 
infer;  that  in  all  imuea  of  fact,  to  the  jury  and  not  the  court,  in  civil 
as  well  as  in  criminal  prosecutions  of  this  nature,  belongs  the  exclu" 
site  right  to  determine  both  the  law  and  the  fact:  that  where  the 
broad  shield  of  the  general  issue  is  interposed,  no  subsequent  failure 
on  the  part  of  the  pleader  to  construct  a  barrier  sufficient  to  avert  the 
attack  of  the  plaintiflT,  will  expose  the  defendant  to  the  <*  pelting  of  the 
pitiless  storm'*  of  vindictive  retribution,  without  the  power  of  turning 
aside  at  least,  some  portion  of  its  fury;  that  the  conductors  of  the 
public  press  are  protected  in  a  fair  and  legitimate  criticism  of  the 
character,  pretensions,  and  productions  of  any  individual  who  by 
copyright,  imprimatur  or  otherwise,  makes  a  profert  of  himself,  as 
a  candidate  for  the  favourable  suffrages  of  his  fellow  citizens;  and 
that  to  admit  the  legitimate  deductions  arising  from  the  recent  deci* 
sions  of  some  at  least,  of  the  nisi  prius  tribunals  of  our  sister  state, 
as  the  settled  law  of  libel,  would  be  to  open  the  doors  of  this  action 
to  an- extent  as  yet  we  trust  undreamed  of— to  efiect  a  revolution  in 
the  private  fortunes  of  individuals,  a  transfer  of  funds  from  hand  to 
hand — in  comparison  with  which,  the  developments  of  the  South 
Sea  bubble,  or  of  John  Law's  banking  speculation,  would  sink  into 
insignificance. 

The  series  of  notes  by  the  editor,  appended  to  the  present  edition 
of  Starkie,  embody  the  substance  of  the  English  and  American  cases 
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oo  the  saliject  of  libel  and  slander,  subeequentlj  to  the  pubUcatkm 
of  the  pieoediog  edition  in  1880.  In  thus  gi?ing  ue  the  prineipUg 
to  be  deduced  from  these  decisions,  and  arranging  them  under  their 
appropriate  heads  in  the  treatise,  the  editor  has,  we  think,  conferred 
a  much  greater  benefit  on  the  profession,  than  he  would  have  done 
had  he  followed  the  example  of  some  of  his  predecessors  in  grouping 
together  a  confused  assemblage  of  cases  imperfectly  stated,  and 
tending  onlj  to  produce  perplexity  and  embarrassment. 

Upon  the  whole  we  hare  no  hesitation  in  saying,  that  the  present 
edition  constitutes  much  the  most  perfect  and  complete  exposition  of 
the  law  of  slimder  and  of  libel,  from  its  earliest  history  to  its  present 
state,  which  is  before  the  profession.  The  incidental  discussions  on 
the  subject  of  malicious  prosecution  are  extremely  valuable;  although 
they  do  not  pretend  and  cannot  be  expected  to  constitute  a  syst^natic 
development  of  this  action.  The  execution  of  the  work  reflects 
credit  on  the  enterprising  publishers;  and  the  low  price  at  which  the 
two  volumes  are  afibrded,  equal  only  to  the  ordifltry  charge  for  one, 
places  them  within  the  reach  of  every  lawyer. 
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•     CARET  4c  HART,  PHILADELPHIA, 

WIU.  PVBUSH  IN  HOTUBKS, 

A  TREATISE  ON  THE  LAWS  OF  NISI  PRIUS, 

■TIIWITOS  in  Oim.  AOnOin  and  ABBRBATTOm  AHD  AWABIM. 

BT  A.  J.  STEPHENS  ESQ., 
•AaaitTxa  at  iaw. 

WITH  NOTES  AMD  REFERENCES  T%  AMERICAN  DECISIONS, 

BY  GEORGE  8HA18WOOD, 

ONB  or  THB  nOK-PBOTOm  Q9  THE  LAW  AOAOBlff  OV  PHILAD. 

It  is  believed  that  this  will  be  found  a  far  more  cotnpleCe  and  com- 
prehensive  work  on  the  subject  than  any  in  existence.  The  ftJlowing 
is  the  preface. — ^The  object  of  these  pages  is  to  supply  the  legal 
profession  with  a  practical  Treatisei  not  only  upon  the  law  of  Nisi 
Prius,  but  also  upon  the  sutjects  of  Evidence  in  Civil  Actions,  and 
Arbitrations  and  Awards.  ^ 

A  desire  having  been  expressed  1>y  several  members  of  the  profes- 
uon  in  Ireland,  that  the  Irish  Common  Law  Reports  should  be  cited, 
Alcock  and  Napier;  Armstrong  and  Macartney;  Batty;  Cook  and 
Alcock;  Crawford  and  Dix;  Fox  and  Smith;  Hayes;  Hayes  and 
Jones;  Hudson  and  Brooke;  Jebb  and  Bourke;  Jebb  and  Symes 
Jones;  J<»ies  and  Carey;  Longfield  and  Townsend;  Ridgway,  Lapp 
and  Schoales;  Smith  and  Batty;  Smythe,  and  Femon  and  Scriven, 
^  as  well  as  Circuit  Reports,  have  been  consulted,  and  the  decisions 
occurring  in  those  auth<Mities  which  seemed  illustrative  of  Nisi  Prius 
law,  have  been  embodied  in  the  work. 

The  '* London  Globe,'*  remarks:  This  is  the  most  valuable  work  of 
its  class  which  has  been  issued  from  the  press  within  our  recollection. 

And  the  London  Legal  Guide  of  December  27, 1842,  thus  speaks 
of  the  work : 

Stephens'  Nisi  Prius. — ^*<^°  elaborate  work  upon  the  law  of 
Nisi  Prius,  contained  in  no  less  than  8336  pages,  royal  8vo. ; — a  task 
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entailing  no  small  degree  of  laboi'r  to  proneunoe  a  just  and  honest 
opinion  upon — looking  at  the  author  on  the  one  side,  and  the  profes- 
sion on  the  other.  It  is  a  subject  of  vast  interest  to  the  pleader,  the 
attorney,  and  the  student  We  can  easily  appreciate  the  great  labour 
and  anxiety  of  the  author  in  getting  up  a  work  of  such  magnitude. 
It  is  voluminous;  but  we  do^not  see  that  it  could  be  brought  within  a 
smaller  space,  and  give  the  same  valuable  information  it  now  contains. 
As  a  book  of  common  law  practice,  we  consider  it  of  high  pretensions. 
It  is  arranged  alphabeticany,  with  preliminary  observations  descrip- 
tive of  every  subject.  It  is  not  a  mere  digest — such  as  those  that 
have  passed  bdbre  it  (and  some  of  very  uncertain  authenticity).  It 
contains  not  only  the  judgments  of  the  most  eminent  judges  upon 
every  point  of  law,  but  also  the  evidence  requisite  for  the  phuntiffand 
defendant  in  each  particular  class  of  action,  as  well  as  practical  obser- 
vations upon  the  declarations  and  pleadings. 

*^It  embraces  the  whole  system  of  common  law  practice  at  this 
d|f ;  and  as  a  whole,  we  think  the  book  stands  unrivaled,  and  when 
well  known  will  become  the  standard  authority  upon  every  point  in 
the  wide  range  which  it  embraces.  The  price*  will  deter  none  of  the 
professioo  from  becoming  purdiasers;  for  when  once  acquainted 
with  the  valuable  contents  of  this  most  important  work,  the  ready 
facility  it  affords  of  advising  promptly  upon  every  ordinary  case, 
mther  for  attack  or  defence,  the  price  must  become  a  secondary  con- 
sideration.'* 

Tbsxs. — ^The  work  will  be  handsomdy  printed  on  good  paper  in 
three  volumes,  royal  octavo,  of  1000  pages  each,  at  $5  00  per  vol- 
ume, neatly  bound  in  sheqp,  or  $5  50  per  volume,,  in  calf,  payable 
on  delivery. 

t^  Vol.  I  is  now  ready  for  delivery. 

*  Tlie  priee  of  the  London  edition,  in  boards,,  is  #33  00. 
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A  TREATISE 

Off  TBI 

LAW   OF   SLANDER  AND   LIBEL, 

▲HD  IirCIDKIITALLT  OF 

MALICIOUS  PROSECUTIONS. 
BT  THOMAS  8TARKIE  ESQ. 

or  LIMOOLM*!  IMM,  BAKftllTBft  AT  LAW. 

FROM  THE  SECOND  ENGLISH  EDITION  OF  1630: 

WITH  NOm  AND  BSFBHSNOn  TO  AlCniCAir  0A818,  AND  TO 

SNOLiSH  DacnioNB  siircs  1830. 
BT  JOHN  L.  WENDELL, 

OOmttBLLM  AT  LAW. 

a  VOLS.— ALBANY. 

Ths  aeooDd  edition  of  Mr.  Starkie^s  Treatise  is  in  itself  a  mat 
improTement  upon  the  first,  and  cannot  fiul  to  be  acceptable  to  the 
profession.  To  the  reprint  here,  are  added  the  notes  of  the  editor; 
a  digest  or  reference  to  all  the  important  British  and  American  cases; 
and  an  introduction  pointing  oat  various  discrepancies  in  the  law  rf 
KM  as  held  in  England,  and  as  it  prevails  here;  particularly  on  the 
subject  of  privileged  communications;  the  force  and  efiect  of  the 
plea  of  the  general  issue  in  the  action  of  slander  as  to  the  evidence 
admissible  under  it  on  the  trial  of  the  cause;  the  proper  subject  mat« 
'ter  of  a  special  plea,  and  the  danger  of  attempting  to  plead  specially 
fects  which  in  their  nature  are  not,  and  cannot  be  the  subject  of  such 
plea;  the  evidence  admissible  in  mitigation  of  damages,  whether  the 
general  issue  be  or  be  not  accompanied  by  a  plea  or  notice  of  justi« 
fication;  and  the  right  of  the  jury  in  all  prosecutions  for  alleged 
libels,  notwithstanding  any  direction  given  by  the  court,  to  determine 
both  the  law  and  the  fact,  in  civil  as  well  as  in  criminal  cases.  The 
introduction  also  contains  a  review  of  several  of  the  libel  cases  pro- 
secuted by  /•  Fcfdwiare  Cooper  against  the  editors  of  newspapers  in 
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the  State  of  New  York,  quesdoniog  the  correctness  of  the  decisions 
of  the  courts  of  that  state. 

The  work  is  foi  sale  in  Albany,  New  York,  Bostoni  and  Phila- 
delphia. 

ExiraeUfrcm  UUer$  to  the  Editor. 

From  CkaneeUor  Xenl.-^^'I  haye  perused  your  edition  of  Starkie 
on  Slander  and  Libd  which  you  was  so  kind  as  to  send  me,  with  great 
pleasure.  It  is  a  work  neatly  got  up  and  admirably  edited*  I  have 
read  careftilly  your  introduction,  and  all  your  notes  to  the  work. 
Your  review  of  the  New  York  cases  in  your  introduction  is  accurate, 
fair  and  just ;  and  I  am  satisfied  that  the  decisions  in  the  Cooper 
cases  cannot  be  sustained,  and  that  the  matters  ofiered  in  explana« 
tion  and  to  rebut  the  midioe,  ought  to  have  been  received  in  ^idence 
and  gone  to  the  jury,  whose  province  it  is  to  judge  of  the  fuo  amwu^ 
and  of  all  proof  going  to  repel  the  presumption  of  malice.  I  think 
you  have  done  great  good  to  the  law  and  the  profession  by  your 
manly  exposition  of  the  law  in  these  libel  cases." 

From  Judge  Storf  of  the  Smprtme  Court  ef  the  Untied  SUOte. 
'*The  original  work  I  esteem  a  very  valuable  and  useful  one,  and 
you  have  greatly  increased  its  value  and  utility  by  your  learned  and 
important  notes.  I  have  read  your  introduction  with  great  interest 
and  some  surprise.  I  was  not  previously  so  fully  aware  of  the 
deviations  of  the  New  York  courts  from  the  English  doctrines  on  the 
subject  of  libels  and  slander,  as  you  show  them  to  be." 

From  Simon  Greenleaf  LL.  i>.,  Profe9$or  of  Law  in  the  Univer' 
dty  of  CamhridgeJ" — I  pray  you  to  accept  my  sincere  thanks  for  the 
copy  of  Starkie  on  Slander  which  you  were  so  kind  as  to  send  me. 
I  have  delayed  this  acknowledgment  till  I  could  find  time  to  read  the 
introduction,  which  I  have  now  done;  and  deem  it  a  very  successful 
vindication  of  this  branch  of  the  law,  firom  the  reproach  cast  upon  it 
by  erroneous  decisions.  I  have  long  been  of  opinion,  that  as  malice 
express  or  implied  is  essential  to  the  action,  so  the  degree  of  blame 
b  equally  essential  to  the  due  estimate  of  damages;  unless  it  be  a 
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Tide  of  hw  (which  we  am  yat  to  Ieara»)  that  in  estimatiDg  damages 
in  cases  sounding  in  tort,  and  in  pure  torts^  the  jury  are  to  exclude 
•B  consideration  ofmotives,  intentions  and  circumstances:  giving  to 
the  all-hut-guilty  plaintiff  the  same  damages  as  to  the  most  innocent 
and  deserving;  and  inflicting  on  the  alUhut-faultless  defendant  the 
same  punishment  as  the  most  flagitious  would  deserve.  At  any  rate, 
it  is  as  fair  to  inquire  in  slander  as  in  trespass,  how  much  of  the 
dama^  has  heen  wilfully  caused  by  the  defendant,  and  how  much 
the  plaintiff  has  justly  brought  upon  himself." 

Fr<ni^  the  Hon.  Roger  M.  Sherman^  Isle  one  ofikeJudgtB  of  the 
Supreme  Court  of  Connecticut. — ^^  Accept  my  thanks  for  the  volume 
of  Starkie  on  Slander  with  which  you  have  favoured  me.  The 
utility  of  this  work  will  I  trust,  be  much  enhanced  in  this  country,  by 
the  notes  which  you  have  annexed  to  it,  embracing  many  American 
authorities.  I  have  read  your  introduction  attentively,  and  consider 
the  principles  you  advance  j«  correct.'* 
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ENGLISH  COMMON  LAW  REPORTS. 

SmcB  the  oommeDoeineiit  of  oor  series  of  the  English  Common 
Law  Reports,  the  publicatioii  hai  been  gradoally  though  slowly 
working  its  way  tq  the  laTObr  of  the  profession,  until  its  value  is  now 
i^precialed  in  all  parts  of  the  country,  and  full  confidenoe  Mt  jn  its 
punctual  ooDtinuano^ ' 

The  plan  upoo  which  it  has  been  conducted  has  been  in  general 
sarisfiictory,  though  occasional  complaints  have  been  made  of  the 
omission  of  cases  which,  in  the  judgment  of  some,  should  have  been 
inserted. 

To  meet  these  complaints,  and  hoping  to  render  the  work  more 
acceptable  to  all,  we  haye  resolyed  hereafter  to  reprint  the  Englisl| 
Tolumes  eaiirt^  gvnng  eterf  cam  in/yH^  together  with  the  $eparai€ 

I44I  ^  Cases  cad  iiuleff  to  each  EnglUf^'uin^* 

Each  American  volume  will  contain,  as  heretofore,  two  of  the 

Baglish;  and  though  the  amount  of  matter  furnished  will  be  very 

greatly  increased,  we  look  for  remuneration  in  the  enlarged  sale  of 

the  work,  and  trust  that  no  addition  to  the  price  will  be  found  neces- 

'«ry. 

Hoping  this  enlargement  of  plan  may  meet  a  general  approval, 
we  respectfully  commend  the  work  to  the  friendly  notice  of  the 
profession. 
4'       The  40th  volume  is  just  published,  containing  the  12th  volume  of 
AddphuB  4*  EUUf  and  the  2d  volume  of  Jfanmsif  4*  Granger. 

PaiCB. — Single  volumes  in  paper,       -        -        •        -     9  4  00 

Do.         superior  binding,       •        •        •        4  40 

Complele  sets,       do.        do.        per  voL  -        8  ^M) 

i  ^    T.  &  J.  W.  JOHNSON. 

PkOadel]^,  Oct.  1848. 
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ART.  I.— SKETCH  OF  THE  CHARACTER  AND  GENIUS 
OF  HUGH  S.  LEGARE. 

[The  felkiwiiig  trti^  from  tlie  pn  of  the  Hon.  William  C.  ^ 
crifiiiany  in  the  Southern  hhanrj  MeieeBfer.    As  n  etroof  denra  hae  been 
aipreoed  for  its  repnblieation  in  a  more  permaaeBt  Ibrm,  in  otm  of  onr 
Jmdkul  Renewi,  the  e£ton  Tery  f  ladly  gi?e  a  plaoe  to  it] 

I  oBsxsvB  with  sincere  satisfaction,  in  the  last  number  of 
the  Messenger,  that  yon  invite  for  its  columns  a  fitting  notice' 
of  the  character  of  die  distinguished  man,  whose  recent  loss, 
mider  circumstances  alike  imposing  and  affecting,  the  nation 
has  been  called  to  deplore.  It  is  a  homage  most  appropriately 
due  from  the  patriotic  literature  of  the  country  to  the  memoff 
of  one  who,  always  a  zealous  worshipper  at  its  shrine,  Imls 
done  so  much  to  assert  its  dignity  and  illustrate  its  usefulness, 
in  connexion  with  the  higbfst  pursuits  of  social  tivl  active 
life.  The  theme  demands  a  pen,  whi^  has  olhif  qualifica- 
tions than  those  which  an  ardent  and  devoted  friendship  alone 
can  supply,  to  do  justice  to  it  in  all  tbi  i>readth  and  elevation 
VOL.  II.  23 
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of  its  moral  digmtjr  and  grpuideor.  Butttieieaieaoiiioreikc- 
iKNif  gfowiiig  om  of  the  loeeot  death  of  H«  S.  L^are  and  tte 
national  moommg  whidi  has  followed  it,  that  even  an  unto- 
loied  hand,  under  the  inatinctiTegnidaQoe  of  the  heart,  may 
be  excused  for  attempting  to  present 

The  first  obsenration  which  occurs  to  the  liiind  in  contem- 
plating this  lamented  erent,  is  one  which,  out  of  the  very 
depth  of  the  public  affliction  it  has  occasioned,  brings  forth 
solid  encouragement  to  eyery  sincere  and  hcmest  patriot,  and 
is  foil  of  instructiTe  lessons  to  the  generous  and  aqpiring  youth 
of  the  country.  All  must  hare  remarked,  and  many  not 
without  surprise,  the  loud  and  uniTcrsal  acdaim  of  ming^ 
sorrow  and  praise  whidi  followed  to  the  tomb  cme,  whose 
haMts  and  tastes  through  life,  cherished  the  privacy  of  stUr 
dious  retirement — who,  hi  from  courting,  diunned  the  public 
gaxe,  except  when  an  inqperious  senie  of  duty  brought  him 
before  it — ^who  nerer  cultiYated  popularity,  howerer  he 
esteemed  it  when  the  reward  of  virtuous  actions— and  who, 
from  his  inmost  heart  despised,  as  in  his  lofty  and  burning 
eloquence  he  was  ever  w<mt  to  brand,  the  unworthy  arts  of 
the  demagogue.  The  man  thus  honoured  and  lamented  in  his 
death,  was  neither  the  fiiYourite  nor  the  nursling  of  party.  He 
had,  indeed,  grarely  ofiended  the  ^irit  of  party,  on  more  than 
one  occaaon,  by  the  independence  and  conscientious  integrity 
with  which  he  pursued  the  conrictions  of  his  own  judgment, 
where  he  believed  the  interests  of  his  country  at  stake.  As 
a  consequence  of  this  inflexibility  of  principle,  as  well  as  <^ 
his  retiring  and  unobtrustre  perscmal  habits,  his  career  while 
living,  had  not  been  attended,  in  a  degree  correq[Kmding  to 
his  rare  endowments,  with  all  those  external  evidences  of 
public  consideration,  which  his  friends,  who,  in  the  unreserved 
freedom  of  private  intercourse  had  been  able  to  sound  the 
depths  of  his  genius  and  resomces,  well  knew  he  merited 
Such,  however,  is  the  winning  power  of  virtue  and  talents, 
even  when  separated  from  the  ordinary  accessories  of  party 
popularity,  that  he  was  daily,  though  silently,  growing  in  the 
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sober  esteem  and  confidence  of  the  country;  and  when,  at 
length,  the  hand  of  death  arrested  him  in  the  noble  path  of 
his  usefulness,  the  national  appreciation  of  him,  which  had 
been  lying  con^aratively  dormant,  though  all  the  while  warm- 
ing the  hearts  of  a  generous  and  enlightened  people,  suddenly 
burst  forth  in  one  general  symphony  of  lamentation  and  exalted 
praise. 

Let  all  who  engage  in  the  service  of  their  country,  with 
elevated  views  and  conscious  powers  of  usefulness,  take  cou- 
rage from  this  example.  Sooner  or  later,  the  reward  of  public 
approbation  and  gratitude  will  infallibly  crown  every  career, 
which  rests  its  solid  and  imperishable  titles  on  <Hhe  pursuit  of 
noble  ends  by  noble  means.''  Let  no  feverish  anxiety  for  a 
spurious  and  fleeting  notoriety,  lead  the  aspirant  for  public 
esteem  to  put  his  trust  in  specious  arts,  superficial  attainments, 
or  accommodating  suppleness,  as  available  substitutes  for  that 
laborious  and  vigorous  training  and  application  of  the  faculties, 
moral  and  intellectual,  by  which  only  a  genuine  and  enduring 
popularity  can  be  won.  Let  him  equip  himself  for  the  stern 
conflicts  of  public  duty  firom  the  armory  of  knowledge  and 
virtue,  where  only  weapons  of  the  true  temper  for  such  a 
warfare  are  to  be  found,  and  not  go  forth  to  battle  in  the 
mimic  accoutrements  of  the  toy  shop.  Let  him  not  indulge 
an  undue  solicitude  to  obtain  popularity.  Let  his  aim  rather 
be  to  deserve  it.  Let  him  exhibit  in  superior  knowledge  and 
acquirements — ^in  the  diligent  and  untiring  cultivation  of  all  the 
capacities  of  a  high  public  usefulness — ^in  noble  and  elevated 
principles  of  action,  the  authentic  credentials  of  his  nassion 
to  serve  his  country;  and  his  country  will,  in  time,  call  for  and 
honour  him,  or,  if  she  does  not,  the  loss  will  be  hers,  not  his. 

The  example  addresses  itself  with  equal  emphasis  to  the 
gifted  youth  of  the  country,  who  have  not  yet  entered  on  the 
arena  of  active  exertion,  but  who  are  looking  forward  with 
generous  aspirations,  firom  the  silence  and  discij^e  of  their 
academic  retreats,  to  the  part  they  are  hereafter  to  act  upon 
the  busy  stage  of  life*    llie  desponding  sentimentality  of  the 
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poetic  musoy  or  rather  the  dangerous  sophistry  of  that  improba 
siren  desidia^  the  natural  indolence  of  man,  is  not  unfrequently 
invoked  to  discourage  a  manly  and  strenuous  ambition,  by 
portraying,  in  funereal  colours,  the  ultimate  vanity  and  firuit- 
lessness  of  all  human  pursuits.  We  are  sometimes  asked,  in 
the  misapplied  language  of  unreasoning  elegy,  why  <<scom 
delights  and  live  laborious  days"  in  the  vain  pursuit  of  fame; 
seeing  tliat, 

■  **the  fiiir  guerdon,  when  we  hope  to  find, 
And  think  to  bant  oat  into  taddeu  blaze, 
Comes  the  blind  Fury  with  abhorred  shean. 
And  lilts  the  thin^pan  life!** 

But  the  only  fame,  which  a  true  ambition  is  capable  of 
coveting,  is  one  which  "the  abhorred  shears  of  the  blind  Fury'* 
have  no  power  to  destroy.  It  survives  the  stroke  of  Fate, 
and  flouridies  beyond  the  grave.  It  is  that  amaranthine  plant 
which  the  same  inunortal  poet  tells  us,  <<  lives  and  spreads 
aloft''  to  Heaven,  and  is  but  its  anticipated  judgment  on  the 
deeds  of  men.  It  is  that  fame  which  alone  Legare  sought, 
and  which  he  achieved — ^with  what  glorious  and  enviable 
success,  let  the  according  praises  and  regrets  of  a  whole  nation 
testify.  What  other  fame  is  worthy  to  engage,  for  a  moment, 
the  concern  of  a  being,  whose  life  on  earth,  when  longest,  is 
limited  to  a  span!  To  Uve  in  the  hearts  and  memory  of  our 
countrymen,  when  we  ourselves  shall  have  passed  from  among 
them,  is,  on  the  other  hand,  an  object  in  harmony  with  the 
highest  aspirations  of  the  human  soul,  and  fitted  to  elicit  the 
noblest  faculties  of  our  nature.  In  the  distinguished  and  now 
hallowed  example  before  us,  let  the  enlightened  and  patriotic 
young  men  of  America  read,  for  their  encouragement,  amid 
the  daily  and  nightly  toils  of  their  probationary  discipline,  the 
pledge  of  their  own  high  destinies,  if  by  the  same  means  they 
shall  devote  themselves  to  the  same  noble  ends. 

The  extraordinary  powers  and  varied  attainments  of  the 
late  attorney-general,  were  the  product  of  early  and  incessant 
culture,  and  of  untiring  industry  and  labour.    How  else  could 
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MaA  rare  exc^ence,  in  so  many  different  departments  of 
human  talent  and  knowledge,  hare  been  acquired;  for  he  was 
primus  inter  parea  in  all— a  finished  scholar,  a  consummate 
orator,  a  profound  lawyer,  an  able  and  accomplished  slates- 
man.  No  felicity  of  genius,  howerer  great,  no  fecundity  of 
nature,  howerer  teeming,  could  account  for  such  intellectual 
riches,  without  the  creatiTe  energies  of  ccmstant  and  unwearied 
diligence;  for  it  is  a  truth,  as  applicable  to  the  philosophy  of 
mi]^  as  to  the  science  of  political  economy,  that  labour  is  the 
true  and  only  source  of  either  mental  or  material  wealth.  No 
paltry  vanity  of  natural  endowments  ever  prerenled  Mr. 
Legare  from  bearing  earnest  and  instructive  testimony  in  his 
discourse,  as  he  exemplified  so  strikingly  in  his  practice,  the 
truth  and  value  of  this  grand  arcanum  of  all  sound  superiority 
andsucoess. 

Having  enjoyed  in  early  youth,  the  advantages  of  a 
finished  education  in  the  best  schools  of  his  own  country  and  of 
Europe,  he  continued,  through  all  the  avocations  and  active 
employments  of  his  future  life,  the  same  habits  of  diligent  and 
Mithusiastic  study  by  which  he  established,  from  the  first,  a 
marked  pre-eminence  among  his  companions.  He  was  so 
smitten  vritb,  a  sympathetic  appredaticm  of  the  great  Roman 
orator's  noble  panegyric  of  letters,  that  he  literally  fulfilled  in 
his  daily  habits,  (without  any  sudi  purpose,  certsdnly,  as  that 
of  mere  pedantic  omformity,)  the  picture  of  their  attractions 
so  graphically  delineated  in  the  latter  part  of  that  celebrated 
passage — Hme  aiudia,  4*^,  dekctant  dami^  non  impediuni 
forie^  pemociant  noUseum,  peregrinaniur^  rusiieaniurt 
His  books  were  his  inseparable  companions,  whether  at  home 
or  abroad— they  passed  the  night  with  him,  they  travelled 
with  him,  they  aocompaniod  him  in  his  occasional  rural 
retreats.  A  jeaious  economist  of  time,  and  particularly  atten- 
tive to  husband  those  odd  firagments  of  leisure  whidi  irregu- 
lariy  intervene  in  the  routine  of  daily  emplojrment,  and  whidi 
by  most  persons  are  thrown  away  as  useless,  he  was  move 
fortunate  even  than  the  ancient  philosopher  who  reproached 

«3» 
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luiBself  nith  the  loss  of  one  day  in  the  course  of  a  long  life. 
L^are  nerer  lost  an  hour;  for  however  small  the  intervjil  of 
time  which  fell  open  his  hands  nnoocUpied  by  the  necessary 
demands  of  business,  or  the  cherished  society  of  a  chosen 
dide  of  friends,  it  was  neyer  wasted.  A  book,  a  pen,  or  a 
train  of  thought  to  be  resumed,  was  always  at  hand  to  absorb 
and  employ  it  usefully;  for  so  perfect  was  the  discipline  of 
mind  he  had  established,  through  long  habits  of  industry  and 
study,  that  he  turned  his  attention  at  will,  to  whatever  subject 
seemed,  at  the  moment,  fittest  to  engage  it 

As  a  scholar,  he  stood  without  a  rival  among  the  public 
men  of  America  of  his  day ,  and  if,  even  in  that  class  of  learned 
men  who  make  the  cultivation  and  pursuit  of  letters  the  sole 
business  of  their  lives,  he  had  any  superior  in  scholarship,  it 
would  be  difficult  to  say  who  that  superior  was.  His  acquaint- 
ance with  the  great  writers  of  antiquity,  ^  master  minds  of 
Greece  and  Rome,  was  intimate,  thorough,  and  fitmiliar— ^ 
placing  at  his  ready  and  perfect  command  all  those  hidden 
treasures  itfthou^t,  philosophy,  and  wisdom,  all  those  exqui- 
site models  of  taste,  eloquence,  and  power,  which  lie  enshrined 
in  their  immortal  works.  In  the  languages  and  literature  of 
modem  Europe  he  was  perfectly  at  home.  He  not  only 
read,  but  wrote  and  spoke  the  languages  of  France  and  Ger- 
many with  the  ease  and  elegance  of  a  native,  and  was  pro- 
foundly versed  in  their  history  and  literature.  He  had  explored, 
with  particular  industry  and  success,  the  rich  mines  of  learning 
and  historical  dUcovery  (so  to  speak,)  which  the  acute  and 
recondite  researches  of  modem  (German  writers  have  opened, 
and  enlarged  his  own  accumulated  stores  by  the  superaddition 
of  the  fruits  of  their  valuable  labours.  With  all  this  affluence 
of  intellectual  wealth,  he  made  no  ostentatious  display  of  his 
acquisitions.  They  were  assimilated  into  the  solid  nutriment 
of  his  own  mind,  and  their  effect  was  seen  rather  in  the  enlarged 
scope  and  vigour  of  his  conceptions,  than  in  any  exhibition  of 
mere  learning. 

As  a  speaker  and  writer,  the  style  of  his  eloquence  was 
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ornate  and  rich.  But,  like  the  gorgeousQen  of  Burke,  this 
was  the  unbidden  effect  of  the  irrepressible  exuberance  of  his 
genius.  No  one  despised  more  than  he  did  the  mere  glitter 
of  words,  or  held  in  lighter  esteem  the  studied  arts  of  the 
professed  rhetorician.  Whatever  was  the  elevation  and  rich- 
ness of  his  diction,  it  was  uniformly  supported  by  a  corres- 
ponding richness  and  elevation  of  thought  The  stream  of 
his  eloquence  was  fed  from  copious  and  inexhaustible  foun- 
tains, and  its  majestic  current  fertilized  and  fructified,  even 
when  it  inundated  its  banks. 

His  character  and  abilities,  as  a  profound  and  accomplished 
jurist,  have  been  already  given  to  the  world  under  the  seal  of 
the  highest  authority.  To  the  question,  was  he  an  eminent 
lawyer y  judge  Story,  in  his  beautiful  and  touching  address  to 
the  law  school  at  Harvard,  while  the  funeral  bells  of  Boston 
were  yet  tolling  the  kneU  of  his  departed  spirit,  answered 
emphatically  and  imhesitatingly— ^no  man  was  more  soJ* 
And  certainly,  if  a  profound  acquaintance  with  the  most 
renowned  systems  of  ancient  and  modem  law,  with  the  com- 
mon law  of  England,  the  civil  law  of  Rome,  the  codes  of 
France  and  Germany^  added  to  a  familiar  knowledge  of  the 
laws  and  constitutions  of  our  own  country  and  a  thorough 
indoctrination  in  the  principles  of  universal  jurisprudence, 
can  make  an  able  and  accomplished  lawyer,  Legare  was  such. 
All  this  breadth  and  scope  of  knowledge,  however  superfluous 
^it  may  be  deemed  for  the  lawyer  who,  to  use  the  words  of 
Cicero,  is  nothing  more  than  leguleius  qwdam  eauius^  et 
aeutusprwco  actiontimy  cantor  formularum^  atieepe  eyHo" 
burumy  was  necessary  to  fill  Mr.  Legare's  conception  of  the 
character  of  a  great  lawyer,  worthy  of  the  name,  and  of  a 
calling  which  boasts  its  rank  among  the  /eam^rf  professions. 
One  of  the  great  secrets  of  his  superiority  was  to  place  ever 
before  him  the  highest  standards  of  excellence,  in  every 
department,  as  the  beau  idealy  at  least,  which  a  true  and 
lofty  ambition  diould  aim  to  approximate  as  near  as  possible, 
if  not  able  fully  to  attain.     His  idea  of  the  nobleness  and 
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gnodenr  of  tfie  law,  in  .its  true  dignity,  was  that  whjdi 
Bolingbzoke  has  so  justly  and  eloquently  portrayed,  and  his 
impersonations  of  that  idm  were  the  Bacons,  tfie  Cluendons, 
the  Somers,  the  Mansfidds  of  Englandi— the  MarabsUs,  tfie 
Pinkneys  of  America,'    ^ 

The  narrow  and  nnworthy  prejudice  against  learning,  as 
inconqpatible  with  profiBssional  eminence,  which  has  been  so 
properly  rebuked  by  judge  Story,  sometimes  rentured  to  ques* 
tion  the  daims  of  Mr.  Legare  to  the  charactw  of  an  able 
lawyer,  on  thoTery  ground  of  his  acknowledged  jHre-eminenoe 
in  the  attainments  of  elegant  literature.  The  same  Gothic 
prejudice,  we  learn  firom  contemporary  memorials,  boldly 
called  in  question  the  legal  abilities  of  lord  Mansfield,  and 
was  humorously  satirised  at  the  time,  in  some  lines  of  Pope, 
in  which  the  poet  represents  two  heavy  sergeants  of  the  tem- 
ple, ^who  deemed  each  other  oracles  of  law,''  exulting,  with 
a  grare  selfcomplacency,  in  the  fended  profoundness  of  their 
own  jeyg/  attainments,  while 

«*EmIi  iheQk  hit  hMd  ■!  Mmj  M  a  wit** 

And  yet  this  Murray  rapidly  rose  through  all  the  gradations 
of  professional  eminence,  to  the  chief  justiceship  of  the  king's 
l^endi,  in  which  court  he  presided  with  unriraUed  lustre  and 

*  In  hii  lettMs  on  iht  ttiidj  of  history  addrMMd  to  lofd  Gorabury,  the  grett 
frandiaii  of  tlie  eail  otCUxtodoa^  Bolin^oke,  after  •paakinf  of  tlie  pvoieMioQ 


of  tlio  law  as  *'in  its  naCnra  tlia  noblest  and  moat  benaftctal  to  mankind,  in  ili 
abwe  and  debammani  tba  most  sordid  and  the  UMot  pemicioos,*'  makes  the 
ftBowing  remarka,  adminbln  aUke  for  their  aloqoenoo  and  Irath.  *«Thoi« 
hafe  been  lawyers  that  were  orators,  philosophers,  historisns,— thftre  have  been 
Beeons  and  Qarendons,  my  lord.  There  will  be  none  eneh  any  more,  till,  in 
eome  better  afe,  tme  ambition,  or  the  love  of  ftme,  prevails  over  avariee,  and 
till  men  find  leiaore  and  eneonrafeinent  to  prepsre  themselves  for  the  exercise 
of  this  proftesion  by  elimhinf  np  to  the  'vantage  froimd,*  so  my  lord  Bacon 
eaOs  it,  of  science;  instead  of  froveUinf  all  their  livea  below  in  a  mean,  but 
fainfhl  application  to  all  the  little  arts  of  chicane.  Till  this  happm,  the  pro> 
ftssion  of  the  law  will  scarce  deserve  to  be  ranked  among  the  learned  prof^ 
sions;  and  whenever  it  happena,  one  of  the  *  vantage  groonds*  to  which  men 
I  dimb,  is  meta««hysical,  and  the  other  historicsl  knowledge.** 
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ability  fixt  thiity-two  years^  faaving  been  thrite  ofiiwed  iJso 
the  great  seal  of  lord  chancellor;  and  such  was  the  almost  / 
miraculous  infallibility  displayed  by  him  as  a  judge,  fliat,  out 
of  the  numerous  dedsions  rendered  by  him  during  that  long 
period  of  time,  but  two  or  three  of  his  judgments  were  ever 
reversed,  and  about  an  equal  niunber  of  instances  occurred  in 
which  any  of  his  brethren  differed  in  opinion  from  hinu  With 
such  an  illustrious  example  before  us,  we  shall  be  slow  to 
belieye  that  the  superior  literary  accomplishments  of  Mr. 
Legare  were  likely  to  prove  a  hindrance  to  him  in  the  path 
of  professional  reputation  and  success,  or  to  prevent  him  from 
fulfilling  his  destiny,  in  becoming  one  of  the  chiefest  glories 
of  the  American  bar. 

As  a  statesman,  the  merits  and  talents  of  Mr.  Legare  were 
of  the  very  first  order.  He  early  conceived  the  noble  ambi- 
tion of  usefully  serving  his  coimtry,  not  to  gratify  a  selfish 
vanity,  or  to  promote  any  private  or  personal  end,  but  from  a 
true  filial  devotion  to  her  glory,  and  from  a  generous  and 
magnanimous  desire  to  bear  his  part  in  upholding  the  honour 
and  success  of  her  model  institutions.  His  whole  training 
was  one  of  admirable  preparation  for  this  high  career.  There 
is  no  brandi  of  knowledge  proper  to  an  American  statesman, 
in  which  he  was  not  a  profound  adept.  He  had  thoroughly ' 
studied  the  genius  of  popular  government,  as  well  in  its  essen- 
tial principles,  as  in  all  its  great  historical  examples.  With 
what  sagacious  and  discriminating  research  he  explored  the 
history  and  institutions  of  the  master  states  of  antiquity — the 
republics  of  Greece  andRome — he  has  given  to  the  worldproud 
and  enduring  evidence,  in  writings  which  will  long  survive 
him,  and  which  posterity  assuredly  <<wiU  not  willingly  let 
die."i  He  had  traced  and  mutated,  with  equal  diligence 
and  care,  the  progress  of  civil  and  political  liberty  among  our 


'  Two  moft  Me  and  letrned  tncta,  one  on  tbe  ooBilitiitloMl  biftory  (^ 
Gfoooe  uid  the  demoeraej  of  Atbeiii,'the  other  on  the  origin,  history,  ind  influ- 
enoe  ofRoman  legielalion,  ire  here  more  pertioiihurly  alhided  to. 
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Briliah  anceiton;  and  all  those  great  aocial  and  political  xevo- 
kitions,  whkdi  have  changed  the  face  of  modem  Europe,  w^ 
alike  £uniliar  to  hu  mind,  in  their  causety  inoidentSy  an^ 
and  irith  all  the  monitory  and  instmetiye  lessons  with  whidi 
they  are  so  richly  franghtt  With  these  preparatory  lights,  he 
made  our  own  peculiar,  happy,  and  complicated  system  of 
popular  and  federative  government,  the  subject  of  his  pro- 
foundest  study,  and  was  as  deeply  imbued  with  its  spirit,  as 
he  was  thoroug^y  initiated  in  its  principles,  and  femiliarly 
oonverAnt  with  its  constitutional  action.  To  tfiese  primary 
qualifications  of  all  true  American  statesmanship,  he  added 
that  enlarged  knowledge  of  the  sound  princ^les  of  political 
economy,  and  of  the  fundamental  laws  of  trade,  currency,  reve- 
nue, and  finance,  which  are  indispensable  guides  to  enli^it- 
ened  practical  legislation.  With  the  public  law  of  nations, 
which  r^^ilates  in  peace  and  in  war  the  mutual  rights  and 
duties  of  civilized  and  independent  states,  the  diplomatio 
position  he  had  filled  abroad  with  so  mudi  honour  to  his 
country  and  to  himself,  no  less  than  his  early  studies,  made 
him  intimately  acquainted;  and  to  crown  all  these  civic  accom- 
plishments Bnd  advantages,iie  had  enjoyed  the  precious  oppor- 
tunity of  observation  and  experience  amid  the  largest  scenes 
of  human  afiairs,  in  foreign  countries  as  well  as  his  own. 

When  Mr.  Legare,  therefore,  came  into  congress,  he  came 
dad  in  complete  armor.  The  speeches  and  reports  made  by 
him  during  the  brief  period  of  his  service  there,  show  with 
what  fulness  of  information  and  knowledge  he  came  into  the 
diseussita  of  every  question  in  which  he  took  a  part-— enrich- 
ing it  with  the  widest  amplitude  of  illustration— judging  it 
with  the  utmost  maturity  of  thought  and  wisdom — ^while 
adorning  it  witfi  the  graces  of  a  finished  and  captivating  elo- 
quence. But  his  career  there  was  permitted  to  continue  twe 
years  only,  leaving  the  nation  to  regret  the  premature  loss, 
firom  its  l^;idative  councils,  of  the  rare  and  eminent  abilities 
and  statesmanship  of  which,  in  so  short  a  time,  he  gave  such 
abundant  and  unequivocal  proofiu 


Digitized  by  CjOOQIC 


•  SiritrS   OF    HUGH   8.   LSOARS.  {269 

The  splendour  of  his  genius  accompanied  him  in  his  ostra- 
dsm,  and  illuminated  the  obscurity  of  his  retreat.  He  was 
soon  called  back^  to  take  a  prominent  position  in  the  executive 
government  of  the  country,  for  which  he  was  pointed  out 
solely  by  the  consideration  of  his  superior  fitness;  for  he  never 
sought  office,  and  his  friends  deemed  too  highly  of  him  to 
believe  that  any  office  was  capable  of  adding  to  the  intrinsic 
dignity  of  his  talents  and  worth.  This  new  sphere  of  duty 
elkited  new  proofs  of  his  varied  powers  and  attainments,  and 
developed  comprehensive  faculties  of  public  usefulness,  co- 
extensive with  and  equal  to  every  demand  of  the  public  ser- 
vice. Besides  the  able  and  distinguished  discharge  of  the 
duties  which  more  particularly  belong  to  the  post  he  occupied, 
which  received  the  united  testimony  of  the  most  enlightened 
judges  and  of  the  general  voice  of  the  country,  he  brought  to 
the  aid  of  the  government,  on  every  great  question  of  national 
interest,  a  fund  of  knowledge,  a  clearness  of  views,  and  a 
promptitude  of  decision,  which  could  not  fail  to  be  sensibly 
felt  and  appreciated.  When  unexpectedly  called  to  fill  the 
leading  executive  department,  it  is  not  unreasonable  to  sup- 
pose, and  it  is  hoped  the  suggestion  may  be  made  without 
ofience,  that  none  of  the  able  and  distinguished  men  who  have 
filled  it,  upon  their  first  introduction  to  its  duties,  probably 
ever  felt  more  at  home  among  its  high  and  imposing  concerns, 
than  did  Mr.  Legare— excepting  always  with  the  profound 
reverence  so  especially  their  due,  those  great  minds  of  revolu- 
tionary schooling  which  grew  up  along  with  the  thorny  and 
difficult  questions  of  our  international  relations,  and  which 
laid  deep  the  foundations  of  our  foreign  policy  and  public 
law.  The  records  of  the  state  department  during  the  short 
but  busy  month  his  life  was  spared  to  stamp  the  lasting  mark 
of  his  genius,  industry,  and  abilities  upon  them,  will  show 
whether  this  suggestion  may  not  find  in  its  verisimilitude  some 
excuse  for  its  temerity. 

It  is  not  a  little  remarkable  that  Mr.  Legare  was  doomed 
sometimes  to  encounter  the  same  scepticism,  in  regard  to  his 
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practical  abilities  as  a  statesman,  which  had  thrown  nnavailing 
doubts  on  the  solidity  of  his  legal  attainments,  and  from  the 
same  cause.  The  extraordinary  polish  and  brightness  of  his 
weapons,  however  massive,  seemed  to  raise  suspicions  of 
their  strength  and  durability.  The  very  superiority  of  his 
qualifications  inspired  distrust  of  their  reality.  So  the  great 
Roman  statesman  and  orator,  whom  Mr.  Legare  especially 
resembled  in  the  broad  and  elaborate  foundation  of  general 
learning  on  which  he  raised  the  superstructure  of  his  political 
talents  and  usefulness,  was  pointed  at,  when  he  made  his 
appearance  on  the  public  stage,  as  the  Crreek  and  the  scholar. 
Yet  this  did  not  prevent  him  from  exhibiting  such  consummate 
proofs  of  practi^  statesmanship,  in  circumstances  of  the  most 
complicated  difficulty  and  danger,  as  no  man  ever  surpassed, 
and  which  procured  for  him,  by  a  solemn  decree  of  the  national 
gratitude,  die  title  o{  the  father  of  his  country. 

But  eminent  as  were  the  intellectual  powers  and  accom- 
plishments of  Mr.  Legare,  they  formed  by  no  means  the  most 
distinguished  part  of  his  public  character.  It  was  the  high 
moral  tone  so  visibly  impressed  on  all  his  actions;  his  disdain 
of  every  thing  low  and  mean  and  narrow,  the  commanding 
elevation  of  his  principles  and  views,  the  lofty  spirit  of  personal 
honour,the  magnanimous  courage  andselfreliance'of  conscious 
virtue,  which  made  him  truly  great  What  the  greatest  of 
Irish  orators  so  impressively  said  of  the  first  of  British  states- 
men, with  suitable  modifications,  may  be  justly  said  of  Legare. 
<*No  state  chicanery,  no  narrow  system  of  vicious  politics,  no 
idle  contest  for  mere  party  victories,  regardless  of  principle, 
ever  sunk  him  to  the  vulgar  level,  of  the  so  called  great;" 
but  resolute,  conscientious,  undaunted  and  unseduced,  his 
object  was  ever  the  glory,  liberty,  and  happiness  of  his  coun- 
try— his  means  were  truth,  integrity,  patriotism,  and  honour. 

A  character,  thus  marked  by  the  prominent  and  dazzling 
traits  which  enlist  public  admiration  and  applause,  was  set 
off  by  all  those  milder,  but  not  less  winning  qualities  which 
inspire  affection  and  esteem,  and  which  give  to  human  life  its 
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highest  charm,  and  sweetest  attraction.  He  was  the  delight 
and  the  ornament  of  the  society  he  firequented.  The  spirit 
and  brilliancy  of  his  conversation  were  muremitting  and  misur- 
passed.  His  manners  were  of  the  most  perfect  tone,  uniting 
the  dignity  and  elegance  of  the  gentleman  with  the  cordiality 
and  pla3rfiilness  of  the  companion  and  the  friend.  He  had 
coltivatedy  with  no  small  success,  a  taste  for  the  fine  arts, 
whose  happy  influence  it  is  to  humanize  and  soften,  without 
enervating  the  character.  But  above  all,  his  heart  was  warm, 
noble,  generous,  and  true,  despising  every  form  of  indirection 
and  meanness, — embracing,  with  the  strong  a£Bnities  of  a 
kindred  spirit,  whatever  was  lofty  in  principle,  magnanimous 
in  sentiment,  or  virtuous  in  action — entering,  with  the  warm 
and  unrestrained  effusions  of  childhood  itself,  into  the  lovely 
sympathies  and  affections  of  domestic  life^— and  in  fiiendship 
ever  firm,  faithfiil,  and  devoted.  But  reminiscences  such  as 
these,  are  too  intimately  connected  with  a  yet  bleeding  sense 
of  an  irreparable  personal  loss,  to  be  obtruded  upon  the  public 
eye;  and  the  sacred  curtain,  which  the  hand  of  an  awful  and 
mysterious  providence  has  let  fall  upon  the  cheridied  hopea 
ai^  affections  of  the  heart,  must  remain  farther  undisturbed. 


ART.  II — A  LIST  OF  THE  VARIOUS  REPORTERS, 
ARRANGED  IN  ORDER  OF  TIME,  WITH  REMARKS, 
4kG. 


f 


[Tr  utiele  in  Um  foUowiiig  ptfM  owes  itt  origin  to  the  author't  hafiiif  had 
o^BMion,  a  jmr  or  two  tinoe,  to  arraimre  a  law  library  of  iome  aiae.  He  waa 
oUlfodyofeoorM,  to  aaoertain  the  cfaroiu)los:icalaeqiienoe  of  the  reports  And 
a  part  of  hie  oommiadon  being  to  eupplj  aU  Taeoitiea  in  the  eeriea,  mfmr  09  • 
UwtUtd  mmmm  offkndt  wmUd  do  ae,  he  had  Ukewiae  to  infimn  himaelf  of  tho 
oqoiparatiTe  merita  of  the  reporta;  leat,  otberwiae,  he  might  pay  eitra?agant 

VOL.  IL  24 
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mam  tbej  iMd  been  ahrejt  wortUeek** 

Time  notiiif  what  memory  or  reediiif  happened  to  wapj^itj^  hb  MS.  inereaaed 
to  aome  aiae;  and  the  editora  of  the  Amerioan  Law  Magaiine  hacring  thought 
that  the  tract  mif ht  prove  oaefiil  to  perM»a  daeirinf  to  arranfe  or  oompkia 
their  reporten,  it  baa  been  deli  voted,  with  a  few  addiOona,  to  the  |irinter  of  thai 
joumaL 

Should  the  atodioaa  reader  have  oocaakm  here  and  there  to  doobt  whether  the 
dates  aanfned  to  aome  of  the  earlj  reporten  poeMaa  severe  eiactitode,  he  mot 
be  pleased  to  remember,  that  manj  of  thoee  reportera  arrange  tiieir  eaaea,  not 
ehronologicaOy,  (aa  is  now  usual,)  but  aooording  to  the  alphabet,  omittinc  the 
year;  and  thoa,  that  after  the  inquirer  may  have  read  every  line  of  tbatr  jigaB> 
tie  tomea,  he  may  yet  remain  in  doubt  aa  to  the  exact  term  embraced  \j  the 
Tolnme.  In  fiict,  a  person  who  baa  never  undertaken  a  chronologieal  arrange- 
ment of  theee  reportera,  would  acaroely  believe  how  dUBcuH  la  the  taak. 
And  if  they  who  have  most  examined  the  aubjeet  of  the  dates^  have  been  leaat 
ooneentient  in  opinion  of  them,  it  would  little  become  the  author  to  suppose  thai 
ha  had  obtained  an  accuracy  which  is  perfect  W.] 

JENKINS.    EX.,  CH.,  k  IN  ERROR. 

4  HEN.  IIL*-dl  JAC.  I.    (1390-^1093.) 

JbkCiks  was  a  contemporary  of  Coke,  and  compiled  these 
reports,  (or  centuries,  as  he  calls  them,)  during  the  civil  wars 
between  Charles  and  the  parliament  The  volume  is,  of 
course,  more  in  the  nature  of  a  digest  than  of  reports;  but  it 
contains  several  cases  not  found  in  any  other  work.  The 
author,  who  was  a  Welsh  judge,  was  a  dauntless  adherent  to 
the  king,  and  on  this  account  was  put  into  the  tower  and 
Newgate  by  order  of  the  long  parliament*    It  was  in  prison 


*  An  intateathif  account  of  judge  Jenkina  is  ibond  in  Mr.  D'lsraeli^  Cmtmn^ 
UHmm$k§JUf€mmdR€igm0fCkmrU$aeFini.  VoLS^pwllO.  LonlllSSl. 
•*  A  mifbi^  Athlet,**  aaya  IVIsracli, «« in  the  vast  arena  of  the  first  English  revo. 
hiticn,  waa  one  ]pf  our  greatest  lawyers;  whose  moral  intrepidity  exceeded  eten 

hie  profeond  erudition  at^itm  laws  of  our  constitution Judge  Je^^iae 

takee  no  station  in  the  page  of  our  historians;  yet  he  b  a  atatoe  whiel|  AeM  lii 
placed  in  a  nidie.**  He  was  brought  belbre  the  parliament  fiir  the  loyalty  of  hie 
conduct;  who,  dreading  to  execute  a  man  is  whose  learning  and  l^f^paty  the 
nation  had  audi  confideoce,  offered  to  settle  a  pension  upon  him  if  he  would  ae- 
knowledge  their  authority.  But  the  judge  treated  this  proposition  with  acorn; 
and  ao  defied  martyrdom,  that  after  the  day  bad  been  named  for  his  execution. 
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that  he  composed  his  centuries,  and  it  is  to  the  hard  treatment 
which  he  liad  received  that  he  refers  in  the  preface  to  them. 
'^They  were  written/^  he  says,  "amidst  the  sound  of  drums 
and  trumpets/^  when  he  was  «  broken  with  old  age  and  con- 
finement in  prisons,  where  his  fellow-subjects,  grown  wild  with 
rage,  had  detained  him  for  fifteen  years."  Nothwithstanding 
the  inconvenient  chambers  in  which  the  venerable  judge  com- 
posed this  memorial  of  his  learning,  it  is  a  work  of  admitted 
accuracy,  possesses  very  considerable  authority,  and  is  fre- 
quently cited  in  the  older  books. 

YEAR  BOOKS.     (K.  B.,  C.  P.,  EX.,  &  ASSIZ.) 

1  ED.  I.— 28  HEN.  VIII.    (1307—1537.) 

VOL.  L  OR  PART  I.    1  ED.  II.— 1  ED.  III.    (1307—1328.) 

Only  a  few  cases  reach  back  so  far  as  Edward  I.,  and  are 

in  the  exchequer.     The  style  of  reporting  which  marks  this 

volume  is  quite  unlike  that  of  modem  days.     The  report 


one  of  the  membere  rose,  and  mored  that  the  house  should  **  suspend  the  day  of 
execution,  and  in  the  mean  time  force  him  to  live  in  spite  of  his  teeth.**  **  I 
will  tell  you,**  said  he,  in  6|ieaking  of  his  execution  to  one  of  his  friends,  **Bn 
that  I  intend  to  do  and  say  at  tliat  time.  First,  I  will  eat  much  liquorice  and 
gin^rbread  to  strengtlicn  my  lungs,  that  I  may  extend  my  voice  near  and  far. 
Multitudes,  no  doubt,  will  come  to  sec  the  old  Welsh  judge  hanged.  I  sliall  go 
with  venerable  Bracton*s  book  hung  on  my  lefl  shoulder,  and  the  statutes  at  large 
on  my  right:  I  will  have  tlie  Bible  with  a  ribbon  put  rouud  my  neck,  hanging 
on  my  breast  ....  All  these  were  my  civil  counsellors,  and  they  must  he 
hanged  with  me!  So  when  they  shall  see  me  die,  affirming  such  things, 
thousands  will  inquire  into  these  matters;  and  having  found  all  1  told  them  to 
be  true,  they  will  come  to  loath  and  detest  the  present  tyranny.**  Jenkins  was 
the  author  of  the  well  known  treatise,  Ltx  Terra,  written  against  the  proceed* 
ings  of  the  **  rebellious  long  parliament;**  and  which  is  recommended  as  *'yery 
•easonablo  to  be  perused  by  all  such  as  would  not  be  deluded  by  the  unparalleled 
wbitrary  proceedings  and  seditious  pamphlets  of  this  licentious  and  ingrateful 
age.**  It  adds  to  our  respect  for  Jenkins  that  he  had  strongly  opposed,  and,  as 
be  says,  **  detested**  the  ship-money  and  monopolies.  He  would  retrench  the 
royal  power  when  stretching  itself  beyond  the  law;  but  when  the  king  was  to  be 
■tripped  of  his  whole  prerogative,  with  the  same  resolution  he  vindicated  the  vio- 
lated  law  of  England. 
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seems  to  be  almost  an  exact  transcript  of  whatever  was  said 
or  done  in  court  during  the  trial  of  a  cause,  and  often  ends 
with  the  statement  or  argument  of  counsel,  (being  as  far  as 
the  case  was  proceeded  in  during  the  first  day,)  without  the 
least  mention  of  what  became  of  it  finally.  This  of  course 
gives  to  the  report  a  mutilated  aspect,  and  an  air  of  dramatic 
starchness  not  very  inviting  to  a  modem  reader.^ 

VOL.  II.  OR  PART  II.    1  ED.  Ill— 11  ED.  III.    (1»8— 18S8.) 

This  volume  contains  a  continuous  and  well  reported  series 
during  the  term  mentioned;  after  which  there  is  a  chasm  till 
we  come  to  the  next  volume,  a  term  of  seven  years.  It  ap- 
pears, however,  firom  the  return  of  the  inner  temple  to  the 
commissioners  appointed  by  parliament  some  years  ago,  to 
inquire  into  the  MS.  records  of  the  kingdom,  that  there  still 
exists  in  the  library  of  the  inner  temple,  a  chronicle  of  the 
judicial  proceedings  during  this  interval.  A  MS.  in  the  tem- 
ple collection  embraces  exactly  the  deficient  term;  is  said  to 
be  very  fairly  written  in  a  coeval  hand,  and  upon  examining 
the  tenth  year  with  the  printed  copy,  the  two  appear  to  be 
so  nearly  alike  as  to  induce  the  belief  that  the  MS.  for  that 
year  was  used  in  the  printed  edition. 

VOL.  IIL  OR  PART  III.    17  ED.  III.— 40  ED.  III.    (1344—1367.) 
This  volume  contains  only  the  following  years,  to  wit:  the 
I7th,  I8th,  2Ist,  22dy  one  term  of  the  23d,  the  24th,  and  so 
on  till  the  30th  inclusive:  then  come  tfie  38th  and  39th,  which 
close  the  book. 

VOL.  IV.  OR  PARTS  IV.  AND  V.     40  ED.  IIL  AND  1  ED.  IIL  TO  1 
RICtt  IL    (1367  AND  1327— 137a) 

Part  IV.  contains  reports  firom  the  40th  to  the  50th  Ed. 
III.;  and  is  commonly  called  quadragesmsj  from  the  year  in 
which  the  book  begins.    Part  V.,  called  the  liber  asnzarum, 

*  9  ReeTM  357. 
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contains  crown  cases  in  every  year  throughout  the  reign. 
These  two  parts  are  much  preferred  to  the  two  preceding 
volumes  in  this  reign:  they  are  more  clear,  more  precise;  and 
the  cases  occasionally  turn  upon  points  of  law  whose  interest 
has  in  some  measure  survived  to  the  present  day.  Still  the 
whole  of  Part  IV.  is  fiUed  with  everlasting  discussions  about 
the  forms  of  writs  and  pleadings  relating  to  real  actions;  and 
now  that  such  actions  have  fallen  into  oblivion,  the  volume 
must  be  regarded  more  as  a  memorial  of  acuteness  and  dili- 
genof  uselessly  preserved,  than  as  a  work  of  any  practical 
vatM. 

VOL.  V.  OR  PART  VI.    1  HEN.  IV.— 1  HEN.  VI.    (1399-^1423.) 

The  year  book  of  Henry  IV.  is  complete,  and  contains 
cases  through  fourteen  consecutive  years.  The  year  book  of 
Henry  Y.  wants  the  3d,  4th,  and  6th  years.  Both  parts,  in 
style  and  also  in  the  subjects,  are  more  interesting  than  any 
of  the  preceding  books;  but  in  point  of  judicial  learning,  were 
thought  by  sir  Matthew  Hale  not  to  arrive  near  the  perfec* 
tion  of  those  in  the  last  twelve  years  of  Edward  HI.*  It  is 
probable,  however,  that  the  majority  of  readers  in  this  day 
will  be  content  to  take  their  knowledge  of  the  judicial  admin- 
istrations in  these  reigns  from  the  same  source  as  the  great 
duke  of  Marlborough  is  said  to  have  got  all  that  he  knew  of 
the  military  history  of  England  during  the  same  period.* 

VOLa  VL  AND  VII.  OR  PARTS  VII.  AND  VIII.    I  HEN.  VI.— 1  ED. 
IV.    (1423—1469.) 

From  this  date  the  year  books  begin  to  be  more  suited  to 
the  taste  of  modem  readers:  the  statement  of  the  case  is  more 


*  a  Reeves  254.^ 

*  **  In  what  history  did  jour  grace  find  that  incident?**  said  Bomet  t»ibe  dak» 
of  Marlborough,  on  hearing  him  quote  some  anecdote  concerning  the  wars  of 
York  and  Lancaster,  which  was  new  to  the  bishop.    **  In  Shakspeare*s  plajs,** . 
answered  the  victor  of  Blenheim;  *^the  only  history  of  those  tiroes  I  ever  read.** 
-*&  Walter  Scott,  (Grit  and  Mis.  Essays,  vol  iii.  p.  13.) 

24* 
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fiill;  quesdons  of  law  aie  more  thoroughly  disccuted,  and  the 
opinions  of  the  judges  are  giren  more  at  large.  The  second 
part  of  Henry  VL  is  particularly  esteemed*  The  series  is 
incomplete;  the  5th,  6th,  13th,  15th,  16th,  17th^  8dd  to  the 
86th,  and  the  89th  years*being  wanting. 

VOLa  VIIL  AND  IX.  OR  PARTS  DL  AND  X.     1  ED.  IV^l  ED.  T. 

(140— 1481) 

Annals  or  reports  tempore  Edward  IV.,  and  in  the  fifth 
year  of  the  same  king.  This  last  part  is  commonly  called 
long,  quint;  and  all  the  parts,  particularly  the  last,  are  said  by 
Mr.  Reeves  to  be  <<full  of  excellent  learning.''^ 

vol..  X.  OR  PART  XL  1  ED.  V.-98  HEN.  Vm.  (1484—1537.) 
This  volume  presents  only  an  interrupted  series,  containing^ 
the  1st  year  of  Edward  V.,  the  1st  and  2d  of  Richard  III., 
firom  the  1st  to  the  21st  of  Henry  VII.,  omitting  the  17th,  18th, 
and  19th  years;  while  the  only  years  of  Henry  VIH.  are  the 
12th,  13th,  14th,  18th,  19th,  26th,  and  27th. 

It  is  observed  that  in  the  year  book  of  Henry  VII.  we  find 
the  judges  and  counsel  sometimes  quoting  cases,  and  that 
Bracton  is  referred  to.  The  year  book  of  Henry  VIIL  is  said 
to  be  inferior  to  any  of  the  year  books  which  precede  it ;  a  fact 
which  is  attributed  to  the  very  sufficient  cause,  that  the  sti- 
pend which  had  been  paid  in  former  reigns  was  dropped  in 
the  time  of  Henry  VIII. 


When  the  year  books  were  reprinted  in  1678,  they  were 
recommended  by  lord  Nottinghun  and  the  other  judges  <<  to 
the  students  and  professors,  of  the  law,  as  a  principal  and  es- 
sential part  of  their  study;''  but  so  completely  have  they  been 
swept  m  wreck  by  <<  time's  ungentle  tide,"  that  in  Sejrmour 
V.  Barker,*  when  sergeant  Williams  cited  a  case  firom  7th 
Edward  III.,  Mansfield  c.  j.,  told  the  sergeant,  that  it  was  <'a 

•VoLW.  112.  •9TMmt900. 
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great  way  to  go  back  .for  a  precedent;'*  while  Mr.  jostioe 
Heath  irreyerently  exdaimed:  *^coxDe  to  modem  precedents^ 
eomethmg  within  three  hundred  years!''  But  the  judges  of 
the  king's  bench  would  seem  to  regard  them  more  dutifully; 
for  m  Vjrvyan  t^.  Arthur,^  a  precedent  was  quoted  firom  this 
same  reign^  and  being  in  point,  ruled  the  case.  So  in  Out- 
ram  t^.  Morewood,*  lord  ESlenborou^  greatly  relied  on  the 
ycto  books;  and  we  even  find  thejn  quoted  m  our  own  coun- 
try so  lately  as  1837,  m  a  local  court,  on  a  question  relating 
to  ths  law  of  Pennsylvania.^ 

It  is  well  known  that  there  exist  in  the  Lincoln's  Inn, 
Middle  and  Inner  Temples,  Hargrave,  Harleian,  Lansdowne, 
British  Museum,  and  other  MS.  collections  in  England,  very 
many  volumes  of  yet  unpublished  reports.  It  is  to  copies  of 
these,  probably,  that  reference  is  made  in  those  constant  cita- 
tions by  courts  and  counsel  prior  to  the  present  century,  «  of 
a  MS.  note  of  that  case  which  I  have:"  and  to  the  same 
source  we  may  presume  that  Coke  refers  when  citing  Spel- 
man's,  or,  as  he  sometimes  writes  it,  Spilman's  reports.^ 
And  Dyer,  when  quoting  such  reporters  as  Tanfield,  War- 
berton.  Harper,  Turner,  Randal,  Mason,  Rhodes,  and  others, 
none  of  which  are  known  to  exist  in  print'    A  considerable 

*ia4ka415.  •ZEtuAU^  •  BoJM  •.  Phimps,  9  MilM  73. 

«  9  iMt  49, 50,  OMe  of  Anne  Boleyn;  3  Imt  17, 131, 19S. 

'  In  Um  noM  way,  perlnpt,  Milton,  who  in  one  of  hU  eonnete  to  Cyriae 
jfcinner,  mddnmn  him  ■» 

•'CjriAe,  whoee  grandeire,  on  the  royal  heneh 
Of  Britifh  Themie,  with  no  mean  applaoee 
Prononnoed,  mmd  in  kU  aobmiet  Uughi^  our  kwe.** 
Neither  Tod  nof  that  more  &ithfbl  inqniiitor  into  the  athee  of  departed  freat- 
neei,  eir  Eferton  Brydgee,  appeert  to  have  been  able  to  aeoertiin  to  whom  Hil- 
ton here  refers.    If  the  pereon  in  qneetion  bore  the  name  of  hie  deeeendant,  his 
writings  eannol  hafe  been  printed;  for  the  Tolome  now  known  as  8kinner*s  re- 
ports belongs  to  a  date  much  posterior.    However,  thero  is  no  reoord  of  any 
English  >dtfe  of  the  name  of  Skinner,  ibr  many  years  anterior  to  Hilton's  day. 
The  anoestor  may  have  been  maternal    In  13  Viner  197,  (lady  Jonee  e.  lord 
Say,)  there  is  a  referenoe  to  IFtteiiMiii**  reports,  and  in  Coke  Littlslon  990  a,  a 
referenoe  by  lord  Nottingham  to  l^^ertoa**  reports.    I  hare  likewise  somewhere 
seen  a  refbenoe  to  t§j/d€*$  reports. 
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number  of  these  MSS.  have  belonged  to  eminent  lawyers,  by 
i^om  they  appear  to  haVe  been  regarded  with  a  high  degree 
of  professional  pride.  Sir  Matthew  Hale,  who  bequeathed 
his  to  the  society  of  Lincoln's  Inn,  says  of  them  in  his  will: 
^'They  are  a  treasure  worth  the  having  and  keeping;  which 
I  have  been  near  forty  years  in  gathering  with  very  great  in- 
dustry and  expense.  They  were  fit  to  be  bound  in  leather, 
and  chained  and  kept  in  archives.  I  desire  that  they  may 
not  be  taken  out  or  diqK>sed  of.''  See  also  the  preface  to 
Ridgeway's  cases,  where  the  history  of  a'  MS.  is  given  for 
some  generations.  These  various  MSS.  have  been  from  time 
to  time  the  subjects  of  parliamentary  commissions,  and  have 
been  carefuUv  examined,  collated,  and  arranged  by  eminent 
lawyers,  under  direction  of  the  several  inns  of  court,  univer- 
sities, and  other  public  institutions  which  own  the  collections. 
And  it  is  said  that  nearly  all  the  chasms  and  most  of  the  im- 
perfections existing  in  the  early  reports,  can  be  supplied  by 
them.i  The  commissioners  have  strongly  reconmiended  a 
new  and  complete  edition  of  the  year  books;  and  sliould  the 
books  be  well  translated,  the  folio  reduced  to  the  octavo  size, 
the  Crothic  supplied  by  the  Roman  letter,  the  whole  enlight- 
ened by  a  full  and  well  digested  index,  and,  finally,,  presented 
upon  dean  white  paper,  so  as  to  have  the  advantages  of  a 
mo4erti  style,  we  may  safely  say,  that  they  would  be  as  intel- 
Ugible  as  some  of  the  more  recent  reports.  Unlike  most  of 
the  reports  which  succeeded,  the  year  books,  it  is  well  known, 
possess  the  highest  authenticity.  To  the  profession  they  are 
in  some  sort  the  geniis  ineunabula  noatrm;  while  to  the  his- 
torian they  could  not  foil  to  afibrd  a  minute,  entertaining,  and 
very  authentic  portrait  of  English  medieval  customs  and  man- 


*  Thw  the  whole  of  Ed.  I.,  except  the  few  exchequer  caeee,  it  wanting:  abo 
in  Ed.  III^  tfime  11  to  16,  19.  20, 31  to  37.  The  whole  of  Richard  II.  Of 
Hen.  v.,  the  3d,  4th,  and  6th  jeara.  Of  Hen.  VI.,  the  5th,  6th,  13th,  15th,  16th, 
17th.  Of  Hen.  VII.,  the  17th,  18th,  and  19th.  These  same  aorU  of  chasma 
occur  in  many  of  the  subaequent  reporters;  so  frequentlj,  indeed,  and  so  irregu- 
larly, that  they  are  not  always  mentioned  in  the  present  tract 
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neis.  StUl  we  must  admit,  that  even  the  best  of  the  existing 
editions  are  printed  so  closely,  and  in  such  elephantine  fonn; 
80  many  of  the  court-hand  abbreviations  retained;  so  little 
separation  into  paragraphs,  or  distinction  between  what  is 
«aid  by  the  bench  and  what  at  the  bar,  that  by  any  but  a 
legal  antiquary,  the  year  books  are  not  easily  understood;  that 
much  of  their  learning  has  long  since  passed,  with  the  per- 
sons who  possessed  it,  to  <<  the  land  where  all  things  are  for- 
gotten,'' and  that,  in  short,  though  they  will  occasionally  be 
consulted,  they  will  never  again,  in  their  existing  form,  be 
read. 

BELLEWE'S  CASES  T.  RIC.    K.  B.,  C.  P. 

1  RIC.  IL— 23  RIC.  II.    (1378—1400.) 

These  cases  are  collected  principally  out  of  Statham's 
abridgment,  and  must  not  be  confounded  with  another  volume 
of  Belle  we,  temp.  Hen.  VIII.  If  placed  in  its  chronological 
order,  the  present  volume  would  follow  the  4th  and  5th  year 
books.  It  supplies  exactly  the  chasm  between  those  volumes 
and  the  6th  of  the  same  series. 

BENLOE  AND  DALLISON.  C.  P. 
1  HEN.  VII— 22  ELIZ.  (1486—1580.) 
Besides  these  cases,  Benloe  contains  one  or  two  earlier  re- 
ports. Dallison's  reports  are  said  to  have  been  once  blown 
upon  by  lord  Hobart,  who,  when  they  were  cited,  "  demanded 
by  what  warrant  those  reports  of  Dallison's  came  in  print?"* 
This  volume  is  sometimes  cited  as  new  Benloe.  This  is  a 
mistake.  New  Benloe  is  a  book  mentioned  further  on.  Ben- 
loe is  sometimes  written  Bendloe,  and  Dallison  with  a  z— > 
Dallizon.* 

ASHE'S  TABLES  &  KEILWAY.    K.  B.,  C.  P. 
12  HEN.  VII.-22  HEN.  VIII.    (1496—1531.) 
This  volume  contains,  in  addition,  some  cases  incerii  tern- 

■  Pre£  to  Crok«*t  reporti,  4,  a.  *  3  Inst  109. 
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porisy  and  some  temp.  Ed.  IIL    Appended  to  the  volume 
are  some  cases  by  judge  Dallisou  and  sergeant  Benloe. 

MOORE.    K.  B.,  C.  P.,  EX.  &  CH. 

3  HEN.  VIIL— 19  JAC.  I.    (1513—1631.) 

Styled  by  lord  EUenborough  *'a  very  accurate  reporter.*'* 
DYER.    K.  B.,  C.  P.,  EX.  &  CH. 

4  HEN.  VIII.— 24  ELIZ.    (1513—1582.) 

According  to  lord  Coke,*  never  intended  by  Dyer  in  this  form 
to  have  been  made  public.  Sir  Edward  styles  them,  however, 
«a  fruitful  collection;"  and  they  have  been  always  regarded 
as  among  the  best  of  tlie  old  reports.  Dyer  was  published 
originally  in  French;  but  in  1794  Mr,  Viiillant  gave  to  the 
profession  a  new  and  much  improved  edition  in  English. 
This  edition  contains  several  cases  not  found  in  the  old  folio, 
and  now  printed  from  Dyer's  WSS.  The  notes  in  the  mar- 
gin of  this  edition,  it  is  said  by  Buller,»  were  written  by  lord 
chief  justice  Treby ;  and  according  to  sir  Francis,  are  of  "  good 
authority.'*  To  the  same  effect  speaks  chief  justice  Gibbs,^ 
who  refers  to  these  notes,  as  "  always  to  be  regarded  with 
deference,  coming  from  an  authority  so  considerable."  Dyer's 
MS.  reports  are  often  quoted  by  lord  Coke;  but  it  would  seem 
that  he  referred  to  some  MSS.  not  yet  published;  since  some 
of  the  cases  cited  by  him,  (as  in  3d  Inst.  126, 127;  4  id.  61) 
do  not  appear  to  be  in  the  printed  Dyers. 

BROOKE'S  NEW  CASES. 

6  HEN.  VIIL— 6  MARY    (1515—1558.) 

Cases  in  the  time  of  Henry  VIII.,  Edward  VI.,  and  Mary. 
This  volume  is  often  cited  as  Bellewe's  cases  temp.  Hen. 
VIII.  &c.;  though  more  commonly  under  the  title  placed  at 

*  9  Smith  196;  dted  in  the  Am.  Jor.  toL  i^  p.  969. 
*  Pref.  to  10th  Rep.  •  2  D.  &  E.  84.  «  4  Dow  909. 
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the  head  of  the  paragraph.    The  author,  I  believe,  was  Bel- 
lewe;  but  the  cases  are  selected  out  of  Brooke. 

MARCH'S  NEW  CASES. 

Tliis  volume  would  appear  to  be  a  mere  translation  of  the 
former,  but  is  arranged  differently,  being  in  chronological 
order. 

NEW  BENLOE.    K.  B.,  C.  P.,  EX. 

22  HEN.  VIII.— 4  CAR.  I.    (1531—1628.) 

Principally  cases  in  the  reign  of  Hen.  VIH.,  Edw.  VI., 
Phil,  and  Mary,  and  Elizabeth;  with  a  few  select  cases  in  the 
subsequent  two  reigns.  There  is  a  vacancy  in  the  impres- 
sions of  New  Benloe,  from  p.  44  to  p.  88,  both  inclusive;  and 
the  four  pages  preceding  44  are  wrong  numbered. 

ANDERSON.    C.  P. 
25  HEN.  VIII.— 2  JAC.  L    (1534—1604.) 
This  book  is  referred  to  in  one  case  with  great  respect,  by 
sir  Edward  Sugden,  who  cites  Anderson's  report  of  Chud- 
leigh's  case,  as  « indisputably'^  better  than  lord  Coke*s.» 

The  copy  of  Anderson,  in  the  library  of  the  Law  Associa- 
tion of  Philadelphia,  belonged  to  Mr.  Pigot,  author  of  the  well 
known  treatise  on  fines  and  recoveries,  and  appears  to  con- 
tain his  MS.  annotations. 

LEONARD.     K.  B.,  C.  P.,  EX. 

31  HEN.  VIIL— 13  JAC.  I.    (1540—1615.) 

"Leonard's  reports,"  says  sir  Edward  Sugden,^  *'were 
always  in  high  estimation ;"  and  this  opinion  is  confirmed, 
(if  Sugden  need  confirmation  from  any  one,)  by  lord  Notting- 
ham, who  says,  in  speaking  of  the  volume,  that  it  is  one  of 
the  best  books  whicli  have  lately  come  out.^  The  majority 
of  cases  in  Leonard  are  in  later  reigns  than  Henry  VIIL 

■  Treat  on  Powers,  6lh  ed.  22.  '  Treat  on  Powers,  p.  16. 

•  Duke  of  Norfolk's  case,  S.  C.  C.  31. 
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PLOWDEN.  K.  R,  C.  P.,  EX. 
4  SIX  yi.-99  EUZ.  (1560--1580.) 
In  point  of  acciuracy,  Plowden's  reports  (or  commentaries, 
as  he  styles  them,)  rank  among  the  best  reports  of  any  age. 
Indeed,  Plowden  seems  to  have  understood  a  reporter's  duty; 
for  he  tells  his  readers,  that  before  the  case  came  to  be  argued, 
he  had  copies  made  of  the  record,  and  took  pains  to  study  the 
points  of  law  arising  thereupon;  so  that  if  he  had  been  ^'put 
to  it,  he  was  ready  to  have  argued  when  the  first  man  began." 
He  attended  the  argvunents  with  the  utmost  assiduity;  and 
after  he  had  drawn  out  his  reports,  submitted  them  in  many 
instances  to  the  judges  or  sergeants  who  had  argued  the  case. 
He  gives  the  pleadings  at  length,  and  also  the  judgment  of  the 
court  His  labours  have  not  been  without  their  recompense; 
for  his  reports,  according  to  lord  Coke,  are,  "as  they  well 
DESERVE  TO  BE,  with  aU  the  professors  of  the  law,  of  high 
account."!  The  best  edition  of  Plowden  is  probably  the  last, 
in  2  vols.  8vo. 

OWEN.    K.B.,C.P. 

4  MARY.— 13  JAC..L    (1556—1615.) 

Only  a  few  of  these  cases  are  in  the  reign  of  James.  The 
greater  portion  belong  to  that  of  Elizabeth.  There  is  a 
chasm  in  the  paging  of  Owen,  from  76  to  81.  Notwith- 
standing which  the  work  is  perfect 

NOY.    K.B.,C.P. 

1  ELIZ.— 25  CAR.  L    (1559^1649.) 

Noy's  reports,  in  MS.  probably,  are  frequently  referred  to 
by  lord  Hale,  in  his  notes  to  the  1st  Inst;  but  this  volume  is 
called  by  Mr,  Hargrave  "  a  loose  collection  of  notes/*  which 
he  thinks  Noy  could  not  have  intended  for  the  public  eye:* 
and  sir  Francis  Buller^  says,  that  Noy  has  been  always  con- 
sidered <<  as  a  bad  authority."    In  fact,  there  is  strong  ground 

*  PreC  to  lOth  Reports.  •  Itt  Init  54,  (a)  note.  •8D.&E.424. 
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to  suppose  that  the  book  is  an  imposture,  or  at  best  but  an 
imperfect  abridgment  of  Noy's  note-book  by  one  of  his  stu- 
dents. Thus,  when  a  case  from  the  volume  was  cited  in  1 
Ventris  81,  Twisden  (called  by  lord  Kenyom  "a  rery  able 
lawyer/')  said  that  he  <<  wholly  rejected  that  authority;  for 
that  it  was  but  an  abridgment  of  cases  by  sergeant  Size,  who, 
when  he  was  a  student,  borrowed  Noy's  reports,  and  abridged 
ttiem  for  his  own  use."  To  the  same  effect  is  2  Keble  652; 
and  see  Johnson's  (N.  Y.)  Reports,  p.  72,  where  chancellor 
r  Kent  speaks  of  a  case  in  Noy  as  solitary,  anomalous,  and 
which  cannot  be  law. 

BROWNLOW  &  GOLDSBOROUGH.    C.  P. 

11  EUZ.— 1  CAR.  L    (1569— 1S25.) 

Of  the  merits  of  these  reports  in  general,  I  do  not  remem- 
ber any  expression  of  opinion;  but  in  referring  to  the  case 
of  Coventry  v.  Windall,*  in  the  report  of  which  certain  ex-p 
pressions  are  attributed  to  lord  Hobart,  which  Hobart  himself 
(who  likewise  reports  the  case,)  does  not  record  as  haying 
been  said,  TUghman  c.  j.,  remarks:  <<The  probability  is,  that 
in  Brownlow's  report  of  the  case,  these  expressions  of  Hobart 
are  inaccurately  stated."^  The  chief  justice  cites  ibis  case  as 
being  reported  in  Brownlow.  It  is  in  Brownlow  and  Crolds- 
borough.  Brownlow's  reports  make  a  second  part  to  Brown- 
low and  Goldsboroug^ 

REPORTS.    K.  B.,  C.  P.,  EX.  &  CH. 

14  EUZ.— 14  JAa  L    (1573—1616.) 

The  12th  part  of  Coke's  reports,  being  a  posthumous  pub- 
lication, and  not  having  been  prepared  by  the  author  for  the 
press,  has  generally  been  regarded  (with  the  exception  of  a 
few  cases,)  as  <^of  small  authority."^  $ir  Edward  Sugden 
cautions  us  also  m  regard  to  all  the  reports,  lest  <<  our  just 

'3D.dDE.17.  *  Brownl.  dD  Gold.  67.  •  6  Serg.  4k  R.  537. 

«  4  a  dD  Aid.  614;  10  B.dt  CreM.  375. 
VOL.  11.  25 
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adminition  of  nr  Edward  Coke's  profoimd  legal  leammg 
cany  ue  too  far/'  ^'His  systrai  of  tamiiig  ererjr  judgmeiil 
into  a  string  of  general  propositions  or  resolatioDS,  has  cer- 
tainly/' says  Sugden,  <<  a  very  imposing  appearance;  but  it  is 
a  system,  of  all  others,  the  least  calculated  to  transmit  a  faith- 
ful report;"  and  he  suggests,  <<that  the  bias  of  a  man's  own 
sentiments  may  inroluntarily  lead  him  to  perrert  the  opini<His 
(rf  others  in  order  to  support  his  own."  He  informs  us,  like- 
wise, that  lord  Anderson  is  said  to  hare  stated,  in  Ids  private 
reports,  that  Coke  had  *^  greatly  abused  him  and  others  of  the 
judges,in  reporting  such  judgments  and  resolutions  in  Shelley's 
and  Chudleigh's  case  as  they  never  delirered.''^  This  infi- 
delity of  the  great  lord  has  been  noted  by  other  judges,  and 
with  some  asperity  by  his  contemporary,  Ic^d  Hobart**  and 
many  of  the  cases  are  regarded  rather  as  what  the  law  might, 
could,  would,  should,  or  ought  to  have  been  decided  to  be, 
than  as  showing  the  decisions  that  were  actually  given. 

Notwithstanding  all  this,  however,  and  much  more,  Coke's 
reports  are  likely  to  remain  pretty  much  vrheie  their  author 
left  them  two  centuries  ago.  They  will  still  continue  to  be 
TH£  reports;  and  no  higher  eulogy  need  they  ever  receive 
than  that  which  they  drew  forth  from  Coke's  great  enemy 
and  rival,  lord  Bacon:  <<0f  this  I  say  no  more,  but  that  to 
give  every  man  his  due,  had  it  not  been  for  sir  Edward  Coke's 
reports,  (which,  though  they  may  have  errcHTS,  and  some  pe- 
remptory and  extra-judicial  resolutions  more  than  are  war- 
ranted, yet  they  contain  infinite  good  decisions  and  rulings 
over  of  cases,)  the  law,  by  this  time,  had  been  ahnost  like  a 
ship  without  ballast;  for  that  the  cases  of  modem  experience 
are  fled  from  those  that  are  adjudged  and  ruled  in  former 
time."* 

GODBOLT.  ALL  THE  COURTS  OF  RECORD. 

17  EI.IZ.— 14  CAR.  L    (1575— ISSa) 
See  past, «  Goldsborough." 

'Treit€BPoir.pp.93tiid34,^e^  •Hob.300. 

*  Bacon,  toL  iL  930,  PhiL  ed.  1S4L 
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SAYILLR    C.P.,EX. 
tl  ELIZ.-36  ELDL    (1580—1591) 

CROKR    K.  B.,  C.  P. 

M  ELIZ^n  CAS.  L  (1563— IMl.) 
<<  A  work  of  credit  and  celebrity  among  the  old  reporters,'^ 
and  which  has  <<  sustained  its  character  in  every  succeeding 
age.''i  This  opinion  of  chancellor  Kent  is  undoubtedly  cor- 
rect; yet  **  Croke's  law  reports''  are  spoken  of  in  1  Washing- 
ton 83,  as  a  book  in  which  may  be  found  <<  precedents  for 
almost  any  opinion;''  and  Keeling  j.,  is  reported  by  Kebk^  to 
have  said,  that  it  had  been  better  if  Croke's  reports  had  never 
been  printed.  One  of  the, old  editions,  having  its  date  thus, 
MDCL.,  is  said  to  be  very  incorrect;  and  it  is  possible  that 
Keeling  (if  indeed  he  did  say  what  Keble  reports,)  had  that 
edition  before  him;  while  in  the  other  case,  the  judge  may 
have  spoken  somewhat  at  his  ease.  Undoubtedly,  if  refer- 
ence was  made  to  the  reports  of  sir  Oeorge  Croke,  as  now 
known,  the  censures  were  not  well  considered.  Keilway^9 
reports,  having  been  published  by  sir  John  Croke,  and  being 
sometimes  cited  as  CroJu^a  reports,  {Clarke j)  it  is  possible 
that  confusion  may  have  arisen  in  that  way;  and  that  sir 
George  Croke  has  not  had  less  cause  than  lord  Byron  to  say, 
(when  some  poetry,  not  his  wicked  lordship's,  was  published 
with  his  name,)  that  he  desired  to  be  made  responsible  for 
.nobody's  stupidity  but  his  own. 

Croke  remained  on  the  bench  until  he  was  above  eighty 
years  old;  and  then,  in  answer  to  his  petition  that  by  reason 
of  his  dullness  of  hearing  and  other  infirmities,  he  might  be 
allowed  to  **  retire  himself,  and  expect  God's  good  pleasure," 
Charles  I.  granted  him,  in  consideration  of  his  long  and  faith- 
ful services,  a  writ  of  ease,  dispensing  with  his  services  and 
forther  attendance  at  court,  but  yet  continuing  him  in  the 
office  of  judge,  with  its  customed  emoluments.    It  is  interest- 

\1  Kent*!  Com.  485.  •yoLiLp.81<. 
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iDg  here,  while  we  admit,  as  we  truly  must,  Charles'  defi- 
ciency in  those  qualities  which  fit  men  to  rule  in  troublous 
times,  to  note  how  many  evidences  attest  his  possession,  not 
less  of  the  sensibilities  of  a  man  of  genius,  than  of  a  heart 
which  had,  indeed,  been  ^  nursed  to  more  than  kingly 
thought"  Shakspeare,  it  is  well  known,  was  Charles' 
fiLVourite  author;  and  in  the  king's  response  to  the  petition 
of  his  faithful  serrant,  who  can  doubt  that  the  portrait  of 
Wolsey's  fate,  had  left  its  language  and  its  better  lesson  deep 
impressed  upon  the  rojral  martyr's  mind.  <<  We  shall  never 
expect,"  sajrs  Charles,  «  much  less  require  or  exact  from  our 
loving  subjects,  performances  beyond  what  their  health  and. 
years  shall  enable  them;  so  we  shall  not  dismiss  them  with- 
out an  approbation  of  their  service,  when  we  shall  find  that 
they  shall  have  deserved  it,  much  less  eapose  them  in  their 
old  age  to  negkctJ*^ 


*  Badlj,weite,woii]dtliehiiiiiamtyofluiifljnile«tliejfiitioeoflAiid^ 
Strafford*!  daj,  ■ometimes  compare  with  thoae  office  aad  happier  landa !  The 
kte  oooatitotioB  of  PennsyhraDia,  it  it  well  known,  aecured  to  aB  jofieial  cffieen 
appointed  under  it,  a  tenure  dmrimggood  Mevteiir;  and  onder  thb  Amdamental 
foaranty  of  pobKc  fiiitb,  many  men,  reaipunf^  the  tore  rewards  ofptofeeiional 
fiune,  had  &ahiooed  theroaelvea,  hy  yean  of  toil,  to  the  dieehaife  of  jiMficial 
ftmetion:  and  were  now  onfitted  to  reaome  the  long  ahandoned  hahit  of  an  eariy 
life.  CommiMJoned  **  during  food  behaviour,**  it  was  impoaaible,  bj  any  pro> 
eeaa  known  to  oonsTrnmoiia,  that  then  pereona  ahonld  be  deprired  of  oAoe, 
while  yet  unrepro?ed  of  &ult.  But  fraud  and  malignity  are  ingeniona  in  r»» 
Bource.  Ctnentimu  may  diaregard  what  cmttUmiUmB  have  made  aaered.  Aa 
though  conititutiona  of  goremraent  were  not  deaigned  to  protect  men  against 
granny  in  cTery  fimn.  As  though  it  were  matter  of  import  under  what  lunnet 
you  Injured  men,  or  as  if  any  power  on  earth  coukl  render  p«Jitically  right,  acta 
which,  in  their  own  essence,  must  be  wrong.  But  a  conyention  was  *the  pro- 
vided machinery  of  peaceful  revolution;**  and  by  this  aophistic  juggle,  at  once 
perfidious,  cruel,  and  absurd,  did  the  Pennsylvania  convention  of  1637  deprive  of 
their  offioea  the  whole  judiciary  of  an  eztenaive  state.  The  oratory  which  ttie 
printed  4ek&te9  record,  was  worthy  of  the  occasion:  "  But  injustice,**  exdaima 
eoe  of  the  speakera,  **  will  be  done  to  judges,  by  turning  them  out  of  office,  we 
are  told.  He  may  be  a  poor  man,  and  may  have  a  frmily  dependant  upon  his 
salary;  but  b  this  a  reason  why  he  should  hold  an  office  against  the  consent  of 
the  peo^  which  was  established  by  themselvea  lor  themselves?    The  office  ia 
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In  the  quaint  language  of  his  biographer,  the  venerable 
judge,  having  got  his  dismission,  made  a  <<holy  retreat''  to 
his  house  in  Oxfordshire,  where  he  remained,  surrounded  by 
affectionate  children,  <<till  a  certiorari  came  from  the  great 
judge  of  heaven  and  earth,  to  remove  him  from  a  human 
bench  of  law  to  a  heavenly  throne  of  glory." 

The  best  edition  of  these  reports  is  the  4th,  by  Leach.  The 
paging  in  Croke  is  repeated  in  Bliz.f  from  457  to  473,  and  in 
JameSf  from  617  to  620. 

GOLDSBOROUGH.     ALL  THE  COURTS  OF  WEST- 

MINSTER. 

SB  ELIZ.-44  ELIZ.    (1586—1602.) 

*f  Godbolt,  Ck>ldsborough,  and  March;  mean  reporters;  but 
not  to  be  rejected.*** 


thmn,  not  his.**  Jott  m  though  thit  were  not  a  mtn*e  propeityt  whieh  the  etate 
had  not  only  inyited  hot  enoooraged  him  to  aeoepL  Aa  if  thoae  jiut  emolomenta 
of  office  were  not  property,  when,  for  the  payment  of  them,  the  fiiith  of  the  com* 
monwealth  was  plighted  hy  its  conitilttfton;*  and  when,  on  the  guarantied  eer. 
tainty  of  payment,  a  whole  description  of  men  had  formed  their  habits  of  lifo, 
and  perhaps  led  many  persons  to  dependance  npon  them.  As  i(  too,  the  proper 
ftelings  of  men,  their  well  earned  reputation,  their  rank  in  their  own  and  in  pub* 
lie  regard,  were  not  their  property;  as  tmly  property  as  those  grosser  possessions 
which,  to  use  Mr.  Burke's  language,  one  may  measure  with  a  two-foot  rule, 
*  or  count  upon  his  ten  fingers.  **  Our  charities  and  ova  ?ooa  housb,"  continues 
this  decent  orator  of  the  convention,  **  Aax  all  orsif  to  JuniotAL  MKimiOAMTs,  as 
well  as  others.**  (^Debate*  in  the  Pcniuy/vafita  Cwveniim  of  1837,  toL  It.  p. 
339.)  If  such  language  be  not  indeed  the  gibberish  of  a  fierce  malignity,  then  ' 
did  the  Burke  we  hate  already  quoted  say  well,  that  he  had  **  seen  in  the  rmmk 
tf  siatetMen,  per$9iu  wUk  the  eimcefiUmM  and  ekaraeten  ofpedktr$,^ 
'  North's  Study  of  the  Law,  eited  in  GreenleaTs  Oyermled  Cases  153. 

•  a  Tke  judge*  vf  Uie  ntprenw  cmirt  ftnd  of  the  tervrftl  eovrtt  of  common  pl^M  thall  kM 
their  oflleet  daring  good  bchftTionr.**  The  Jndgrt  of  the  supreme  eourt  and  the  presidents  of 
the  sereni  courts  of  common  pleas,  shall,  <*  at  stated  times,  reeeift*  for  their  serriet^  an  ad^ 
quate  eompeneation  to  be  fixed  hj  law  |  which  shall  not  he  diminished  during  their  ctnttntim 
esctf  in  40ke.**   (C0mseUuti»m0/l79OffUr,^%A.) 

«5» 
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POPHAMi  K.B.,C.P.,CIL 
S4  EUZr-S  CAH.  L  (l»i-107.) 
This  book  containsy  moreover,  sooie  cases  from  15lh  JamM 
L  to  Sd  Charies  L  In  Ist  Keble  676,  Hyde,  chief  jiutioe  of 
the  king's  bench,  in  dtiDg^a  case  fr<«iPopham,  said:  <<Wh]di 
I  vouch,  because  I  heard  it ;  not  for  the  authority  of  the  hock, 
which  is  none."  To  the  same  effect,  as  to  part  of  the  book, 
lord  Hcdt,  in  Ist  lard  Raymond  696.  In  fitct,  Popham's  re- 
ports, property  so  called,  occupy  only  the  first  123  pages  of 
the  volume;  wd  the  cases  in  that  part  are  more  reelected 
dian  those  which  follow. 

YELVERTON.  IL  B. 
45  EUZ^ll  JAa  L  (1603—1618.) 
These  reports  are  of  selected  cases,  and  generally  cases 
which  sir  Henry  Yelverton  himself  ai^ed.  The  author  hav- 
ing been  one  of  the  most  eminent  lawyers  of  his  age,  which 
was  truly  <<the  Augustan  age  of  our  old  common  law  learn- 
ing;'' aud  these  reports  having  been  prepared  for  tfie  press,  as 
is  supposed,  by  Yelverton  himself,  they  are  of  course  much 
esteemed.*  They  were  edited  in  our  own  country,  in  1820, 
by  Mr.  Metcalf ;  and  the  notes  of  that  gentleman  are  pro- 
nounced by  a  competent  authority  to  be  <<  valuable  and  ac- 
curate."* 

HOBART.  K.  B.,  &c 
1  JAC.  L-l  CAB.  L  (16S3— 1685w) 
But  containing,  in  addition,  some  cases  temp.  E3iz.  These 
reports  were  published  originally  by  a  careless  editor,  but 
were  subsequently  revised  and  corrected  by  lord  Nottingham. 
They  are  said  however  by  chancellor  Kent,  yet  to  be  defec- 
tive in  method  and  precision ;  but  they  are  admitted  to  be  a 
standard  work  of  their  day.  The  book  is  regarded  as  one  of 
authority  by  chief  justice  Tilghman;*  while  lord  Ken  yon,  who 

*  7  aohm.  164.  «  1  KcDt*t  Com.  485.  •  6a  4&  11.537. 
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was  indeed  so  thoroughly  acquainted  with  the  ELiglish  books 
as  perfectly  to  enjoy  them,  speaks  of  it  as  an  <<  excellent 
Tolume/'i  The  marginal  annotations,  excepting  a  few  refer- 
ring to  matters  since  Hobart's  death,*  are  regarded  as  the 
production  of  sir  Henry  himself/  and  of  course,  possess 
authority. 

An  interesting  tribute  to  lord  Hobart,  is  found  in  the  preface 
to  Jenkins'  centuries.  «Lord  Coke  and  lord  Hobart,"  says 
judge  Jenkins,  ^  have  furnished  surprising  light  to  professors  of 
the  law.  They  were  two  men  of  great  authority  and  dignity ; 
men  who,  to  the  most  accurate  eloquence,  joined  a  superlative 
knowledge  of  the  laws;  being  also  judges  of  consummate  in- 
tegrity.'' He  prophesies  that  the  monuments  of  the  great 
abilities  and  diligence  of  this  <<  noble  pair,"  whom  for  many 
years  he  had  <<  marked,  observed,  and  revered,"  will  remain 
as  long  as  the  ^  splendour,  majesty,  and  name  of  the  kingdom 
of  England  shall  endure." 

An  edition  of  Hobart,  by  Mr.  John  M.  Williams,  one  of  the 
justices  of  the  court  of  common  pleas  of  Massachusetts,  was 
printed  in  this  coimtry  in  1829,  and  is  enriched  with  valuable 
notes.  I  cannot  but  think,  however,  that  the  perfection  of  the 
volume,  is  impaired  by  the  omission  of  some  cases  deemed 
by  the  learned  editor,  useless  in  this  country.  The  cases 
omitted  are  not  numerous,  nor  of  general  interest,  it  is  true; 
but  it  is  impossible  for  any  editor  to  say  what  cases  his  readers, 
*■  in  their  various  exigencies,  will  not  have  occasion  to  consult 
The  learned  editor  believes  <<  that  every  case  is  retained  which 
would  be  useful  to  the  American  lawyer;"  while  it  happens 
that  the  only  case  in  Hobart^  to  which  /  have  had  occasion 
to  refer,  is  entirely  omitted.  There  is  too,  something  in  the 
mere  idea  of  a  mutilated  volume,  that  impairs  the  satisfaction 
with  which  even  other  men  than  Mr.  Frognall  Dibdin  would 


'6D.&E.441.  •  Lord. Rajm.  1161.  •  1  Vm.  305* 

^  Slide  9.  Drake,  p.  995,  oootaiiiiDg  a  cenrare  of  lord  Coke,  and  qooCed  eiil#, 
I».dS4. 
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poneasit;  and  the  remark  oflabaronnedeStiel,  is  in  some  sort 
applicable  to  a  perfect  possession  of  any  sort^  as  to  the  pos- 
session of  perfect  knoweldge:  ^savoir  parfaiiemeni  (we 
quote  from  memory,)  ce  que  Ton  sait,  donne  un  rq[>09  i 
Pesprit  semblable  i  celvl  de  la  conscience.''  Still,  howeyer, 
the  edition  is  a  truly  valuable  one,  and  much  better  than 
any  other.  Its  excellence  in  other  reqpects,  renders  more 
striking  the  defect  just  mentioned,  a  defect  which  might  have 
been  so  easily  aToided.i 

CASES  OF  PRACTICE,     K.  B. 
1  JAC.  L— 15  GEO.  m.    (ices— 1775.) 

DAVIS.    K.  B.  &  EX.  OF  IRELAND. 

S  JAC.  L— 10  SAC  L    (1S04— 1619.) 

Sir  John  Davis,  who  was  attorney-general  of  Ireland,  states 

in  his  prefisM^e,  that  the  cases  reported  in  this  volume,  were 

selected  <<  principally  for  the  use  and  benefit  of  our  practisers 

*  It  k  aa  inftveiUiif  &et,  that  AwtMrkmm  kwyen  alMold  have  gif«i  to  Eof • 
land  the  lataat  and  beat  editioiit  of  two  of  her  early  reporien.  The  ajmptom  ia 
a  hopefhl  one  lor  oar  national  Tbemia.  It  b  a  food  sign  when  an  afe  repnb* 
liahea  other  wotkabeoidei  its  own;  ••joet  (taya  the  BrtfwA  Cnlte,)  aa  h  ia  a  food 
sign  when  a  man  can  enter  in  other  persona*  thong hta,  feelings,  and  newa,  and 
ia  not  always  bent  opon  potting  forth  and  derdoptng  his  own.**  (VoL  zzzL  p. 
169.)  Moeh  of  modem  repugnance  to  reading  the  old  reporteraariaea,  no  doobt, 
ftom  the  huge  Tolomes  in  which  they  are  incaroerated,  from  the  hirsate  aspect 
of  a  Gothic  letter,  and  the  other  inconunodlties  of  an  ez|^oded  mechanism.  If 
theae  venerable  authora  were  dressed  more  d  Is  made,  and  made  to  look  like  onr. 
■dfea,  wa  shoold  fed  less  awe  in  taking  them  by  the  hand,  and  in  aaking  -their 
adriee.  Indeed,  if  there  were  more  peraona  to  perferm  the  lahoora  ao  aooept- 
ably  discharged  by  the  editors  of  Yclverton  and  Hobart,  it  is  not  easy  to  be* 
lie?e  that  the  profeaaion  would  groan,  as  it  does,  under  the  intolerable  burden 
with  which,  by  modem  reporters,  we  are  wearied  and  grieved.  We  ahould  not 
be  made  to  mad,  in  hundreds  of  new  Tohimea,  the  re-decisions  of  qneations  per^ 
feedy  settled  by  the  genesalions  befere  us.  By  communing  more  closely  with 
these  spirits  of  the  great  departed,  we  should  form  more  modest  appreciation  of 
our  own  times;  and,  in  the  conviction  that  the  intelligonoe  and  labours  of  the 
dead  am  as  sterling  as  those  of  the  living,  should  find  restraint  to  that  dUrtgmrd 
jfmUkmriiff  which,  in  aome  of  our  st  tea,  haa  become  the  bane  of  their  jurispru- 
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here  in  Ireland:'*  and  when  they  were  cited  in  Evan  v. 
Ascough,*  one  of  the  judges  (Jones,)  remarked:  ^^ Davits 
reports  ne  sont  canonical ;^^  and  another,  (Doderidge):  «/u«- 
rent  f aits  pour  le  meridian  de  Ireland  seulement.'^  How- 
ever, they  appear  to  contain  very  good  law,  and  where  appli- 
cable, I  presume  may  be  quoted;  since  lord  Kenyon,*  relied  a 
good  deal  on  Davis,  and  spoke  of  it  as  a  well  known  fact, 
that  though  the  cases  were  decided  in  Ireland,  the  volume 
was  cited  as  <<  authority  in  England."  No  man  of  modem 
times  (Mr.  Hargrave  possibly  excepted,)  was  better  able  to 
speak  on  such  a  subject,  than  lord  Kenyon.  Indeed  a  very 
competent  judge,  and  one  no  way  partial  to  his  lordship,  has 
admitted,  <<  that  he  possessed  more  juridical  knowledge  than 
any  other  intermediate  successor  of  the  learned  Hale."»  The 
opinion  of  lord  Kenyon,  will  no  doubt  prevail  in  this  day; 
for  since  the  imion,  certainly,  no  reports  are  more  authorita- 
tive both  in  England  and  here,  than  the  Irish.  Those  of  the 
Irish  chancery  have  long  been  regarded  as  unsurpassed: 
while  the  common  law  reports  are  rapidly  rising  to  the  same 
point  of  estimation,^ 

LANE.    EX. 

3  JAC.  1.-10  JAC.  I.    (1605—1612.) 

LEY.    K.  B,  C.  P.,  EX.  &  COURT  OF  WARDS. 

6  JAC.  L— 5  CAR.  I.     (1608—1629.) 

These  reports,  though  published  under  the  name  of  sir 

>  Latch  238;  a  C.  Palmer,  462.     •  4  D.  &  E.  194.    "  Pref.  to  East  P.  C.  p.  9. 

*  An  American  lawyer  will  be  gratified  to  know,  that  while  the  decisions  of 
the  Irish  oonrts  are  so  freqnentlj  cited  in  this  country,  the  jurisprudence  of  the 
United  States  is  not  wholly  unknown  at  the  bar  of  DuUin.  In  an  interesting 
letter  lately  received  from  one  of  the  inteUig^ent  joint-reporters  of  the  Irish  Q. 
B.,  Mr.  Jebb,  he  remarks,  after  speakingr  of  the  present  state  of  the  international 
oopyrigrht  law :  **  But  in  the  mean  time  I  may  observe,  that  there  is  already 
among*  us  here  a  considerable  acquaintance  with  the  works  of  legal  writers  in 
America,  and  that,  whenever  applicable,  none  are  cited  in  our  courts  with  greater 
•fleet*" 
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James  Lejfj  are  regarded  as  supposititious;  a  fact  much  to  be 
regretted,  since  in  connexion  with  the  name  of  Ley,  every 
reader  will  recall  Milton's  sonnet,  and 

—  "  that  good  earl,  once  president 
Of  EngUnd^t  cooncil  and  her  treaaory, 
Who  lived  in  both,  unstained  with  gold  or  fee, 
And  left  them  both,  more  in  himself  content. 
Till  sad,  the  breaking  of  that  parliament 
Broke  him,  as  that  dishonest  Tictorj, 
At  Chcronea,  fatal  to  liberty, 
Killed  with  report  that  old  man  eloquent.**' 

CALTHROP.    K.  B. 
7  JAC.  1^16  JAC.  I.    (1609—1618.) 
Principally  touching  the  customs  of  London,  but  said  by 
sir  J.  Burrow*  to  be  «  prettily  reported,  and  worth  reading.** 

BULSTRODE.     K.  B. 

7  JAC.  I.— 15  CAR.  I.    (1609—1639.) 
In  2d  Bulstrode,  (edition  of  1658,)  there  is  a  chasm  in  the 
paging  from  99  to  109;  and  in  an  edition  of  1688,  from  104 
to  114 ;  notwithstanding  which  the  book  is  perfect. 

HUTTON.    C.  P. 
10  JAC.  I.— 15  CAR.  I.    (1613—1639.) 

BRIDGMAN,  SIR  JOHN.    C.  P. 
11.  JAC.  I— 19  JAC.  I.     (1613—1631.) 

"  They  are  not  often  referred  to,  nor  do  we  understand  that 
they  are  highly  esteemed.'^^ 

'  The  atngular  learning*  and  abilities  of  air  James  Lej,  havings  raised  him 
through  all  the  great  posts  of  the  law,  lje  was  created  earl  of  Marlborough,  lord 
high  treasurer,  and  lord  president  of  the  council  to  king  James  I.  He  died  at 
an  adyanced  age:  and  Milton  attributes  his  death  to  the  breaking  of  the  parlia- 
ment And  it  is  true,  that  the  parliament  was  dissolved  the  10th  of  March, 
163S-9,  and  that  ho  died  on  the  14tb  of  the  same  month.    {NoU  to  MUion^i  sonnef.) 

■  P.  349.  ToL  3d.    *  Bridgman*s  Leg.  Bib.  34,  cited  in  Am.  Jur.  yoL  13,  p.  la 
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ROLLR    IL  K 
19  JAC.  L-l  CAS.  L    (1614— lOS.) 

AiieordiBg  to  sir  Matthew  Hale,  these  lepoits  aie  «<of  ser- 
geant RoUe's  own  taking,  and  yery  good.''  BoUe  was  efaief 
justice  of  England  during  the  protectorate)  and  sir  Matthew^ 
in  the  prefiuse  to  Rollers  abridgment,  pays  the  highest  tribute 
to  his  learning  and  ability.  His  works  however,  were  not 
publidied  until  after  the  restoratign,  when  of  course  his  Cromr 
wellian  dignity  was  not  recognised. 

PALMER.     K.  B.,  C.  P. 
17  JAC.  L-5  CAR.  L    (1619— ISSS.) 
Pahner  was  attorney-general  under  Charles  H.;  and  his 
work,  according  to  chancellor  Kent,  is  of  req[>ectable  au- 
thority.i 

JONES,  SIR  WM.    K.  B.,  C.  P. 

18  JAa  I^nCAB.!.    (]«>-*164L) 

This  Tolume  is  cited  sometimes  as  JSirst  Jones^acmietimes 
as  W.  Jones,  to  distinguiA  it  from  second  or  T.  Jones.  Claike 
records  that  in  Easter  term,  3  W.  &  M.,  it  was  declared  by 
the  whole  court,  that  this  book  was  ^  very  judicioudy  writ* 
ten.''  And  it  is  said'  that  when  a  case  in  Jones  was  ques- 
tioned as  anonymous,  Lawrence  j.  said,  that  Jones  was  not 
a  reporter  to  mistake  the  law  qf  the  case^  though  he  might 
not  have  heard  the  name.  The  book  must  be  esteemed 
'authoritatiye,  if  for  no  other  reason  than  for  this,  that  it  ap- 
pears, from  a  MS.  still  preserved  in  the  Hargraye  coUeetion, 
that  Mr.  Hargraye  himself  translated  it  into  English,  (from 
tfie  ¥*rench,  in  which  it  was  originally  printed,)  and  contemr 
plated  a  publication  of  the  yolume. 

WINCH.    C.  P. 

19  JAa  L— 1  CAR.  L    (iGU^ieSS.) 
Principally  touching  declarations.    The  cases  in  this  ypl* 

>  1  Com.  48e.  *  An.  J«r.  foL  1%  f.  39. 
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mne,  acooiding  to  lord  K^nyo^  ^aie,  ingeneral^  weU  re- 
ported." It  is  said,  howeyer,  in  the  pre&ce  to  Benlop  and 
Dallison's  Reports,  that  this  volome  is  improperly  attributed 
to  Winch;  and  a  fact  is  stated  by  those  gentlemen  which,  if 
troe,  certainly  affords  a  presumption  that  they  are  right:  they 
say  that  Winch  died  several  years  before  the  cases  were 

decided! 

The  curious  and  inde&tigable  Mr.  UmfreTille,  who,  m  his 
peculiar  department,  was  scarcely  less  remarkable  than  Cham- 
pollion  in  Aw,  has  confirmed  this  assertion;  and  pronounces, 
with  great  confidence,  that  though  published  as  judge  Winch's, 
these  reports  are,  in  fitct,  Mr.  Alle^tree's. 

LATCH.    K.B. 
1  CAS.  L-4  CAR  L    OGiS-lSda) 

In  the  prefiu^  to  Palmer's  reports,  it  is  more  than  intimated 
that  Latch  stole  120  of  these  reports  from  Palmer's  note-book, 
which  Palmer  had  unsuspectingly  lent  him.  It  is  said  in  that 
prefiu»,  that  the  cases  are  reported  <<cormptly  enough." 
The  Yolume,  it  is  certain,  is  not  regarded  as  of  much  Talue; 
and  is  ranked  by  Mr.  Bannister  as  among  the  <<  least  accu- 
"  of  the  reporters.* 


-:r 


LITTLETON.    C.  P.,  EX. 
S  CAS.  L-8  CAS.  L    a<i96— 1693.) 
It  is  said  in  the  pre&ce  to  this  volume,  that  care  had  been 
taken  to  leave  out  all  cases  reported  in  contemporary  report- 
ers; notwithstanding  which,  a  portion  of  these  deises  are  found 
in  exactly  the  same  form  in  Hetley's  reports. 

HBTLEY.    C.P. 
3  CAS.  I.— 8  CAS.  I.    (1637—1639.) 
It  is  a  well  known  historical  fiu^t,  that  in  the  reign  of  James 

■  6  D.  &  E.  441.  •  Pr^  to  air  O.  Bridfinaii*!  jod^mentis  p.  ix. 
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L,  lord  Bacon  proctored  the  reviyal  of  the  ancient  office  of 
lepfUler,  which  had  been  dropped  by  Henry  VIIL  The  title 
page  of  Hetley  informs  us  that  the  author  was  appointed 
^  by  the  king  and  judges  for  one  of  the  reporters  of  the  law;'' 
and  this  would  appear  to  be  the  only  evidence  of  the  station's 
having  been  occupied.  If  however  we  are  to  judge  by  this 
volume^  the  advantages  which  were  anticipated  from  the  revi- 
val of  the  office  seem  to  have  failed:  for  whether  Hetley  (or, 
as  has  been  sometimes  thought,  lord  keeper  Littleton)  was 
the  author  of  these  reports,  they  are  said  by  Mr.  Douglas  to 
be  <<  far  from  bearing  any  marks  of  peculiar  skill,  information, 
or  authenticity."! 

CLAYTON.    ASSIZES. 
7  CAH.  L-S  CAR.  U.    (1631^1651.) 

MARCH.    K.  B.,  C.  P. 
15  CAR.  L— 19  CAR.  t    (1639—1649.) 

According  to  10th  Mod.  138,  March  is  styled  by  c.  j.  Parker, 
^  a  very  indijSerent  reporter."    Sed  qtuere  de  hoe. 

STYLES.    U.B. 
91  CAR.  L— 8  CAR.  XL    a645— 1656.) 

These  reports  are  principally  valuable  as  being  the  only 
records  of  the  decisions  of  Rolle  and  sir  John  Glynn — the  very 
able  chief  justices  during  the  protectorate. 

It  is  recorded  of  the  fiematics  of  the  republic,  that  in  reciting 
the  Lord's  prayer,  they  would  never  say,  ^ihj  kingdom 
come,"  but  always,  "thy  commonwealth  come.*^  From  a 
similar  spirit  probably,  though  with  better  sense,  the  E.  B. 
was  styled  during  the  time  of  Rollers  and  AUeyn's  reports,  the 
upper  or  public  bench. 

'  Pret  to  Doag.  Rep.  p.  tu.  *  Hume,  yqL  tUL  p.  151,  n. 

VOL.  II.  26 
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ALEYN.    U.B. 

»  GAR.  L-l  CAR.  n.    (1646-1649.) 

In  Daie  v.  Chase,*  this  book  was  cited;  and  Dolbein,  justice, 
took  occasion  to  say  of  ^t,  that  <<the  publisher  had  much 
wronged  the  author;  for  that  he  (Dolbein)  had  the  original 
manuscript,  and  had  compared  them,  and  found  it  to  be  mis- 
taken in  several  cases,  even  as  to  the  Tory  resolutions  of  the 
court" 

HARDRES.    EX. 

6  GAR.  n^-Sl  GAR.  U.    (1654—1669.) 

There  is  a  chasm  in  the  paging  of  Hardres,  from  p.  232 
todOl.s 


'  S  Shoir*  164. 

*  The  raider  1ms  doobtleM  aotod  Um  &«t,  dial  cliamt  wad  rnkpt^inf  fi«- 
qoentlj  oeeor  in  woriu  printsd  abo«it  this  time;  as,  for  enmpis,  in  HardreSt 
PoOeiieii,  Groke,  BencDoe,  (>irai«  Bnktrode,  aad  probabfy  in  otiier  reporters; 
notwithstanding  which,  that  Hie  ▼olomes  are  regarded  as  psrftct  Thecaoseof 
this  eirc  jmstance,  I  have  not  seen  explained.  Undoubtedly  the  press  was  in  • 
very  oo'  'H  state  aboot  the  middle  of  the  17th  centorj,  and,  in  fiikct,  nnlB  its 
freedom  was  established,  a  fiiw  years  aAer  the  revolution.  Sir  IWmas  Unmwm 
speaks  oT  his  havinf  ••  liyed  to  behold  the  highest  penrerskm  of  that  exeefient 
mventioii,*'  and  that  the  meet  eolemn  writinfs  were  **depraTedfy,  anticipatife>y» 
coonleHtitly  imprinted.**— <P^.  fe  Oe  Rtiy.  JMId.)  We  find  the  ssbm  sttb- 
jeet,  and  the  "nunage  of  dead  men's  libraries»'*  the  theme  of  eompbint  in  many 
other  works  poblisbed  aboot  Browne'b  time.  Indeed,  in  no  other  than  a  very 
oormpt  state  of  the  press,  oould  soch  a  foct  exist  in  regard  to  the  writinfs  of  an 
eminent  person,  as  Mr.  Home  records  of  the  Isen  AssiliftS^  that  •^the  proeft 
bronglit  to  erince  that  this  work  is  or  is  net  the  king's,  arc  so  convincinf ,  tiiat 
if  any  impartial  reader  pemse  any  one  side  apart,  he  will  think  it  impossible  that 
arguments  oooU  be  produced  sufficient  to  coonterbalance  so  strong  an  evidence.'' 
— (JKsl.,  eel.  eiit.  jp.  153.) 

It  is  likely  that  the  works  in  whidi  theee  imperibctions  occur,  were  chuidee* 
tinely  printed  by  the  Curls  of  the  day ;  and  that  to  insure  dispatch,  the  copy  was 
difltributed  among  different  offices:  but  happening  to  prove  fatter  or  more  lisn 
(as  printers  say),  than  had  been  calculated  upon,  the  MS.,  when  put  into  metal, 
over-ran  or  Mi  short  of  the  paging  which  had  been  made. 
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SIDERFIN.    K.  B.,  C.  P.,  EX. 
9  GAS.  IL-4»  CAR.  IL    (1657—1670.) 

Being  cited,  Dolbin,  justice,  said:  It  is  a  book  <<fit  to  be 
burned;  being  taken  by  him  when  a  student,  and  unworthily 
done  by  them  that  printed  it.''>  Opinions  to  the  same  flatter- 
ing effect  are  found  in  2  Ventris  243,  and  in  Comberback 
377.  In  the  last  cited  place,  the  following  dialogue  is  re* 
ported:  • 

Holt  C.  J.  «It  was  resolved  in  the  case  of  Butler  and 
Hodges,  in  this  court,  that  no  damages  should  be  intended  to 
be  given  for  that  which  is  void.** 

Caathite.  **  I  can  gather  no  such  matter  firom  that  case  as 
'tis  in  Sid.  319.*' 

Holt.  ^Aj:  many  good  cases  are  spoiled  in  Siderfin;  nei- 
ther reported  with  that  truth  nor  with  that  spirit  which  the 
case  required.  The  case  of  Opy  and  Thomassius  is  much 
abused;  scarce  intelligible  there." 


THE    RESTORATION. 

BRIDGMAN,  SIR  ORLANDO.    C.  P. 
13  CAR.  IL— 19  CAS.  IL     (1660—1667.) 

The  observant  reader  may  have  noted  in  sir  Matthew  Hale's 
Pleas  of  the  Crown,  p.  303,  a  citation  ex  libro  Bridgman;  and 
again,  on  p.  121,  a  reference  to  a  MS.  of  ^nxf  lord  keeper 
Bridgman,''  from  which  sir  Matthew  has  transcribed  a  long 
report  Lord  Holt,  likewise,*  speaks  of  the  case  ^  of  Murrell 
and  Osbam,  a  report  of  which  I  have  under  my  lord  c.  j. 
Bridgman's  own  hand,  in  a  MS.  I  have  of  his:''  and  it. 
would  appear  from  other  historical  references,  that  sir  Orlando 
left  a  large  collection  of  MSS.  behind  him. 

As  is  known;  sir  Orlando  was  among  the  most  eminent 

>  1  Sboir.  S93.  *  Fifot  on  Reoovwiet  197, 


Digitized  by  CjOOQIC 


298  THE  mxpomTxms* 

lawyers  of  the  period  aboat  the  restoration;  and  aooording  to 
Lord  Hoh,^  <<a  very  stodious  gentleman/'  who  <<had  an 
account  bron^t  to  him  of  all  that  passed  in  the  conrts.'^ 
And  as  the  law  in  Bridgman's  time,  was  in  what  may  be 
called  a  transiticm  state,  a  state  of  passage  from  the  old  to  the 
modem  system,  and  as  the  decisions  of  that  epoch  lu4;>peii  to 
be  handed  down  to  us  by  Latch,  Carter,  EeUe,  Siderfin,  and 
other  inaccurate  reporters,  it  is  much  to  be  regretted  that  all 
the  MSS.  of  the  chkf  justice  cannot  be  recovered.  The  pre- 
sent Toluine,  it  will  be  seen,  embraces  a  term  of  but  sevoi 
years.  It  is  printed  from  the  MSS.  of  Mr.  Hargrave,  and 
first  appeared  in  1823.  No  other  recommendation  will  be 
needed  of  the  volume,  than  to  know  that  thai  gentleman 
thought  that  the  cases  had  been  prepared  for  publicatiim  by 
Hridgman  himself,  and  conten^lated  publishing  the  volume^ 
Mr.  Fonblanque*  speaks  of  Bridgman's  reports,  of  which  Mr* 
Hargrave  had  lent  him  the  MSS.,  as  fiur  exceeding  Carter's 
in  copioosneoB,  depth,  aind  correctness. 

Few  judicial  diaracters  have  received  more  homage  from 
conten^oraries,  Aan  sir  Orlando  Bridgman.  Lord  CSarendim 
styles  him  <<very  eminmt  in  the  knowledge  of  the  law.'' 
Lord  Nottingham  tfiought  that  he  diould  not  be  mentioDed 
but  «with  reverence  and  with  veneraticm  for  his  learning 
and  integrity;"  and  one  of  his  reporters,  pays  to  him  this 
highest  compliment  which  a  member  of  the  profession  could 
receive :  «  he  always  ai^ed  like  a  lawyer  and  a  gentleman.'" 

BAYMONb,  SIR  T.    K.  B.,  C.  P.,  EX. 
19  CAS.  IL-36  CAS.  U.    9660—1684.) 

Extending  however,  with  an  interruption,  as  fiur  back  as 
1653. 

LEVINZ.    K.B.,C.P. 
19  CAB.  1I.-S  WM.  m.    (ie6a-1697.) 

Lord  Hardwicke  is  some  where  reported  to  have  said,  that 
'FlfatldT.    •TkMtoBEqiiH/,YQL3,p.l73,Mte.    *Pitf  toCtrter'tBeporti. 
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though  Levinz  was  a  good  lawyer,  he  was  sometimes  ^  a  very 
careless  reporter;''  but  the  book,  notwithstanding  this  oen-« 
sure,  is  frequently  cited,  and  in  chancellor  Kent's  notice  of 
judicial  reports,i  is  spoken  of  as  <<of  authority."  See  also, 
5  Burrow  2731,  and  3  D.  &  E.  17,  where  both  lord  Mans- 
field and  lord  Eenyon  speak  of  Levinz  as  a  better  reporter 
than  Eeble;  which  indeed  is  not  to  say  a  great  deal.  It  ap- 
pears, by  a  record  of  Mr.  Hargraye,  tb&t  among  his  collection 
is  a  MS.  contemporaneous  with  Levinz,  and  much  more 
copious.  Should  Levinz  ever  be  re-edited,  no  doubt  he  will 
be  presented  in  a  much  improved  form. 

EEBLR    K.B. 

13  CAS.  II-P-^l  CAH.  XL    (l«51— 1679.) 

Keble,  like  Siderfin,  has  had  the  happiness  to  unite  all 
opinions.  Willes  c.  j.,  some  where  speaks  of  him  as  <<  a  re- 
porter who  seldom  enlightens  any  thing."  Mr.  justice  Park 
burned  his  copy,  thinking  it  not  worth  while  to  lumber  his 
library  with  trash.  Lord  Mansfield*  called  him  <<a  bad  re- 
porter;" and  the  baron  of  Gredington,  who  it  is  known 
rarely  afllrmed  his  great  predecessor's  judgments,  dissented 
not  in  this.' 

However,  thoi^h  so  bad  a  reporter,  Eeble  is  styled  by 
Burnet  j.,^  ^^a  tolerable  historian  of  the  law;"  and  by  lord 
Hardwicke, « though  very  far  from  being  accurate,"  «  a  pretty 
'^good  register.'" 

EELYNG,  SIR  JOHN.    E.  B.    (PLAC.  COR.) 

14  CAR.  II.-^  CAR.  IL    (168^1669.) 

It  is  said  by  sir  Michael  Foster^  that  these  reports  were 
published  by  lord  Holt  The  volume  is  sometimes  cited  as 
Jlrai  Eelyng,  and  must  not  be  confounded  with  Eelyng's 

'  1  Com.  486.    •  1  Douf.  305.     "  3  D  &  E.  17;  Ridgeway**  oates  100,  note. 
*  9  Wikon  330.         «  Bidgtwnfn  Cmm  100.         •  Crown  Law,  pw  304. 

26* 
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dtmacaj  etrnm,  41r,  at  this  last  book  is  mnrntimm  qooted, 
Kriyng. 


CARTER,  a  P. 
If  CAB.  II^-«  CAB.  n.  atM-lflC) 
Wiik  tome  CMet  in  the  tiine  of  c  j.  V ang^ian.  lliis  is 
boi  an  inaocmate  Tohmie.  In  Borgeai  v.  Wheatoy^  lofd 
ManafiaH  raUod  on  a  report  cS  Carter's^*  of  what  e.  j.  Bridg- 
man  had  aaid:  but  by  lefeienoe, amoe,  to  Bridgman't  own 
M8&,  there  appeaia  to  be  nothhig  nid  by  the  e.  j.  of  the 
sort  attributed  to  him  by  Carter.* 

VAUOHAN.  C.  P. 
n  CAB.  II^-4M  CAB.  n.  (less— 1C74) 
LOce  moet  ct  die  reports  abont  ttiie  epoch,  Vang^ian't  oome 
tOQS^otilre-lomie.  They  are  of  rery  unequal  merit;  some, 
vhidi  are  enppoeed  to  have  been  written  ont  by  himself 
^  giving  a  true  picture  cS  his  mind,''  and  being  hig^  in- 
teresting :  others  bmng  quite  inaocorate.  Daring  the  rebel* 
liim,  y angfaan  sided,  as  the  law  may  be  supposed  to  hare 
taught  him,  with  his  king :  andt  hdding  it  to  be  unkwful  to 
recognise  judicial  authority  not  derired  from  ^<a  lawful 
prince,''  retired  entirely  from  practice.  His  honesty  was 
better  rewarded  at  the  restoration  than  honesty  gmeralty 
was  by  Charles  the  Soixmd ;  Vaughan  haTing  been  made 
chief  justice  of  the  common  pleas.  A  severe  censure  of 
Vaughan's  manner  of  reporting  is  found  in  Bd  Yesey  281; 
but  should  not  be  taken  as  applicable  to  all  his  < 


SAUNDERS.    K.  B. 

18  CAB.  n^-as  CAB.  It    (ISSe^lSTS.) 

<<The  most  TaluaUe  and  accurate  reports  of  their  age : 

and  this  is  the  character  which  has  been  repeatedly  given  of 

them  in  modem  times."^    To  the  same  effect  speaks  3  Bar. 


*lW.Bbek.l6S;aC.Edn,SaO.  'Gevy*.  BetrmAST. 
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17Sa  ^  That  excenent  book  V*^  And  d^i  justice  WiUes^ 
having  quoted  Saunders,  thouglit  it  unnecessary  to  <<  mention 
any  other  authority  after  him.'^  But  the  work  has  been 
brought  into  special  prominence  by  the  notes  of  sergeant 
Williams,  which  do,  indeed,  more  than  place  the  annotator 
on  a  level  with  the  author.  Tindal  c.  j.,  some  where  speaks 
of  them  as  being  ^  now  esteemed  a  text-book  of  our  law." 
<<  A  sounder  lawyer  or  more  acc;]mrate  special  pleader,''  says 
baron  Yaughan,  in  speaking  of  Williams,  <<has  rarely  done 
honour  to  his  profession:"^  and  even  the  pauciloquently 
praising  lord  ESdon,  went  so  far  as  to  cite  Mr.  Williams' 
notes  in  the  house  of  peers,  and  to  add :  <<  Though  one  who 
had  held  no  judicial  situation,  could  not  regularly  be  men- 
ti<med  as  an  authority,  yet  he  might  say,  that  to  any  one  in  a 
judicial  situati<Mi,  it  would  be  sufficiently  flattering  to  have  it 
said  of  him,  that  he  was  as  good  a  common  lawyer  as  Mr. 
sergeant  Williams ;  fob  no  man  evek  livxb  to  whom  thx 

CHAJtACTXm  OF  ▲  GREAT  COMMON  LAWTXE  MORX  EEOFXRLT 
AFFLIED.^'* 

Notwithstanding  these  re-iterated  eulogies,  the  reader  who 
often  consults  these  notes/«rUI  probably  think  with  chancel- 
lor Kent,  that  with  all  the  praise  justly  due  to  the  edition,  it  is 
liable  to  the  objection  of  making  one  of  the  old  reporters,  the 
vehicle  of  voluminous  dissertation ;  and  that  it  had  been  better 
if  fergeant  Williams  had  given  his  labours  to  the  professicMi  in 
,  a  separate  and  more  systematized  form.'  In  regard  to  the 
cases  of  the  original  reporter,  it  may  be  observed,  that  they 
loo  are  rendered  less  interesting  by  so  numerous  diversions, 
that  the  mind  becomes  ^  refrigerated"  by  these  ^frequent  in- 
terruptions, and  the  thoughts  injuriously  withdrawn  from  the 
principal  subject  before  them. 

JONES,  SIR  THOMAS.    K.  B.,  C.  P. 
19  CAR.  IL— 1  JAa  IL    (1667—1685.) 

•LordEldom9&lbP.2a.  'WiIlM479. 

>  1  Comp.  lb  Jerr.  9.  J  3  Dow  15.  «1  Com.  486. 
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VENTRIS,  PART  I.    K.  B. 
90  CAR.  IL— 36  CAR.  IL    (1668—1684.) 

VENTRIS,  PART  II.    C.  P.,  CH. 
91  CAR.  IL-^  WM.  IIL    (1669—1691.) 

POLLEXFEN.    K.  B.,  C.  P.,  EX.  k  CH. 

91  CAR.  IL— 1  JAa  II.    (1669—1635.)    WITH  SOME  CASES  ANTE. 
RIOR  TO  91  CAR.  H. 

The  impressions  of  PoUexfen  are  very  incorrect;  and 
chasms  are  found  in  the  pages,  viz.  173  to  176 ;  181  to  184 ; 
649  and  652  mis-paged,  and  189  repeated.  The  circumstance 
is  less  important  than  it  would  be,  did  Pollexfen  always  re- 
cord the  judgments  of  the  court,  as  well  as  his  own  argu- 
ments. The  learned  author  whom  we  so  often  quote,  caQs 
Pollexfen's  reports,  <<a  respectable  authority;''  though  he 
remarks,  that  <<  a  considerable  part  of  the  discussions  and 
decisions  which  they  record,  ceases  to  excite  much  attention, 
or  to  be  very  applicable  to  the  new  and  varied  course  of 
human  aflBBurs.''^ 

MODERN.    K.  B.,  C.  P.,  EX.  4  CH. 

91  CAR.  II.— 4  GEO.  II.    (1669—1739.) 

(1)  VOL.  L    K.  a,  C.  P.    91  CAR.  II.-30  CAR.  IL    (166f-167a) 

Ck)ntaining  also  the  case  of  Fry  v.  Porter,  in  chancery. 
This  volume  is  sometimes  called  Colquit's  reports ;  having 
been  prepared  by  Anthony  Colquit  Esq. 

(9)  VOL.  IL     a  p.    (PRINCIPALLY.)     96  CAR.  IL-SS  CAR.  IL 

(1674-1683.) 

In  lord  Raymond's  reports,  537,  we  find  the  following  pa- 
ragraph :  ^  Mr.  Carthew  cited  a  case  in  2d  Mod.  97,  to  the 
contrary,  to  which  HoH,  c.  j.,  in  ird,  said,  that  no  books 

*  1  Kcnt*8  Com.  487. 
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ought  to  be  cited  at  the  bar,  but  those  which  wen  licensed 
by  the  judges.'^ 

(S)    VOL.  IIL    K.  B^  C.  Pn  EX.  &  CH.    34  CAR.  IL-3  WM.  &  M. 

(168»-ie9i.) 

(5)  VOL.  IV.    K.  B^  C.  P.»  EX.  &  CH.    3  WM.  So  lL-8  WM.  &  M. 

(ie9i—ie9fi.) 

In  Slater  v.  May^i  a  report  was  cited  from  4th  McmL;  but 
upon  search  of  the  roU,  it  was  discovered  that  the  statement 
of  the  case  omitted  a  material  circumstance.  Whereupon 
the  chief  justice  Holt  is  reported  to  have  said:  ^See  the  in- 
conveniendes  of  these  scambling  reports !  They  will  make 
us  appear  to  posterity  for  a  parcel  of  blockheads/'  p.  1072. 

(6)  VOL.V.    K.B^aP.,  EX.&  Cfl.    5  WM.  &  M^ld  WM.  &  M. 

(1693—1700.) 

(9)    yOL.VL    Q.B^CP.,EX.&Ca    9  A1INE.-4  ANHE.    (1703- 

1705.) 

Lord  Hardwicke  styled  this  **  a  book  of  no  great  repute ;'' 
but  referring  to  a  case  in  it,  called  the  case  ^  well  reported.'^ 
And  to  the  same  effect,  Ridgeway  126. 

(7)  yOL.TU.    Q.B^aPnEX.'<kCH.    1  ANNE.  (1709  AND  1703.) 
This  volume  is  by  Thomas  Farreslyy  author  of  the  cases 
'  temp.  Holt.    It  possesses,  I  beUeve,  no  great  authority/al- 
though  rather  more  than  some  other  of  the  volumes  of  mo- 
dem. 

These  seven  parts  were  revised  and  corrected  by  Danby 
Pickering  Esq. 

(U)    VOIA  TIIL  &  DL    K.  B^  CH.    8  GEO.  L— 13  GEO.  I.    (1799— 

1797.) 

Sometimes  cited  as  ^  Modem  Cases  in  Law  and  Equity.'V 

*  9  Lord  Raymond  1071.  '  1  Vet.  11. 
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The  8th  toL  is  of  cases  in  the  K.  B.,  from  the  8th  to  the  13th 
Greo.  I.  (1723-27);  the  9th  principally  of  chancery  cases  dur- 
ing the  same  term;  with  a  few  cases  of  appeal,  and  also  some 
chancery  cases  daring  lord  Hardwicke's  time.  The  conienu 
of  the  volumes,  however,  need  not  be  more  particularly  spe- 
cified, as  Mr.  justice  Wilmot,  according  to  lord  Kenyon,^  said, 
that  nine  cases  out  of  ten  in  the  book  are  totally  mistaken. 
Mr.  justice  Bayley*  calls  it  ^ notoriously  inaccurate;''  and  in 
fact,  the  book  is  generally  treated  with  contempt  whenever 
mentioned.  See  Burrow's  reports,  vol  L  386>  in  marg., 
where  it  is  called  <<a  miserably  bad  book."  Also  voL  iiL 
1326,  in  do.;  also  of  9  Mod.,  what  is  said  by  sir  T.  Plumer.s 
It  is  difficult  to  tell  why  such  volumes  diould  be  republidied. 

(10)  VOL.  X.   K.B^aP.,EX.IbCH.   8  ANNE— 7  GEO.  I.   (1709—1791.) 

Not  of  much  authority  ;4  but  in  the  great  case  of  Most]^ 
V.  Fabrigas,'  lord  Mansfield  cited  a  case  firom  it^  Formerly 
called  Lucas'  reports;  also,  occasionally,  cases  ten^.  Mac' 

(8)   VOL.  XL    K.  B.   1  ANNE-d  ANNE.   (1703—1710.)    AND  4  GEO. 
L— 5GE0.il    (1718—1733.) 

With  a  few  cases  in  the  C.  P.  Hie  volume  is  said,  argu- 
tndof  to  be  a  book  of  no  authority.  It  is  cited  in  the  old 
books  as  cases  temp.  Qu.  Anne. 

(4)    yOL.XIL    K.B.    2  WM.  UL^l  ANNE.    (1690-1701) 

Formeriy  cited  as  cases  temp.  Wm.  III.  Called  by  Buller,* 
^not  a  book  of  any  authority."  But  notwithstanding  this 
censure,  chief  justice  Marshall,  in  Bank  of  the  United  States 
V.  Deveaux,^  felt  authorized  by  a  case  in  12  Mod.,  to  adjudge 
a  point  of  some  difficulty.    But  the  character  of  the  volume 


•  7D.4tE.339.  •3M.&R.405;citediiiGreeii]aar>O.a253. 

•  S  Jic  4d  W.  171.        *  1  Bur.  153;  1  Doug.  61.       •  Cowp.  161.      •  P.  178. 
*M«Glesfie]4.  •  1  Cowper  16.  MDoiig.83.  >05Cnnch9L 
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WBB  not  noticed  at  the  bar,  nor  indeed  does  the  case  appear 
to  have  been  cited* 

There  are  two  editions  of  the  modern  reports;  one  in  folio, 
where  the  whole  12  parts  are  bound  in  9  Tols.;  and  another 
and  much  better  edition  by  Leach,  12  vols.  8vo«  Lond.  1796. 
It  is  probable  that  the  censures  made  at  different  times  upon 
the  various  volumes  of  modem,  are  particularly  applicable  to 
the  old  editions.  ,       .. 

It  will  be  seen  that  the.  volumes,  as  printed  and  bound,  do 
not  follow  one  another  in  chronological  order;  some  of  them 
iterate  the  same  years,  and  some  years  are  wanting.  The 
Arabic  numeral  prefixed,  indicates  the  arrangement  in  order 
of  time. 

FREEMAN.    K.B.,C.P. 

99  CAR.  IIr-9  ANI^    (1670—1704.) 

With  a  few  cases  of  an  earlier  date.  Freeman's  note-book 
having  been  stolen  by  a  servant,  and  published  without  the 
privity  of  the  author's  family,  these  reports  were  formerly 
regarded  as  without  much  authority.  They  were  so  charac- 
terized by  sera^eant  Olynn,  arguendo;^  but  lord  Mansfield 
said,  that  <<  some  of  the  cases  in  Freeman  were  very  well  re- 
ported;'' and  the  court  of  E.  B.  gave  judgment  in  conformity 
with  the  precedent,  to  which  the  se^eant  objected.  Loid 
Redesdale,  while  at  the  bar  and  solicitor-general,  expressed  a 
favourable  opinion  of  them;  and  lord  Loughborough  confirm- 
ed him,  by  remarking  that  they  were  generally  good.*  And  in 
Monk  V.  Monk,3  lord  Manners,  adverting  to  the  reputation 
of  Freeman's  notes,  decided  a  point  which  was  before  him  in 
conformity  with  a  case  there  reported.  The  probability  is, 
that  in  the  circumstances  in  which  the  volume  first  appeared, 
some  of  the  cases  may  be  incorrectly  or  crudely  presented; 
but  it  has  been  observed,  that  those  cases  in  Freeman  of 
which  there  are  contemporary  reports,  mostly  coincide  with 

*  Rexv.G«ioe,Cowii.l5.  *  Bam  «.  Born,  3  Ves.  580,  n. 

•l^yiA  Beat  307. 
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such  reports;  and  this  concurrence,  according  to  lord  Mans- 
fieldyi  may  be  taken  as  demonstration  of  truth,  even  if  die 
reporter  were  ^'the  worst  that  ever  reported.'' 

In  addition  to  the  common  law  cases.  Freeman's  notes  con- 
tained a  considerable  number  of  chancery  and  exchequer 
cases.  These  were  formerly  bound  up  in  the  same  volume 
with  the  common  law  cases;  and  a  portion  of  the  equity  cases 
were  placed  in  the  middle  of  the  common  law  reports!  Bui 
the  two  sorts  have  of  late  been  separated  The  common  law 
cases  were  rejmblished  in  1826,  with  notes  and  references  by 
Mr.  Smirke,  and  the  diancery  cases,  in  182S,  by  Hov^iden. 
These  editions,  it  is  scarcely  necessary  to  add,  are  greatly 
preferable  to  the  old  edition  in  folio,  and  have  quite  super- 
seded it 

SHOWER.    K.B. 

80  CAR.  11^7  WM.  IIL    (ie78— 1S9S.) 

Leach's  edition  in  2  vols.  8vo.  is  mudi  preferred  to  the  old 
edition  in  folio:  but  from  a  note  left  by  the  learned  Mr.  Um- 
freville,  it  would  appear  as  if  the  genuine  reports  of  sir  Bar- 
tholomew Shower  had  never  yet  been  printed.  Speaking  of 
a  MS.  in  the  Lansdowne  collection,  Mr.  Umfreville  says: 
"This  MS.  greatly  controls  the  printed  Showers;  and  con- 
tains many  good  cases  not  printed,  and  seems  to  be  his 
regulated  collection  of  cases,  prepared,  as  I  conceive,  by  him- 
self, and  methodized  from  his  note-book,  with  a  view  to  tfie 
press.  But  his  papers,  after  his  death,  falling  into  the  hands 
of  a  bookseller,  he,  cattsd  lucri,  at  different  tindes  printed  his 
general  collection,  without  due  consideration  had  of  these 
selected  cases,  which  were  the  only  cases  I  conceive  sir  Bar- 
tholomew ever  intended  for  the  press." 

In  order  of  time,  the  2d  volume  of  Shower  precedes 
the  1st 

*  Rez  V.  Geoce,  Cowp.  16. 
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SKINNER.    K.B. 
93  CAR.  IL— 10  WM.  IIL    (1681— 169a) 

LUTWYCHE.  C.  P. 
34  CAR.  IL-3  ANNE.  (1689— :1704.) 
Lutwyche  was  originally  printed  in  French;  but  was  subse- 
quently translated  by  Nelson.  Of  this  translation  Mr.  Viner, 
after  speaking  of  the  yarious  misfortunes  which  have  befiedlen 
^  authors,  in  having  merceoary  editors,  remarks  as  ,folkMrs: 
^  But  besides  these,  there  are  many  other  grievances;  among 
which  may  be  reckoned  such  books  as  Nelson^s  Lutwyche;  a 
book  which  deserved  public  censure,  at  least,  aa  being  a 
reproach  and  dishonour  to  the  profession,  and  rather  adapted 
to  Billingsgate  than  Westminster  hall.  What  notion  will  any 
foreigner  entertain  of  our  law,  to  see  a  volume  thereof  stuffed 
with  such  ungentlemanlike  language,  and  to  meet  with  such 
ridiculous  and  scoundrel  titles  as  law  quibileff  iu^;  to  see 
skeleton  treatises  on  some  particular  head,  vei^  imperfectly 
done,  with  the' help  of  a  number  of  idle  precedents,  swelled 
up  into  a  thick  volume/'^  I  am  not  able  particularly  to  ex- 
plain this  somewhat  Cervantic  indignation  of  the  venerable 
compiler.  Such  high  ideas  of  professional  bienatanee  must 
be  taken,  it  is  to  be  feared,  as  belonging  to  that  age  whidi 
« is  gone.*' 

COMBERBACK.    E.  B. 

1  JAC.il— 11  WM.IIL    (1685— 16S9.) 

Said  by  lord  Thurlow  to  be  of  bad  authority;*  and  in 
Cooper  V.  Chitty,? lord  Mansfield  says:  ^  Comberback,  in  giv- 
ing jydgment  of  the  court,  Vhich  is  the  only  sensible  part  pf 
his  whole  report,  (for  it  is  plain  to  me  that  he  did  not  under- 
stand the  former  ailment,  &c/')  Buller,  too,  according  to 
Clarke,  said  that  <<  if  his  memory  did  not  greatly  fail  him," 
ttiis  book,  with  Noy,  had  been  forbidden  to  be  cited 

>  P^  to  Abridgmenl.  *CUrke,  'l  Bar.  36. 

VOL.  IL  27 
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CARTHEW.  K.B. 

5  JAC.IL— 13WM.IIL    (168S— 1701.) 
Woodeson,  in  his  law  lectures,  calls  Carthew  ^a  reporter 

of  no  great  merit  ;"^  and  lord  Thurlow  is  reported  to  have 
said  that  he  was  bad  atithority.*  But  lord  Kenyon  said 
{obiter  and  parenthetically)  that  Carthew,  in  general,  was  a 
good  reporter;^  and  chief  justice  Willes,  (in  an  argument, 
however,  where  he  was  combating  a  case  from  Carthew,) 
^l  own  that  Carthew  is,  in  general,  avery  good  and  very 
faithful  reporter.''^ 

REPORTS  TEMPORE  HOLT.    K.  B.,  C.  P.  ft  EX.  CH. 

1  WM.  III^IO  ANNE.    (1688—1711.) 

This  book  is  by  the  same  reporter  as  7th  Modem  (Thomas 
Farresly),  and  of  about  as  much,  that  is  to  say,  of  but  indif- 
ferent authority.' 

SALKELD.    K.  B.,  C.  P.^  CH.  fc  EX. 

1  WM.  IIL— 11  ANNE.    (168S^17t9.) 

^e  third  volume  of  Salkeld,  it  is  supposed,  was  not  de- 
signed for  publication.  It  is  a  posthumous  work,  consisting 
principally  of  detached  notes  Collected  from  other  reports ; 
and  has  never  been  considered  as  of  any  authority.^  Much 
the  best  edition  of  Salkeld  is  that  of  Mr.  Evans,  die  tranda- 
tor  of  Pothier,  in  3  vols.  8vo.,  which  was  republished  in  this 
city  in  1822. 

SHOWER.    DOM.  PROC. 

6  WM.  III.— 11  WM.  in.    a6M-1699.) 

Of  course,  not  to  be  confounded  with  Power's  rqH>rti} 
which  are  in  the  K.  B. 


•Vol.!.  495.  •aarkc  •drennR.776.  <  WiDuf  182. 

*  1  WUmmi  15.  •  7  Mod.3G9;  2  £«tt.8|  8  Mm.  USd. 
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LORD  RAYMOND.    K.  B.,  C.  P. 

6  WM.  IIL— 7  GEO.  IL    (IGM— 1734.) 

The  begimuDg  of  the  1st  toL  having  been  taken  when  the 
reporter  was  quite  young,  and  designed  merely  for  private 
use,  is  not  considered  as  very  accurate.^  The  Sd  vol.  con- 
tains the  pleadings  at  large,  published  by  Wilson ;  and  these, 
according  to  chancellor  Kent,  are  valuable.* 

FORTESCUE.    K.  B.,  C.  P.,  EX.  Sl  CH. 

7  WM.  IIL-11  GEO.  IL    (1695—1738.) 

COMYNS.    K.  B.,  C.  P.,  EX.,  CH.  &  DELEG. 
7  WM.  nL— 14  GEO.  II.     (1095—1741.) 

COLLES.    DOM.  PROC. 

9  WM.  niw— 13  ANNE.    (1097—1714.) 

This  is  a  supplement  to  Brown's  cases  in  parliament 
BROWN.    DOM.  PROC. 

1  ANNE.— 41  GEO.  ni.    (1703—1601.) 

Brown's  cases  in  parliament,  properly  so  called,  do  not 
come  down  to  the  present  century  by  many  years;  the 
author  having  died  before  his  work  was  completed.  The 
work  was  continued  by  Mr.  Tonilins. 

PRACTICAL  REGISTER.    C.  P. 

3  ANNE.— 15  GEa  n.    (1704— 174S.) 

Lbrd  Hardwicke  spoke  of  this  boc^  as  one  which,  though 
not  of  authority,  was  yet  better  collected  than  most  of  the 
kind  :^  and  in  Mitford^s  Pleadings^  p.  7,  n.,  it  is  character* 
ized  as  a  book  of  Uttle  authority,  but  as  one  which  is  <!lied 
occasionally  where  no  better  authority  can  be  found. 

•llliir.36;  3D.4bE.S61.  •  1  Com.  488.  •9Atk.99. 
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GILBERT.    EQ.,  EX.    IRISH  EX. 

COOKE.    C.  P. 
5  AMNH-ao  GBa  n.    (itos— 1747.) 
These  dedsioiui  are  upon  points  of  practice^  and  the  book 
18  not  often  cited. 

SESSIONS  CASES.    K.  B. 
9  ANMiu-si  GBa  n.  (ino— 174a) 

BUNBURY.    EX. 
IS  ANNE^lS  GBa  n.    (1713—1743.) 

Lord  Mansfield  characterized  these  reports  as  ^  very  loose 
notes,''  which  were  neyer  designed  by  Mr.  Bunbmy  for  pub- 
lication.^   And  see  5  Wendell  578. 

STRANGR    K.  B.,  C.  P.,  CH.  t  EX. 

S  GEO.  I.-a9  GEO.  IL    (1716-174B.) 

These  reports,  according  to  my  observation,  have  always 
been  regarded  as  of  good  authority ;  and  this  idea  seems  to 
be  confirmed  by  chancellor  Kent*  But  sir  Michael  Foster 
referring  to  one  case  in  particular,  ^cannot  help  sa3ring,that  the 
circumstances  omitted  in  the  report  are  too  material,  and  enter 
too  far  into  the  true  merits  of  the  case,  to  have  been  dropped 
by  a  gentleman  of  sir  John  Strange's  abilities  and  known 
candour,  if  he  had  not  been  over  studious  of  brevity.*** 
However,  a  new  edition  of  Strange's  reports  was  published 
by  Mr.  Nolan  in  1795,  who  says,  that  it  has  been  his  <<  first 
object  to  clear  up  those  few  passages  in  which  the  author 
from  his  conciseness,  is  liable  to  the  imputation  of  obscurity, 
and  to  mark  those  still  fewer  places,  in  which  he  seems  to 
have  fSallen  into  errors."    Yet,  even  of  Strange,  thus  revised, 

*5Biir.9S58.  MCom.488.  >  Reporto,  &c  994. 


Digitized  by  CjOOQIC 


THE    mSPOBTSBS.  811 

sir  Anthony  Hart  is  made  to  say,  that  it  is  not  ^a  book  ve 
can  place  much  confidence  in.''^ 

Sir  Anthony  Hart  doubtless  is  respectable  authority;  but, 
pace  tanii  virij  it  may  be  obsenred,  that  the  modem  equity 
lawyers  do  distinguish  cases  so  much  by  touches  and  shading, 
that  perhaps  the  vice-chancellor  would  be  regarded  as  fasti- 
dious by  the  common  lawyer ;  who,  in  the  portraiture  of  a 
case,  would  look  for  nothing  beyond  the  outline  and  princi- 
pal features. 

There  is  a  volume  in  existence  called  Select  Cases  on 
Evidence.  The  work  is  generally  attributed  to  sir  John 
Strange;  but  having,  for  some  cause,  been  suppressed,  is  very 
rarely  to  be  seen.  .  Several  of  the  cases  in  it  are  found  in 
Strange's  reports. 

BARNADISTON.    K.  B. 

19  GEO.  L— 8  GEO.  IL    (ITie-lTSS.) 

Not  to  be  confounded  with  Barnadiston's  chancery  cases. 

Bamadiston  was  a  very  careless  fellow,  and  his  reports,  afl\ 
well  of  chancery  cases  as  in  the  K.  B.,  were,  for  a  long.time, 
but  little  esteemed.*  The  former  book  lord  Man^eld  abso- 
lutely forbade  to  be  cited;  ^for  it  would  only  be  mideading 
students  to  put  them  upon  reading  iV*  He  said  it  was  mar- 
vellous, however,  to  those  who  knew  the  sei^eant  and  his 
manner  of  taking  notes,  that  he  should  so  often  stumble  upon 
^  what  was  right ;  but  yet  that  there  was  not  one  case  in  his 
book  which  was  so  throughout^  Douglas,  likewise,  calls  the 
K.  B.  reports,  of  still  less  authority  than  10  Mod.,^  and  lord 
Eenyon  spoke  of  the  author  as  <<  a  bad  reporter."'  Lord 
Lyndhurst,  too,  when  Mr.  Preston  cited  a  case  firom  the 
chancery  cases,  exclaimed:  << Bamadiston,  Mr.  Preston!  I 
fear  that  is  a  book  of  no  great  authority :  I  recollect  in  my 
younger  days  it  was  said  of  Bamadiston,  that  he  was  accus- 

>  1  Simons  432.  ■  1  Doag.  333,  n.  *  3  Bur.  1 143,  in  mar^. 

*  2  Dong.  6d9,  n.  M  East  643«  n. 
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tomed  to  slumber  over  his  note-book,  and  the  wags  in  the 
rear  took  the  opportunity  of  scribbling  nonsense  in  it"  But 
Mr.  Preston  is  reported  to  have  replied :  ^  There  are  some 
cases,  my  lord,  in  Bamadiston,  which,  in  my  experience 
(and  having  had  frequent  occasicm  to  compare  that  reporter's 
cases,  with  the  same  cases  elsewhere),  I  have  found  to  be 
the  only  sensible  and  intelligent  reports;  and  I  trust  I  shall 
riio  w  your  lordship  that  it  may  be  said  of  Bamadiston,  ^  non 
amnibtis  dormio.^*  And  on  another  occasion,^  lord  Eldon 
said :  ^  I  am  old  enough  to  remember  lord  Mansfield  (who 
practised  under  lord  Hardwicke,  by  whom  all  these  cases 
were  decided)  state  his  opinion  of  these  reports,  (the  chancery 
cases ;)  for  he  knew  the  man.  I  take  the  liberty  of  saying, 
that  in  that  book  there  are  reports  of  very  great  authority.*** 
In  addition,  the  late  C.  B.  Alexander  is  said  by  Mr.  Gresley,' 
to  have  praised  Bamadiston  highly. 

So  in  4th  Vesey  488,  n.,  the  solicitor-general,  sir  W.  Grant, 
in  citing  a  case  from  the  chancery  cases,  observed,  ^  that 
though  those  reports  are  not  approved  of,  they  are  generally 
in  substance  pretty  correctly  stated;'*  and  that  two  MS. 
notes  of  the  case  which  he  cited,  agreed  in  substance  with 
the  report  of  Bamadiston.  And  in  4th  Term,  57,  Mr.  Wilson, 
in  citing  a  case  from  the  same  work,  said  that  he  had  com- 
pare! the  case  with  the  register's  book,  and  found  it  <<  very 
accurate." 

And  besides  all  this,  a  remark  made  to  me  by  a  friend,  is 
here  worth  noting,  viz.  <<  that  on  the  occasion  when  Bama- 
diston was  Jirst  assailed,  and  Mr.  Dunning,  being  forbidden 
to  cite  him,  was  obliged  to  have  recourse  to. a  MS.  note,  no 
difference  is  stated  to  have  been  shoum  or  suggested  between 
that  notey  and  the  ease  as  found  in  printed  reports.^^^ 

The  opinion  of  lord  Mansfield  and  of  his  reporters,  sir 
James  Burrow  and  Mr.  Douglas,  may  therefore  be  consi- 


1  BligbtN.  8.538.  •  See Greenlears O. C 96. 

'  £q.  £▼.  301,  n.  «  3  Bur.  1142. 
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deredy  like  a  good  naany  of  lits*  lordship's  other  opimons,  as 
now  overruled* 


FITZGIBBONS.    K.  B.,  C.  P.,  EX.  4  CH. 

1  GEO.  n.— 6  GEO.  n.    (1738—1733.) 

Styled  by  lord  Hardvicke,  a  book  of  no  great  authority  ;> 
though  the  chancellor  admits  that  the  case  cited  is  truly  re- 
ported. The  volume  received  tf  similar  character  from  sir 
John  Strange,  when  solicitor-general,*  though  no  such  case  as 
Andrews  reports  to  have  been  cited  (the  King  v.  Mann),  is 
to  be  found  in  Fitzgibbons.  It  should  probably  be  King  v. 
Morrice,  which  is  reported  at  p.  198. 

LEACH.    K.  B.    (CROWN  SIDR) 

3  GEO.  IL-^  GEO.  III.    (17S0-.1815.) 

BARNES.    CASES  OF  PRACTICE. 

5  GEO.  IL— 34  GEO.  H.    (1733—1760.) 

Sir  Fr.  BuUer,  in  a  case  where  he  subverted  a  decision  as 
reported  in  this  book,  spoke  of  Barnes  as  a  writer  <<  who  has 
indeed,  in  general  reported  the  practice  of  the  court  with 
accuracy ;"  but  whose  assertion  in  the  particular  case  <<  is  un- 
supported by  authority,  and  contradicted  by  reason.''^  Mr. 
justice  Heath,  on  another  occasion,^  in  referring  to  a  case  from 
Barnes,  went  further,  and  said  that  the  case  cited  had  been 
overruled;  and  that  indeed  ^many  cases  reported  in  that 
volume  are  not  law;'*  and  Mr.  Williams,  of  the  New  York 
bar,  once  styled  Barnes  <<an  authority  of  Uttle  weight;'' 
and  said  ^'his  cases  aie  so  contradictory  that  they  destroy 
each  other."  The  question  before  the  court  being  one 
of  practice,  chancellor  Kent,  neither  affirming  nor  deny- 
ing the  position  of  Mr.  Williams,  yet  said  that  tfie  cases 
cited  from  Barnes  were  good  as  historical  evidence  to  prove 

•lVes.10;  3AUL71W610.    •Aiidrews75.   •!  &  &  P.333.  «3B.&P.  S45. 
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the  point  of  practice  in  iameA  It  is  probable  that  Mr.  Wfl- 
liams  and  Mr.  justice  Heath  went  rather  too  far,  and  that 
our  own  chief  justice  Gibson,  expressed  the  true  state  of  die 
case  in  1  Watts  490,  where  with  his  usual  precision  he  says, 
<<  Barnes  is  good  authority,  I  believe,  for  points  qfpraetietj 
though  for  littk  beside.'' 

The  paging  of  the  4to.  and  8yo.  editions  of  Barnes,  do  not 
agree. 

RIDGEWAY.    ]LB.,CH. 

7  GEO.  n-— 11  GEO.  n.    (178S—1737.) 

Cases  during  the  time  of  lord  Hardwicke.  The  transcend- 
ant  reputation  of  this  great  chancellor,  caused  almost  erery 
man  then  at  the  bar,  to  take  notes  of  his  decisions.  The  pre- 
sent volume  was  printed  in  1794,  from  a  manuscript  of  some 
reputation  in  Westminister  hall,  the  author  of  which  is,  how- 
ever, not  known.  In  addition  to  the  common  law  cases  here 
reported,  the  volume  contains  several  decisions  in  chancery, 
between  1744  and  1746.    (See  Chancery  reports.) 

CUNNINGHAM.    K.  B. 

7  GEO.  U.— 9  GEO.  IL    (1734—1736.) 

Several  of  the  cases  in  this  volume,  are  reprinted  almost 
verbatim  in  the  work  which  follows. 

REPORTS  TEMP.  HARDWICKE.    K.  B. 

7  GEO.  IL— 11  GEO.  II.  (1734-.173a) 
This  book  has  been  ascribed  to  Mr.  Harward,  a  barrister 
of  the  day, but  is  sometimes  cited  as  Annaly's  reports:  it  is  not 
known  in  fact,  by  whom  the  notes  were  taken.  The  volume 
contains  some  cases  by  lord  Lee,  and  two  equity  cases  by 
lord  Hardwicke. 

It  must  be  distinguished  from  another  book  called  cases 
tempore  Hardwicke,  and  published  in  1828  by  Mr.  West, 

*  3  J(^son  69. 
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from  lord  Haidwkke's  MSS.;  and  which  contaios  chancery 
caaes  from  1736  to  1739. 

WILLES.    C.  P.,  EX.,  CH.,  DOM.  PROC. 

8  GEO.  n.— 93  GEO.  IL    (1737->-]7ea) 

These  reports,  though  posthmnous,  are  admitted  to  be  highly 
authoritative.  They  appear  to  have  been  prepared  by  the 
chief  justice  himself,  and  were  carefully  revised  by  Mr. 
Dumford,  their  reputable  editor.  Willes  and  Wilson  are 
probably  the  most  authoritative  reports  of  the  reign  of 

ANDREWS.    K.B. 
11  GEa  IL— la  GEO.  IL    (173a~l740.) 

FOSTER.    K.  B.    (CROWN  SIDE.) 
16  GEO.  IL— 1  GEO.  UL    (1743—1761.) 

PARKER.    EX. 

16  GEO.  IL— 7  GEO.  UL  (1743—1767.) 
The  cases  embraced  within  the  term  just  indicated,  were 
prepared  by  sir  Thomas  Parker  himself.  But  besides  these, 
the  volume  contains  in  an  appendix,  some  cases  from  1678  to 
1718.  These,  sir  Thomas  says  were  carefully  transcribed 
from .  authentic  MSS.  The  book  is  one  of  very  good 
authority. 

WILSON.    K.B.&C.P. 
PARTL    K.B.    16  GEO.  I1.-37  GEa  IL    (1743—1754.) 
PARTS  IL  Sc  UL    a  P.    96  GEO.  IL— 15  GEO.  UL    (1753—1775.) 
These  reports  embrace  the  time  when  c.  j.  Wilmot  was  on 
the  bench;  and  being  «very  accurate  repositories''  of  the  de- 
cisions they  report,^  are  of  course  highly  interesting  and 
authoritative.    Some  of  Wilmot's  decisions,  however  (from 

'lKtiit'0Coiii.48a  •nnd. 
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1757-70)^  are  found  in  a  4to.  Tolnme  published  in  1809. 
The  volume  embraces  decisions  and  opinions  in  the  house  of 
lords,  K.  B.  C.  P.,  and  EzdL  Chamb, 

BLACKSTONE.  K.  B.,  C.  P^,  li  CH. 
90  GEO.  IL-SO  6Ea  HL  a746-178a) 
Although  these  reports  were  ordered  by  sir  William  Black- 
stone's  last  will  to  be  published,  it  has  been  generally  thought 
that  they  were  notes  jMnir  servir,  rather  than  the  completed 
reports,  which,  had  the  elegant  commentator's  life  been 
spared,  would  have  been  given  to  the  profession.  Certain  it 
is,  that  although  there  is  no  sort  of  question  as  to  the  genuine- 
ness  of  the  reports,  they  have  not  been  held  in  great  repute. 
**  The  reports  of  sir  William  Blackstone,''  says  Mr.  justice 
Lewis,i  <<  though  the  production  of  an  able  judge,  are  not  of 
the  highest  authority.  They  are  posthumous  works,  edited 
by  his  executor,  who  does  not  appear  to  have  been  a  lawyer, 
and  who  has  given  them  tn  tho  world  without  their  having 
undergone  the  last  revision  intended  by  the  author."  ''All 
the  respect,''  says  a  reverend  name,  **  we  entertain  for  the  re- 
porter of  this  case,  cannot  prevent  the  opinion,  that  the  words 
of  the  lord  keeper  have  been  inaccurately  reported.  If  not, 
they  were  inconsiderately  uttered;"  (C.  J.  Marshall,*  refer- 
ring to  the  case  reported  by  sir  William  Blackstone,  p.  91.) 
Indeed,  the  bad  reputation  of  Blackstone's  reports  se^ms  to 
have  got  even  into  France;  for  in  speaking  of  them,  Dupin' 
remarks:  "  Ses  rapports  nejouissentpas  de  la  mime  estime 
que  ses  autres  ouvragesj  et  passent  pour  itre  tres-inexacts,** 
Lord  Mansfield,  in  fact,  said  that  they  were  ''not  very  accu- 
rate;"* and  such,  for  many  years,  was  the  idolatry  paid  to 
every  thing  which  fell  from  the  earl's  lips,  that  this  dictum 
was  enough  to  give  them  disrepute  for  at  least  a  generation 
afterwards.    Of  late,  however,  these  reports  have  been  well 


'  1  Johns.  Ca.  45.  •  Baptist  Asmc.  «.  Hirt,  4  Wheat  41. 

*  Lettres  sor  ]a  profession  d*aTocat,  Ton  II.  p.  575.  ^  1  Dong.  93,  n. 
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re-edited^  and  appear  to  bare  been  more  esteemed.  The 
matter^  in  any  event,  is  less  important,  as  most  of  the  cases  in 
the  K.  B.  are  reported  in  Burrow,  and  most  of  those  in  the 
C.  P.  by  Wilson,  two  of  the  best  of  all  the  English  reporters. 
The  improved  edition  of  sir  William  Bladkstone's  reports,  just 
now  referred  to,  is  one  by  Mr.  Elsley,  and  was  published  in 
1828. 

8AYER. 

35  GEO.  11^-30  GEO.  n.    (1751—1751) 
^  But  an  inaccurate  reporter.''^ 

KENYON. 
S6  GEO.  IL— 1  GEO.  IIL  (1753— 176(^ 
These  reports  are  from  the  genuine  MSS.  of  lord  Eenyon, 
and  having  been  printed  (in  1819-85)  by  the  consent  of  his 
successor  in  the  title,  were  probably  supposed  to  detract 
nothing  firom  the  first  lord's  reputation.  But  there  is  no  evi- 
dence that  the  chieC  Justice  himself  ever  designed  them  for 
the  press.  Undoubtedly,  however,  the  authority  of  sir  Lloyd 
Kenyon's  MSS.  (even  during  his  lifetime)  was  very  ccmsider- 
able  in  Westminster  hall;  for  in  Doe  v.  Fonnereau,'  after  a 
case  had  been  argued  twice  and  decided,  the  court  of  K.  B., 
on  the  authority  of  a  MS.  of  his,  ordered  it  to  be  again 
argued,  and  reversed  ihe/ormer  decision. 


Fgr  the  reporters  afier  the  reign  qf  George  H  see  post; 
qfier  the  chancery  reporters. 


'18iif.ciiVMd.80.  •9I>oiif.48e. 


Digitized  by  CjOOQIC 


818  VHX  mBPomTxms. 

CHANCERY. 

[It  is  seaicely  necessary  to  remind  the  profiMskmal  reader, 
that  a  considerable  number  of  chancery  decisions  are  foond 
among  the  volumes  generally  classed  with  the  common  law 
reports.  Thus,  the  modem  reports,  Ventris,  Salkeld,  For- 
tescue,  Comjmsy  Fitzgibbons,  Strange,  Kelyng,  Ridgeway, 
Blackstone,  Kenyon,  and  other  reporters  prior  to  the  reign  of 
George  III.,  all  occasionally  record  cases  in  equity;  just  as, 
on  the  other  hand,  Peere  Williams,  Gilbert,  and  otfier  dian- 
cery  reporters  sometimes  preserve  a  note  of  decisions  at  law. 
Cases  in  the  exchequer,  also,  were  formerly  thrown  in  with 
the  reports  of  other  decisions.  Freeman's  reports,  both  at 
law  and  in  equity,  were  originaUy  printed  together;  but  the 
two  sorts  have,  of  late^  been  separated.    See  ante,  p.  305.] 

CARY. 
5  BiARTo-d  JAC.  L    (ISS^-^l^bL) 

Two  editions  of  Cary,  one  printed  in  1650,  the  other  in 
1665,  are  both  alike,  except  in  the  pagin^which  is  different 
A  third  edition  was  printed  in  1824. 

CHOICE  CASES  IN  CHANCERY. 

5  MART.-4  JAC  L    (1557—1606.) 

This  is  a  wcMrk  which  I  never  saw  but  in  the  valuable  col- 
lection of  Mr.  justice  Kennedy  of  the  supreme  court  of  P«m- 
sylvania,  who  spoke  of  it  with  reasonable  respect  It  forms 
part  of  the  volume  called  «  Practice  of  Chancery  Unfolded." 

TOTHILL. 

1  ELIZ.-33  CAR.  I.    (1559—1646.) 

In  King  v.  Baldwin,^  Mr.  Burr  relied  upon  this  book;  but 

chancellor  Kent  spoke  of  the  report  as  <<so  very  imperfect, 

and  so  destitute  of  facts  and  circumstances,  as  to  be  altogether 

'  2  Johnson'f  Ch.  Rep.  556. 
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unfit  to  senre  as  a  guide^  and  unworthy  to  be  cited  as  an  au- 
thority/^ And  after  showing  that  Tothill  had  misunderstood 
two  cases  cited  in  his  report^  remarks:  ^ This  explanation  of 
two  cases  is  sufficient  to  show  what  little  reliance  is  to  be 
placed  upon  the  loose  notes  of  Tothill,  which  were  collected 
and  alphabetically  arranged  by  him,  in  the  shape  of  an  index, 
and  published  after  his  death.'' 

A  new  edition  of  Tothill  was  .published  in  1820,  by  sir  R. 
0.  Holbome,  a  bencher  of  Lincoln's  Inn. 

DICKENS. 
3  ELIZ.— 38  GEO.  III.    (1559— 179a) 

Mr.  Dickens  was  for  some  time  register  of  the  court  of 
chancery,  and,  according  to  lord  Redesdale^  "  a  very  attentive 
and  diligent  register.^'  These  reports,  however,  were  pre- 
pared after  his  death,  by  Mr.  Wyatt,  from  Dickens'  notes; 
and  these  (sa3rs  lord  Redesdale,)  "being  rather  loose,  were 
not  considered  as  of  very  high  authority.  He  was  constantly 
applied  to,  to  know»4f  he  had  any  thing  on  such  and  such 
subjects,  in  his  notes;  but  if  he  had,  the  register's  books  were 
always  referred  to."* 

REPORTS  IN  CHANCERY. 

13  JAC  I.~ll  ANNE.    (1615-1713.) 

The  title  of  this  book  is,  "  Reports  of  cases  taken  and  ad- 
judged in  the  court  of  chancery,  in  the  reign  of  king  Charles 
I.,  Charles  II.,  James  H.,  William  III.,  and  queen  Anne,'^ 
&c     3  vols,  in  one.     [See  the  next  book  but  one.'} 

NELSON. 
1  CAR.  I.-5  WM.  UI.    (1695—1694.) 

*  Smith  V,  The  Hibernian  Mine  Comptnj,  1  Sofa,  it  Leftoj  33a 
VOL.  II.  28 
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•     CASES  IN  CHANCERY. 
19  CAR.  IL-3  JAC.  IL    (1660— 168a) 

**  Casei  argtied  and  decreed  in  the  high  court  qf  chan- 
eery:^^  Ist  voL  3d  ed.  Land.  1730.  «d  voL  Lond.  1701. 
With  this  Tolume  is  usually  bounds  ^  Seket  easei  in  the  high 
court  of  chancery,  solemnly  argued  and  decreed  by  the  late 
lord  chancellor,  with  the  aeaietance  qf  the  judges!^  LoikL 
1730.  This  last  volume  contains  the  cases  of  the  duke  of 
Norfolk,  and  of  the  earls  of  Bath  and  Montagu,  and  comes 
down  as  fiur  fts  9th  Wm.  IIL 

The  former  of  these  works,  to  wit,  the  caeee  in  chancery,  is 
notoriouidy  a  book  of  doubtfiil  authority.*  It  is  usually  dis- 
tinguished from  the  ^reports  of  cases,''  &c,  mentioned  fur- 
ther back,  by  being  cited  as  1st,  Sd,  or  3d  chan.  cos,:  the 
other  book  is  cited  as  1st,  8d,  or  3d  chan.  rep.  The  last 
named  book  has  been  generally  considered  as  much  the  bet* 
ter  book ;  but  a  competent  judge,  chancellor  Kent,  says  that 
they  are,  both  of  them,  in  their  general  character,  loose, 
meagre  and  inaccurate,  and  not  of  much  weight  or  authority ; 
although  the  chancellor  remarks,  that  fhe  reports  of  some 
cases  decided  by  lord  chancellor  Cowper,  in  the  third  or  last 
Tolume  of  the  reports  in  chancery,  and  the  cases  of  the  duke 
of  Norfolk,  and  the  earls  of  Bath  and  Montagu,  in  the 
^select  cases,''  are  distinguished  exceptions  to  this  com- 
plaint ;  and  that  those  cases  are  fully  and  very  interestingly 
reported.'    This  last  book  is  usually  quoted  short,  S.  C.  C. 

FREEMAN- 

IS  CAR.  n^^  ANNE.     (1660-1706.) 
See  an/e,  tit.  /Vecman,under  thecommon  law  reports,p.305. 

CASES  TEMP.     FINCH. 
S5  CAR.  II.— 33  CAR.  It    (1673—1681.) 
This  book  is  sometimes  called  (incorrectly,  however,)  Nel- 

>  10  Vfw.  jr.  589;  3  BtU  &  Beat  183;  1  H.  Black.  339,  tnd  6  Dow  9. 
•  1  Kent's  Con.  439. 
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9on^s  reports;  the  preface  being  signed  W.  N.  (William 
Nelson.)  The  author^  whoever  he  was,  belonged  to  the 
scribes:  his  volume^  at  least,  is  not  one  having  autho- 
rity.i 

VERNON. 

33  CAR.  11.— 6  GEO.  L    (1681—1730.) 

It  appears  from  the  case  of  Atcherly  v.  Vernon,*  that  Mr. 
Vernon's  MS.  reports,  found  in  his  study  after  his  death, 
were  the  subject  of  a  suit  in  chancery,  between  his  widow, 
his  residuary  legatee,  and  the  heir  at  law.  The  widow 
claimed  them  as  included  in  the  bequest  <<  of  household  goods 
and  furniture ;''  the  trustees  of  the  residuary  estate  regarded 
them  as  embraced  by  the  expression,,  ^the  residue  of  my 
personal  estate ;"  while  the  heir  contended,  that  <<  as  guar- 
dian qftht  reputation  qf  his  ancestor y^^  the  MSS.  belonged 
to  him ;  in  the  same  way  as  would  a  right  of  action  for  the 
defacing  of  his  ancestor's  tomb.  <<The  printing,  or  not 
printing,  of  these  papers,''  says  the  counsel  for  the  heir, 
^may  as  much  affect  the  reputation  of  Mr.  Vernon  as  any 
monument  or  tomb.  Possibly  they  are  not  fit  to  be  printed; 
possibly  they  were  never  intended  to  be  printed."  ^  Sup- 
pose a  man  of  learning  should  have  the  misfortune  to  die  in 
debt,  can  the  creditors  come  into  this  court  and  pray  a  disco- 
very of  all  his  papers,  that  they  may  be  printed  for  the  pay- 
ment of  his  debts?  And  if  creditors  cannot  do  this,  afotti- 
wij  not  the  trustees  in  the  present  case.  If  aminister  of  state 
should  die,  he  may  have  a  great  number  of  papers  that  may 
be  very  curious,  may  print  and  sell  well;  yet  surely  these 
will  not  be  considered  as  personal  estate  and  go  to  the  execu- 
tor." Lord  Macclesfield  finding  the  decision  difficult  (and  the 
parties  probably  thinking  that  it  was  doubtful),  the  dispute 
was  arranged,  by  the  chancellor's  keeping  the  MSS.  him* 

*  10  VMe]r,jr.583;  1  Wib.  163:  3  Alkjiii334. 

•  10  Ifod.  530. 
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self  :i  and  under  his  direction,  with  that  of  lord  King,  it  was 
ihat  they  were  first  published.  The  editors  were  Mr.  Mel- 
moth  and  Mr.  P.  WiUiams,  who  are  supposed  to  be  the 
authors  of  some  of  the  marginal  notes.'  As  it  appeared,  the 
heir  had  a  good  deal  of  nf  eight  in  his  arguments.  The  MSS. 
were  not  very  <<  fit  to  be  printed,"  and  probably  were  "  never 
intended  to  be  printed.'' 

Certainly,  as  at  first  published,  the  volumes  were  quite 
deficient  in  accuracy.'  But  in  1806,  at  the  suggestion  of  lord 
Eldon,  Mr.  Raithby  favoured  the  profession  with  a  new  and 
^  very  valuable"^  edition  of  Vernon,  enriched  with  learned 
notes  and  accurate  extracts  from  the  register's  books.  The 
volumes  have  therefore  much  nM>re  value  now  thanwbai 
first  published ;  but  still,  in  them,  we  should  look  in  vain  for 
a  monument  worthy  of  the  great  men  whose  decisions  they 
record,  lord  Nottingham,  lord  Somers,  and  lord  Cowper. 

Raithby 's  edition  of  Vernon  has  been  reprinted  in  our  own 
country. 

PRECEDENTS  IN  CHANCERY. 

1  WM.  IIL-S  GEO.  L    (168^—1793.) 

These  notes,  as  far  as  the  year  1708,  are  supposed  to  have 
been  taken  by  Mr.  Pooley,  the  author  of  the  first  volume 
of  the  equity  cases  abridged,'  and  an  able  lawyer  of  his 

*  **  Tbe  ooart,"  mji  the  reporter,  'deeided  naOang  in  this  •ttkir ;  beeanw  «n 
eoneented  to  have  them  printed  under  the  direetioii  of  the  ooort,  without  mekinf 
anj  profit  of  them.^ 

^3  J.  B.  Moore  701. 

*  1  Atkyns 556;  9 Vee. 610;  Clarke;  8D&E.366;  lH.BUek.396. 
«16Veeejjr.34. 

*  It  mty  here  be  proper  to  qieak  of  the  work  jost  mentioned,  epiiif  em9€$ 
mbridged^  which,  though  more  in  the  nature  of  a  digest  than  of  refmris^  is  yet 
often  cited.  The  Jint  volame  is  regarded  as  very  good  authority,  and  was  so 
admitted  to  be  by  opposing  counsel  in  Blount  «.  Burrow. — (1  Fes.  jr.  547.) 
And  see  the  preC  to  Viner.  The  second  Tolume  (the  author  of  which  is  not 
known),  is  spoken  of  by  k>rd  Eldon  {IBUgk  if.  8.  538,)  as  a  book  **of  no  ?ery 
high  ehan€teri"  *«  not  so  high  in  character  as  the  first  foluma.**    But  the  earl 
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day.>  The  work  is  one  of  high  authority,*  though  lord  Ross- 
lyn  said  that  the  case  of  Harkness  v.  Bayley,  there,  p.  S14, 
is  totally  mis-reported 

The  book-seilers  sometimes  call  this  book  Finch's  prece- 
dents ;  a  person  by  the  name  of  Finch  baying  edited  one 
editicm  of  the  book. 

PEERE  WILLIAMS. 

7  WM.  IIL-9  G^JO.  UL    (1695*1736.) 

These  reports,  embracing  a  term  of  time  when  a  succes- 
sion of  eminent  men  presided  in  chancery,  were  always  re- 
garded as  one  of  the  most  perspicuous,  useful,  and  interesting 
repositories  of  equity  law  to  be  found  in  the  language.*  But 
they  have  received  great  additional  ralue  from  the  notes  of 
their  recent  editor,  Mr.  Cox.  ^  The  bench,  the  bar,  and  the 
public  in  general  (said  the  master  of  the  rolls,  sir  R.  P.  Ar* 
den,«  referring  to  one  of  these  notes,)  are  much  obliged  to 
him  for  his  very  valuable  edition  of  those  very  valuable  re- 
ports ;''  and  the  master  thought  that  the  cases  relating  to  the 
law  in  a  particular  case  had  been  so  well  stated,  the  rules  so 
accurately  and  so  shortly  presented,  and  th^  principles  so 
well  extracted  from  all  the  cases,  that  he  preferred  to  use 
Mr.  Cox's  language  to  his  own«  The  same  judge  expressed 
a  amilar  opinion  of  Mr.  Cox's  notes  in  another  case,' 


thought  that  a  ctae  which  he  cited,  reported  there,  wie  entitled  to  credit; 
the  more,  he  adds,  becaoae  **  I  have  ^humI  aothoritj  to  consider  that  report  to  be 
a  TtTj  correct  report,  in  the  Uinrary  and  in  the  mind,  which  are  both  eqoallj 
large  store-honses  of  eqoitj  learning :  I  mean  the  librarj  and  mind  of  lord 
Redesdale.*'  Lord  Redesdale  had  looked  through  his  books,  printed  and  MSS^ 
and  confirmed  the  report  So,  lord  Kenyon  (3  Brown*9  ek  rt^  45),  thongh  he 
spoke  of  the  second  Tolnme  as  not  a  book  of  the  first  antborltj,  jet  relied  on 
a  case  reported  there ;  other  authorities  supporting  It 

>  Pref.  to  1st  Viner*s  abdt  *  7  Mod.  304;  5  Yes.  jr.  €63. 

•  1  Kent*s  Com.  493.  «  3  Vesej  jr.  130. 

*  Clinton  4p  Seymour,  4  Yes.  jr.  469. 

«8* 
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GILBERT. 
4  ANNE^IS  GEO.  L    (1705—1797.) 

Reports  of  cases  in  equity.  (In  the  chancery  and  ezche- 
quer,  with  some  equity  cases  in  the  Irish  exchequer.)  A 
posthumous  book,  and  of  no  kind  of  authority.  When  quoted 
by  Mr.  sergeant  Wynne,  «2d  June,  1737,  in  the  C.  P.,  "the 
court  exploded  the  book,  and  told  the  sergeant  they  hoped  he 
would  quote  cases  from  some  better  authority.'^^ 

GILBERT.    CASES  IN  LAW  &  EQUITY. 

12  ANNBl— 1  GEO.  I.    0713—1715.) 

Cases  in  law  and  equity, with  two  treatises;  one. on  the 
action  of  debt,  the  other  on  the  constitution  of  England. 

SELECT  CASES. 

11  GEO.  L— 7  GEO.  TL    (1734—1734) 

(<<  Argued  and  adjudged  in  the  high  court  of  chancery,  be- 
fore the  late  lords  commissioners  of  the  great  seal  and  the 
late  lord  chancellor  King;  from  the  year  1724  to  1733,  with 
two  tables,  &c."  By  a  gentleman  of  the  temple.  In  the 
savoy,  1740.)  The  title  of  this  work  is  given  at  large,  in 
order  to  distinguish  it  from  another  volume  of  ^  select  cases,'' 
usually  bound  up  with  the  work  quoted  as  <<  cases  in  chan- 
cery," and  mentioned  ante,  p.  320. 

The  present  book  is  said  by  lord  Redesdale  (obiter)  to  be 
a  book  of  no  great  authority.* 

MOSELY. 

12  GEO.  I.-4  GEO.  II.    (1736—1731.) 

When  Moselv  was  cited  before  lord  Mansfield,  the  earl 
told  counsel  that  the  volume  was  one  which  should  not  have 

'Qarke.  '2S.&L.634. 
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It 

been  quoted  ;>  and  this  censure  for  sometime  disgraced  the 
book.'  His  lordship,  however  (it  must  be  confessed),  was 
rather  given  to  dispatching  in  this  summary  way,  such  books 
as  reported  cases  with  which  he  did  not  coincide.  And 
hence  we  find  lord  Eldon  (a  much  better  judge,  probably,  of 
the  merits  of  a  chancery  reporter,  and  infinitely  cautious) 
making  a  formal  entry  of  his  dissent  from  the  chief  justice.^ 

He  thought  «t^ry  differently^  from  lord  Mansfield; 
<«  having  always  considered  Mosely^s  reports  as  a  bpok  pos- 
sessing a  very  considerable  degree  of  accuracy.'** 

I  am  not  conscious  that  it  is  any  where  remarked,  that  in 
the  case  where  lord  Mansfield  condemned  Mosely,  the  coun- 
sel who  cited  the  work,  confirmed  Mosely's  report,  by  pro- 
ducing a  certificate  from  the  register's  book. 

It  is,  however,  perhaps  true  (we  may  here  take  occasion 
to  say),  that  the  fidelity  of  sir  James  Burrow,  in  recording 
every  thing  which  fell  from  lord  Mansfield's  Ups,  has  in 
many  cases  given  weight  and  permanence  to  what  was  a 
mere  casual  or  suggestive  remark,  never  intended  to  be 
delivered  as  an  opinion  for  posterity. 

KELYNG. 

4  GEO.  IL— 9  GEO.  IL    (1781—1736.) 

This  book  is  cited  as  second  Eelyng,  or  W.  Kelyng,  to  dis- 
tinguish it  from  Kelyng's  crown  cases. 

CASES  TEMPORE  TALBOT. 

7  GEO.  IL— 11  GEO.  II.    (1734—17S&) 

Talbot,  a  name  which,  according  to  Mr.  Burke,  will  be 
resp^^ble  in  England,  while  the  glory  of  the  nation  forms 
an^  part  of  its  concern.  Lord  Talbot  presided  in  chancery, 
but  a  very  few  years,  having  died  in  the  vigour  of  his  age*. 
This  volume,  containing  reports  of  his  decisions,  is  regarded 

>5Biir.2e99.  '3  Anst  861 ;  5  D.&E.560;  I  BinneySld. 

'  1  Men?.  93.  «  19  Ves.  jr.  488»  n. 
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as  quite  accurate  and  valuable.^  It  is  sometimes  cited  as 
Forrester's  reports;  the  collection,  as  is  known,  having  been 
made,  as  far  as  p.  21 7,  by  Mr.  Forrester,  a  gentleman  of  con- 
siderable eminence  in  the  profession  in  his  time.  The  best 
edition  is  that  by  Mr.  Williams. 

WEST. 
9  GEO.  Il^ia  GEO.  IL    (173S— 1740.) 
This  book  was  first  pnblished  in  1888/fTom  origmal  MSS., 
said  to  be  by  lord  Hardwicke  himself. 

ATKYNS. 
9  GEO.  IL-dS  GEa  IL  (HSS-ITSS.) 
The  uncommon  abilities  of  k>rd  Hardwicke,  whose  name 
fills  so  large  a  space  in  the  history  of  equitable  jurisprudenoe, 
render  interesting  even  imperfect  memorials  o(  his  dedsions: 
For,  <<fiBunt  picture  of  those  flashes  of  his  spirit,''  must  we, 
unhappily,  regard  all  the  records  which  transmit  his  judicial 
decrees  to  posterity.*  The  E.  B.  once  forbade  counsel  to  cite 
Atkyns;'  and  both  Buller  and  chief  justice  sir  James  Mans- 
field have  expressed  their  vexation,  at  the  incorrect  and  slo- 
venly way  in  which  his  notes  were  taken.^  Text  writers 
have  spoken  in  the  same  way  of  lord  Hardwicke's  reporters.' 

>  1  Kent's  Com.  493. 

*  The  reader,  who  desires  to  see  the  fbU  stature  of  lord  Hardwieke*s  mindf 
will  read  with  pleasure  archdeacon  Coze*s  life  of  sir  Robert  Walpole,  and  the 
memoirs  of  Mr.  Pelham*s  administration,  by  the  same  author;  and  also  the  re- 
cently pnblished  letters  of  the  elder  Pitt  In  the  many  years  of  party  conflict 
and  high  enterprise,  doling  which  lord  Hardwicke  held  the  seals  of  England,  it 
would  appear  as  if  few  important  measures  were  brought  before  the  council-board 
until  after  fullest  consultation  with  the  chancellor.  In  &ct,  it  is  obrioos  that  in 
every  great  emergency,  reliance  was  had  on  kim  for  extrication.  And  while  we 
safely  believe,  that  in  the  law  was  the  centre  of  bis  thoughts  and  **  the  home  of 
his  mind,**  we  must  admit,  too,  that  as  a  statesman,  fit  to  legislate  for  an  em- 
ptre,  he  was  scarce  less  great  than  in  that  department  where  the  world  hath 
called  him,  as  yet  unequalled. 

*  1  Wm.  BL  571.  «  6  East  39,  n.,  5  Taunt  64. 

*  I  Kent's  Com.  494;  2  Wooddeson  3S2;  3  Kid  on  Corp.  189,  n. 
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Of  all  these  reporters,  Atkyns,  Vesey  Sen.,  and  Ambler,  it 
is  undoubtedly  true  that  their  style  of  reporting  is  jejune  in 
the  extreme,  presenting  frequently  a  deiiaetive  state  of  fBida; 
that  the  arguments,  both  of  counsel  and  court,  are  often  far 
from  lucid,  and  that  even  the  decree  is  sometimes  wrongly 
giren.  Such  censures  are,  howerer,  more  applicable  to  tl^ 
old  editions  of  these  reporters;  for  among  the  inappreciable 
services  of  the  late  earl  of  fUdon  to.the  chancery  juriq[>rudence 
of  England,  are  to  be  numbered  his  successful  exertions  to 
present,  through  modem  and  improved  editions,  the  records 
of  his  predecessors^  judgments.  Gary,  Tothill,  Freeman,  Ver- 
non, the  cases  temp.  Talbot,  Peere  Williams,  Atkyns,  Ambler, 
Vesey  Sen.,  and  Brown,  have  all  within  the  time  of  lord 
Eldon,  been  presented  anew  to  the  profession:  while  the  re- 
ports of  lord  Kenyon,  Mr.  West,  Mr.  Ridgeway,  Mr.  Cox,  and 
Mr.  Eden,  give  to  us,  now  for  the  first  time,  decisions  made 
generations  ago.  His  lord^ip's  veneration  for  precedent, 
and  his  cautious,  inquiring  mind,  led  counsel  at  his  bar  con- 
stantly to  search  the  register's  books  for  cases  reported  in 
print  And  a  taste  for  this  research  was  thus  generated,  and 
has  grown  up  in  England,  with  the  happiest  effects  upon 
modem  jurispmdence. 

AMBLER. 

10  GEO.  II.--91  GEO.  IIL    (1737—1781.) 

As  originally  printed,  this  book  was  regarded  as  of  but 
mediocre  value.  [See  antey  tit  Mkyns^  326.]  A  new  and 
much  improved  edition  of  Ambler  was  given  to  the  profes- 
sion in  1828,  by  Mr.  Bhmt  A  considerable  portion  of  the 
term  embraced  by  Ambler  is  traversed  by  Mr.  Eden,  in  his 
reports  publiidied  in  the  present  century.  [See  post^  tit 
Eden's  reports,  p.  22^1 

BARNADISTON. 

13  GEO.  IL— 15  GEO.  IL    (1740—1743.) 

[See  antey  p.  311,  common  law  reports,  tit  Bamadiston.'] 
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RIDGEWAY- 
18  GEO.  IL-Se  GEO.  IL  a744— 174e.) 
Along  with  some  caaes  in  the  K.  B.^  and  some  in  the  Iiuh 
coorts.  The  Tolmne  embraces  but  a  short  term;  and  having 
been  first  published  in  1794,  long  after  the  decisions  were 
made,  is  not  very  often  cited.  It  appears,  however,  to  be  an 
authentic  work,  and  to  have  been  printed  from  a  MS.  of  some 
credit.    Ridgeway  is  the  name  of  the  editor. 

VESEY,  SENIOR. 
90  GEO.  IL-S9  GEO.  U.  0747— 175C) 
Much  the  best  edition  of  these  reports  is  that  by  Mr.  Belt, 
in  3  volumes,  including  a  supplement.  Mr.  Beh  made  a  la- 
borious examination  of  the  decrees  and  orders  as  found  in  the 
register's  books;  corrected  several  of  the  statements  in  the 
original  edition;  added  some  MS.  cases;  and,  in  short,  revised 
and  improved  the  whole  work.  This  edition  has  been  re- 
printed in  the  United  States. 

KENYON. 
S6ANDS7GEOU.    (HA) 

Before  lord  Hardwicke.    [See  ante,  p.  317,  ccunmon  law 
reports,  tit  Kenyan.} 

EDEN. 
aO  GEO.  11^7  GEO.  m.  (1787— 1797.) 
These  reports,  which  give  the  decisions  of  lord  keeper 
Henly,  afterward  lord  Northington,  were  first  edited  in  the 
year  1818,  by  Mr.  Eden,  a  descendant  of  lord  Northington, 
and  who  thus  was  possessed  of  the  earPs  MSS.  They  cor- 
rect many  of  the  errors,  and  in  some  measure  remedy  the  im- 
perfections of  Ambler,  by  whom  lord  Northington's  decisions 
were  at  first  published.  The  work  is  undoubtedly  one  of 
authenticity,  and  the  reports  are  presented  probably  in  as 
accurate  and  complete  a  manner  as  it  was  possible  to  present 
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them,  at  so  great  a  distance  from  the  time  when  the  decrees 
were  given. 

The  reports  of  Mr.  Cox  likewise  (the  learned  editor  of 
Peere  Williams,)  contain  some  decisions  of  lord  Northington, 
and  also  of  lord  Hardwicke. 


From  afitr  the  reign  qf  George  II.,  the  nparts  have  a 
much  more  systematized  and  uniform  character  than  the 
volumes  prior  to  that  time;  and  their  relative  merits  being 
sufficiently  known  to  the  profession,  nothing  more  will  be 
desired  than  to  indicate  their  chronologic  sequence. 

The  English  reporters,  when  designated  by  years,  are 
commonly  rtf erred  to,  anno  regni:  the  Scotch,  Irish,  and 
colonial,  more  generally,  anno  Domini. 


HOUSE  or  LORDa 

Dow, 

(53  to  58  G.  IIL)  6  Tols. 

Bligh, 

(59  G.  III.  to  1  li  «  O.  IV.)  3  Tols. 

and  voL  IV.  part  1. 

Bligh, 

New  Series  (7  G.  IV*  to )  10 

vols.  androL  XL  parts  1,  )i,and  3. 

West, 

1839,  1840,  and  1841. 

Dow  II  Clark, 

(8  a  IV.  to  «  W.  IV.)  2  vols. 

Clark  liFinnelly, 

(5  W.  IV.  to  5  Vict.)  7  vols,  and  voL 

VIIL  parts  1, 2,  and  3. 

Robinson, 

(«  Vict  to )  vol.I. 

The  Scotch  appeals  are  printed  separately  at  Edinburgh. 
See  post. 
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GBANCERT. 


Brown,  W., 

(18to34  0.  nT.)4yols.^ 

Vesey,  Jun. 

{29  to  56  O.  UL)  19  YobL,  with  Ho- 

yenden's  Supplement,  22  Tols. ' 

y esey  &  Beames, 

{62  to  54  O.  nL)  3  vols. 

Cooper, 

(55  G.  m.)  1  voL 

Merivale, 

(56  &  57  G.  IIL)  8  vols. 

Swanston, 

(58&59G.IIL)Syols. 

Wilson, 

(58  &  59  Q.  IIL)  4  parts. 

Jacob  &  Walker, 

(60  G.  nLto  1  &  2  G.  IV.)  2  yob. 

Jacob,                • 

(«  &  8  a  IV.)  1  voL 

Tomer  &  RoMeU, 

(8  to  5  &•  IV.)  1  voL 

Russell, 

(6  to  9  O.  IV.)  4  Tols.,  and  vol  V, 

parts  land  2. 

Russell  &  Mylne, 

(10  G.  IV.  to  1  &  2  W.  IV.)  2  vols. 

Mylne  &  Keen, 

(3  to  6  W»  IV.)  8  vols. 

Mylne  &  Craig, 

(6  W.  IV.  to  3  &  4  Vict)  3  volsL, 

and  voL  IV.  parts  1, 2,  and  3. 

C^ig  &  Phillips, 

(4  &  5  Vict)  1  vol 

Turner  &  Phillips, 

(5  &  6  Vict)  part  1. 

< ;  Cooper, 
< !  Cooper, 

temp.  Brougham,  1833-4. 

Points  of  Practice,  1837-^,  voL  L 

ROUiS*  COURT. 

Tamlyn, 

(9  G.  IV.  to  1  W.  IV.)  1  vol 

Keen, 

(6  W.  IV.  to  1  Vict)  2  vols. 

Beavan, 

(1   Vict  to  )  3  vols,  and  vol 

IV.  parts  1,3,  and  8. 

VICE  CHANCELLOR  OF  ENGLAND'S  COURT. 

Maddock, 

(55  G.  IIL  to  1  &  a  G.  IV.)  6  vols. 

Simons  &  Stuart, 

(2  to  7  G.  IV.)  2  vols. 

Simons, 

(7  G.  IV.  to )  10  vols,  and  voL 

XL  parts  1, 2,  &  3. 

'  Brown  baa  been  twice  re  edited  of  late,  onoe  bj  Mr.  Eden,  and  once  hy 
Mr.  Belt  tbe  editor  of  Veaej  Sen. 


Digitized  by 


Google 


THX  mxpoETsms.  331 

VICE  CHANCELLOR  SIR  KNIGHT  BRUCE«  COURT. 
Tomig  &  Collyer,  (5  &  6  Vict  to )  parts  1, 2,  and  3. 

VICE  CHANCELLOR  SIR  JAMES  WIGRAATS  COURT. 

Hare,  (5  &  6  Vict  to  - — )  parts  1,  2,  3, 

and  4. 

QUEEN'S  BENCB. 

Burrow,  (30  G.  IL  to  12  G.  IIL)  5  vols. 

Lofit,  (12  to  14  G.  IIL)  1  voU 

Cowper,  (14  to  18  G.  III.)  2  vols. 

Donglas,  (19  to  25  G.  IIL)  4  vols. 

Dumford  &  East,  (26  to  40  G.  III.)  8  vols. 

East,  (41  to  53  G.  IIL)  16  vols. 

Maule  &  Selwyn,  (53  to  57  G.  IIL)  6  vols. 

Bamewall  &  Alderson,  (58  G.  IIL  to  1  &  2  G.  IV.)  5  vols. 

Barnewall  &  Creswell,  (3  to  10  G.  IV.)  10  vols. 

Bamewall  &  Adolphus,  (11  G.  IV.  to  4  W.  IV.)  5  vols. 

Adolphus  &  Ellis,  (4  W.  IV.  to  4  Vict)  12  vols. 

Adolphus  k  Ellis,  New  Series  (4  &  5  Vict)  parte  I 

to  3. 

Dowling  &  Ryland,  (2  to  8  G.  IV.)  9  vols. 

Manning  &  Ryland,  (8  G.  IV.  to  1  W.  IV.)  5  vols. 

Neville  &  Manning,  (3  to  6  W.  IV.)  6  vols. 

Neville  &  Perry,  (7  W.  IV.  to  1  Vict)  3  vols. 

Perry  &  Davison,  (1  to  5  Vict)  4  vols. 

^Gale  &  Davison,  (5  to  5  &  6  Vict)  1  voL,  and  voL  11. 

parts  1,  2  and  3. 

'  LoA  it  conienedljr  a  book  of  bad  repatation.—(  Cocptr**  Bmnkrmft  Law  of 
itmrnca,  pre£  Tii.  n.)  In  the  ^reat  case  of  Smith  v.  earl  of  Jenej  (9  Brod.  it 
R  536),  Park  j^  said  in  the  boose  of  lords,  when  hoSi  was  cited,  that,  without 
fermin^  anj  jad^ment  of  bis  o«vn  as  to  the  merits  of  the  book,  he  eould  only 
saj,  that  in  a  professional  life  of  forty  years,  be  had  neTer  heard  it  cited  three 
times;  and  this,  notwithstanding  the  fact,  that  the  Tdame  embraced  a  portion  of 
lord  Mansfield's  judicial  life  not  ooTered  by  any  other  rqiorter.  haft  has  bees 
printed  both  in  folio  and  octaTo. 

VOL.  II.  29 
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BAIL  OGORT,  kC. 

Chittjr's  Points  ol  Practice  and  Heading  (M 

&  60  O.  III.)  2  Tols. 

Bowling's  Points  of  Practice,  (1  W.  IV.  to  4 

•  Vict)  9  vols. 

Bowling's  New  Series  (4  to  5  &  6  Vict)  toL 

L,  and  voL  IL  part  1. 

KAILWAT  AND  CAKAL  CASES. 
NidioU,  Hare  &  Carrow,  2  vols. 

COMMON  PLEAa 

Blackstone,  H.  (96  to  sa  O.  IIL)  2  toIs. 

Bosanquet  h  Pulleri        (36  to  47  O.  III.)  5  yoI& 
Tannton,  (48  to  59  G.  IIL)  8  vols. 

Broderip  &  Bingham,     (59  O.  III.  to  1  &  2  O.  IV.)  S  rds. 
Bingham,  (3  O.  IV.  to  4  W.  IV.)  10  vols. 

Bmgham's  New  Cases  (4  W.  IV.  to  3  Vict)  6 

Yols. 
Manning  &  Granger,      (3  to  4  &  5  Vict  to  — •)  2  t<^ 

and  ToL  IIL  part  1. 

Marshall,  (54  to  57  G.  HI.)  2  vols. 

Moore,  (57  G.  IIL  to  8  G.  IV.)  12  Tols. 

Moore  &  Payne,  (9  G.  IV.  to  1  fc  2  W.  IV.)  5  toIs. 

Moore  &  Scott,  («  to  4  W.  IV.)  4  vols. 

Scott,  (4  W.  IV.  to  3  Vict)  8  vols. 

Scott^s  New  Reports  (3  to  5  Vict)  3  vols., 

and  yoL  IV.  parts  1, 2,  aiid  3. 

SXCHEQinSE— FLEAS  ODE. 

Anstrather,  (32  to  37  G.  IIL)  3  vols. 

Forrest,  (41  G.  HI.)  1  part 

Wightwick,  (50  &  51  G.  IIL)  1  vol. 

Price,  (54  G.  IIL  to  5  G.  IV.)  13  vols. 

M'Cleland,  (4  &  5  G.  IV.)  1  voL 


Digitized  by  CjOOQIC 


THX  mxpoETsms.  333 

M'Cleland  &  Younge,     (5  &  6  G.  lY.)  1  yoL 
Yoimge  &  Jervis,  (7  to  1 1  G.  IV.)  8  vols. 

Crompton  &  Jervis,        (11  G.  IV.  to  1  &  2  W.  IV.)  2  vols, 
Crompton  &  Meeson,      (iS  to  4  W.  IV.)  2  vols. 
Crompton,   Meeson   & 

Roscoe,  (4  to  6  W.  IV.)  2  vols. 

Meeson  &  Welsby,         (6  W.  IV.  to  5  &  6  Vict)  9  vols.,  and 

vol  X.  part  1. 
CTyrwhitt,  (11  G.  IV.  to  5  W.  IV.)  6  vols. 

c  Tjrrwhitt  &  Granger,     (5  &  6  W.  IV.)  1  vol 

EXCHEQUER— EQUITY  SIDE. 

Wilson,  (57  G.  III.)  part  1. 

Daniell,  (57  to  59  G.  III.)  1  vol 

Younge,  (11  G.  IV.  to  1  W.  IV.)  1  voL 

Younge  &  CoUyer,  (4  W.  IV.  to  4  Vict)  3  vol*,  and 

vol.  IV.  parts  1  and  2. 

NISI  PRiua 

Peake,  (30  to  52  G.  III.)  2  vols. 

Espinasse,  (33  to  47  G.  III.)  6  vols,  in  3. 

Campbell,  (48  to  56  G.  III.)  4  vob. 

Starkie,  (57  G.  III.  to  3  G.  IV.)  2  vols,  and  1 

part 
Ryan  &  Moody,              (4  to  7  G.  IV.)  1  voL 
^  Moody  &  Malkin,           (8  G.  IV.  to  1  W.  IV.)  1  vol 
Moody  &  Robinson,       (1  W.  IV.  to )  1  voL,  and  vol 

IL  parts  1, 2f  and  3. 

I  Holt's  C.  P.  (55  to  58  G.  III.)  1  vol 

Gow's  C.  P.  (58  to  59  G.  III.)  1  vol 

Carrington  &  Pajrne,     (4  G.  IV.  to  4  Vict)  9  vols. 
Carrington  &  Marsh- 
man,  (3  to  6  Vict)  voL  L  parts  1  and  2. 
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ADMntALTT. 

IfarriotI, 

(16  to  19  O.  IIL)  1  VoL 

Robinson, 

(39  to  48  O.  IIL)  6  vols. 

Edwaids, 

(48  to  50  O.  IIL)  1  voL 

DodwMi, 

(61  to  65  G.  m.)  2  ToU. 

Haggard, 

{2  O.  IV.  to  1  Vict.)  8  vols. 

Robinson, 

1840,  {2  Vict,  to  4  Vict)  part  1. 

PRIVT  OOUNCIIi. 

Acton, 

(49  &  50  O.  IIL)  1  voL  and  1  part 

Knapp, 

(11  O.  IV.  to  — -)  8  vols. 

Moore,  R  T, 

(6  W.  rv.  to )  1  vol,  and  voL 

IL  parts  1  and  2. 

Moore's  R  T. 

East  India  Appeals  (6  W.  IV.  to 

)  2  vols. 

BOCLBBIAffnCAL  AND  OOUBT  OF  DELBQATBBL 

Phimmore,  (49  O.  IIL  to  1  &  2  G.  IV.)  3  vols. 

Addams,  (2  to  7  G.  IV.)  2  vols,  and  1  part 

Haggard,  (8G.rV.  to ) 3 vols. and S parts. 

Curteis,  (6  W.  IV.  to )  2  vols. 


Rose, 
Buck, 

Glyn  h  Jameson, 
Montagu  &  M' Arthur, 
Montagu, 
Montagu  &  Bligh, 
Montagu  &  Ayrton 
Montagu  &  Chitty, 
Deacon  &  Chitty, 
Deacon, 

Montagu,  Deacon  &  > 
DeGex,  5 


BANKRUPTCT. 

(50  to  66  G.  nL)  2  vols. 

(57  to  60  G.  IIL)  1  v<d. 

(1  to  8  G.  IV.)  2  vds. 

(9  O.  IV.)  1  voL 

(1  4  «  W.  IV.)  1  vot 

(2  &  3  W.  IV.)  1  vol 

(3  W.  IV.  to  2  Vict)  3  vds. 

(3  Vict,  to  4  Vict)  1  voL 

(2  to  5  W.  IV.)  4  vols. 

(5  W.  IV.  to  3  Vict)  4  vols. 

(4  Vict  to  )  vol  L  and  voL 

IL  parts  1  and  2. 
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ELECTION  CASEa 


Douglas, 

Eraser, 

Luder, 

Peckwell, 

Corbett  &  Daniell, 

Cockbum  &  Rowe, 

Perry  &  Knapp, 

Knapp  &  Ombler, 

Falconer  &  Fitzherbert, 

Barron  &  Austin, 


(15  &  16  G.  III.)  4  vols, 
(16to  — G.  III.)2vols. 
(25  to  31  G.  III.)  3  vols. 
(43  to  —  G.  III.)  2  vols. 
(59  G.  III.)  1  voL 
(2  &  3  W.  IV.)  1  vol. 
(2  &  3  )V.  IV.J  1  vol. 
(4  &  5  W.  IV.)  1  vol. 

(7  W.  IV.  to )  1  vol. 

(5  and  5  &  6  Vict)  parts  1, 2  and  3. 


MAGISTRATES*  CASES. 
Dowling  &  Ryland,         (2  to  8  G.  IV.)  4  vols. 
Manning  &  Ryland,        (8  G.  IV.  to  1  W.  IV.)  2  vols. 
Neville  &  Manning,        (3  W.  IV.  to  6  W,  IV.)  3  vols. 
Neville  &  Perry,  (7  W.  IV.  to  1  Vict)  parts  1  and  2. 


Leach, 

Russell  &  R]ran, 
Moody, 


CROWN  CASES  RESERVED. 

(1  to  55  G.  III.)  2  vols. 
(39  G.  III.  to  4  G.  IV.)  1  vol 
(5  G.  IV.  to  3  &  4  Vict)  1  vol.  and 
1  part 


Wallis, 

Scboales  &  Lefiroy, 
BalljbBeatty, 
Beatty,  temp.  Hart, 
Molloy,  temp.  Hart, 
Drury  &  Walsh, 
Lloyd  &  Goold, 
Lloyd  &  Goold, 


IRISH  REPORTS. 

CHANCERY. 

1766  to  1785, 1  voL 
1802  to  1806,  2  vols. 
1807  to  1814,  2  vols. 
2parts. 

2  vols,  and  1  part 
1837  to  1842. 

temp.  Plunkett,  1834  &  1836, 1  vol. 
temp.  Sugden,  1835, 1  vol. 
29* 
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Connor  &  Lawson, 
Drorjr  &  Warren, 


Hogan, 

Sansse  &  ScuUy, 

Flanagan  &  Kelly, 


1841,  roL  I. 

1841-2,  vol.  L  parts  1  and  2,  and 
ToL  II.  parte  1  and  2. 

BOLLS' comtT. 

temp.  M'Mahon,  2  toIs. 
temp.  O'Logfalen. 

VOL    l.r 


QUEEITS  BENCH. 


Vernon  &  Scriven, 


Ridgway,  Lapp    and 

Schoales, 
Fox  &  Smith, 
Smith  &  Batty, 
Batty, 

Hudson  Sl  Brooke, 
Alcock  &  Napier, 
Cook  &  Alcock^ 
Jebb  &  Symes, 
Jebb  &  Boorke, 


1786  to  1788,  with  some  cases  in  the 
Irish  house  of  lords,  1  toL 

(34  and  35  G.  III.)  1  vol 
1822  to  1824, 1  yoL 

1824  and  1825, 1  toL 

1825  and  1826, 1  toL 
1827  to  1830, 1  YoL  S  parts. 
1831  to  1833, 1  ToL 

1833  to  1834,  1  part 
1838  to  1840,  2  Yols. 
1842,  part  1. 


Smythe, 


COMMON  PLEAS. 
1839  to  1840. 


NISI  PRITO. 

Armstrong  &  Macartney,         1842 


Hayes, 

Hayes  &  Jones, 

Jones, 

Jones  6c  Carey, 


EXCHEQUER. 

(10G.IV.to2W.IV.)lvoL 
1831  to  1832,  3  parts. 
1835  to  1837, 1  ToL  and  2  parts. 
1838  to  1839,  2  parts. 


Longfield  &  Townsend,  parts  1  to  3, 1842. 
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APPEALS  AND  WRITS  OF  ERROIL— HUSH  PARLIAMENT. 


Ridgway, 


Akock, 
Welsh, 
Welrii, 


Jebb, 


Convoy, 

Crawford  d&  Diz, 
Crawford  &  Diz, 
Law  Recorder, 
Law  Recorder, 


1784  to  1798,  3  Tols. 

RBQI8TRT  CA8E& 

1832  to  1839, 2  parts. 
Cases  at  Sligo,  1838, 1  part 
Case  of  James  Feigfany,  1838. 

CROWN  CASES  RESERVED. 
1822  to  184a 

mSCELLANEOUS. 

Custodiam  Reports.     Published  in 
1795. 
.  Cases  in  all  the  courts,  1838,  1  voL 
Circuit  cases,  1839,  3  parts, 
in  all  the  courts,  1833  to  1838, 6  vols, 
third  series,  1838  to  1840, 2  vols. 


SCOTCH  REPORTS. 


APPEAL  CASES  TO  THE  HOUSE  OF  LORDa 


Robertson, 

Shaw, 

Wilson  &  Shaw, 

Shaw  Sl  Maclean, 

Maclean  &  Robinson, 

Robinson, 


1707  to  1827, 1  voL 
1821  to  1824,  2  TOls. 
1825  to  1834,  7  vols. 
1835  to  1838,  3  vols. 
1839  to  1840,  1  vol 
1840,  part  1. 


Sj^me^ 
Swinton, 


Ferguson, 


HIGH  COURT  OF  JUSTICIARY. 

1826  to  1829,  1  vol. 

1835  to  1840, 1  voL  and  3  parts. 

CONSISTORY  COURT. 

1  vol 
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SEBSIONB  COURT. 

SbaM,  Dunlop,  Bell  Sl 

Murray 9  18S1  to  1836, 16  ToI& 

Dunlop,  Bell  &  Murray,  1838  to  1840, 1  yoL  and  5  parts. 
Deas  Sl  Anderson,  1629  to  1832,  5  vols. 

LOWER  CANADA. 
KIN0*8  BE19CH  AND  COURV  OF  AFPEALa 
Stuart,  1810  to  1836. 

NOVA  SCOTIA. 
ADMDtALTr. 

Stewart,  1803  to  1813. 


AMERICAN  REPORTS.* 

UNITED    STATES. 

1.  SUPREME  COURT. 

Dallas'  Reports.  From  1790  to  1800, 4  yob. 
Cranch's  Reports.  1800  to  1815^  9  yols. 

Wheaton's  Reports.  1816  to  1827, 12  yols. 

Peters'  Reports.  1827  to  1844, 17  vols. 

Howard's  Report&  1843, 1  yoL 

3.  CIRCUIT  COURT. 
First  Circuit. 
Gallison's  Reports.  From  1812  to  1815, 2  yols. 

*  In  the  list  which  fonows,  the  author  hat  been  much  indebted  to  a  catalofne 
of  Meesra.  Little  Sl  Brown,  of  Boeton.  The  oceationf  are  bat  few  where  he 
haa  had  oceaaion  to  differ  from  their  etatement 
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Mason's  Reports;  From  1816  to  1630, 5  toIs. 

Sumner's  Reports.  1830  to  18S9,  S  Tols. 

Story's  Reports.  1839  to  1841, 1  toL 

Second  Cireuit 
Paine's  Reports.  From  1810  to  18i86, 1  toL 

T%ird  Circuit. 

Dallas'  Reports.  [The  2d,  3d,  and  4th  Tolmnes  contain 
cases  decided  in  this  court,  from  April  term,  1792,  to  October 
term,  1806,  indnsiye.] 

Wallace's  (J.  B.)  Cases.  May  sessions,  1801. 

Peters'  C.  C.  Reports.  From  1803  to  1818, 1  toL 

Washington's  C.  C.  Reports.  1803  to  1827, 4  toIs. 

Baldwin's  Reports.  1829  to  1833, 1  toL 

Fourth  Circuit. 
Brockenbrougfa's  Reports.         From  1802  to  1832, 2  rote. 

Sencnth  Circuit. 
M'Lean's  Reports.  From  1829  to  1839. 

9L  msTRicr  COmtTSL 
District  qf  Maine. 
-  Ware's  Reports.  From  1822  to  1839, 1  toL 

District  qf  New  York. 
Van  Ness'  Reports.  1  voL 

District  qf  Pennsylvania. 
Peters'  Admiralty  Decisions.     From  1792  to  1807, 2  rote. 

Eastern  District  qf  Pennsylvania. 
Gilpin's  Reports.  From  1828  to  1836, 1  toL 
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District  qf  South  Carolina. 
Bee's  AdmiiaUjr  Reports.         From  1793  to  1805, 1  vol 

STAT«   REPORTS. 

Maine. 

Oreenleaf s  Reports.  From  1820  to  1832, 9  rds. 

Fairfield's  Reports.  1833  to  1835,  S  ycHm. 

Shepley's  Reports.  1836  to  1841, 7  Tok. 

Appleton's  Reports.  1841^  2  r^jis. 

New  Han^hirt. 
New  Hampshire  Reports.         From  1816  to  1843, 9  rds. 

Vermont. 

N.  Chipman's  Reports.  From  1789  to  1791, 1  toL 
Tyler's  Reports.  1801  to  1803, 2  vols. 

Brayton's  Report&  1815  to  1819, 1  yoL 

D.  Chipman's  Reports.  1789  to  1825, 2  vols. 

Aiken's  Reports.  For     1826  and  1827, 2  toIs. 

Vermont  Reports.  Frrai  1826  to  1837,  9  yds. 
Shaw's  Reports.  1837  to  1839, 2  yols. 

Weston's  Reports.  1839  to  1843, 4  yols. 

Mcusachusetts. 

Massachusetts  Reports.  From  1804  to  1822, 17  vols. 

Pickering's  Report&  1822  to  1840, 24  yok. 

Metcalf  s  Reports.  1840  to  1844, 4  yols. 

Connecticut. 

Kirby's  Reports.  From  1785  to  1788, 1  yoL 

Root's  Reports.  1789  to  1798, 2  yols. 

Day's  Reports.  1802  to  1810,  5  yols. 
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Connecticut  Reports. 


By  Thomas  Day.  From  June 
1814,  to  the  present  tima,  14  vols. 


New  York. 


Coleman's  Cases. 
Coleman  &  Caine's  Cases. 
Caine's  Reports. 
Caine's  Cases. 
Johnson's  Cases. 
Johnson's  Reports. 
Johnson's  Chancery  Reports. 
Cowen's  Reports. 
Wendell's  Reports. 
Hoffinan's  Reports. 
Hill's  Reports. 
Hopkins'  Chancery  Reports. 
Paige's  Chancery  Reports. 
Yeates'  Select  Cases. 
Anthon's  Nisi  Prius  Cases. 
Rogers'  New  York  City  Hall 

Recorder. 
Wheeler's  Criminal  Cases. 
Hall's  Reports. 
Edwards'  Chancery  Reports. 
Clarke's  Chancery  Reports. 


From  1794  to  1800, 1  vol. 

1794  to  1806,  1  voL 

1803  to  1805,  3  vols. 
For     1804  and  1805, 2  vols. 
From  1799  to  1803,  3  Tols. 

1806  to  1823, 20  vols. 

1814  to  1823,  7  Tols. 

1823  to  1828,  9  Tols. 

1828  to  1841, 26  vols. 

1839  to  1840, 1  TOL 

1841  to  1842,  4  Tols. 

1823  to  1826, 1  yoL 

1828  to  1841,  9  Tols. 
Published  in  1811, 1  vol. 
From  1808  to  1818, 1  vol 

1816  to  1821,  6  vols. 
3  vols. 

For     1828  &  1829, 2  vols. 
From  1831  to  1842,  3  vols. 

1839  to  1841, 1  voL 


New  Jersey. 


Coxe's  Report& 
Pennington's  Reports. 
Southard's  Reports. 
Halsted's  Reports. 
Green's  Reports. 
Green's  Chancery  Reports. 
Harrison's  Reports. 


From  1790  to  1795, 1  voL 
1806  to  1813,  2  vols. 
1816  to  1820, 2  vols. 
1821  to  1831,  7  vola 
1831  to  1836,  3  vols. 
1838  to  1841, 1  vol. 
1837  to  1842,  4  vols. 
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Dalhs'  Rqwrta.  From  1 754 1»  1 806, 4  vob. 

Addison's  Reports.  179|  la  17»9, 1  voL 

Testes'  Reports.  1791  to  1806, 4  vols. 

Binney's  Reports.  1799  to  1814,  6  rrfs. 

Sergesnt  &  Rawle's  Reports.  1818  to  18S9, 17  vols. 

Rawle's  Reports.  1828  to  1835, 5  vob. 

Wharton's  Reports.  1835  to  1841, 6  vrfs. 

PennsylTania  Reports.  1889  to  1839, 3  vols. 

Watts'  Reports.  1832  to  1840, 10  vols. 

Watts'  &  Sergeant's  Reports.  1841  to  1843, 4  vols. 

Browne's  Reports.  1806  to  1814, 2  vrfs. 

Adunead's  Reports.  1808  to  1841, 2  vcds. 

Miles'  Reports.  1835  to  1840, 2  vols. 

Delaware. 
Harrington's  Reports.  From  1839  to  1839, 2  vols. 

Mttyland. 
Harris  &  M'Henry's  Reports.    From  1700  to  1799, 4  vols. 
Harris  &  Johnson.  1800  to  1896, 7  vols. 

Harris  &  GilL  1896  to  1899, 2  vols. 

Gin  &  Johnson.  1899  to  1840, 1 1  vols. 

Bland's  Chancery  Reports.  1811  to  1890, 9  vol& 

Firginia. 

Jefferson's  Reports.  From  1730  to  1779, 1  vd. 
Virginia  Cases.  1789  to  1*896, 9  vda. . 

Wythe's  Chancery  Report&  1790  to  1795, 1  voL 

Washington's  Reporta  1790  to  1796, 9  vols. 

Call's  Reports.  1790  to  1818,  6  vols. 

Henning  &  Mmiford's  Reports.  1806  to  1809,  4  vols. 

Mtmford's  Reports.  1810  to  1820,  6  vols. 

Gilmer's  Reports.  During  1820  and  1821, 1  voL 

Randolph's  Reports.  From  1821  to  1828,  6  vols. 
Leigh's  Reports.                    '  1829  to  1839, 11  vols. 
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North  Carolina. 
Martin's  Reports.  1  yoL 

Haywood's  Reports.  From  1789  to  1806, 2  vols. 

Taylor's  Reports.  1789  to  1802, 1  vol 

North  Carolina  Term  Reports.  1816  to  1818, 1  voL 

Conference  Reports,  by  Cam- 
eron &  Norwood.  1800  to  1804,  1  vol. 
Murphey's  Reports.  •  1804  to  1819,  3  vols. 
Carolina  Law  Repository.  1813  to  1816,  2  vols. 
Hawks'  Reports.  1820  to  1826,  4  vols.^ 
Devereux'  Reports.  1826  to  1884,  4  vols. 
Devereux'  Equity  Reports.  1826  to  1834, 2  vols. 
Devereux  &  Battle's  Reports.              1834  to   1840,  4  vols. 

dd  and  4th  vols,  bound  in  one. 
Devereux  &  Battle's  Eq.  Rep.  1834  to  1840,  3  vols. 

Iredell's  Law  Reports.  1840  to  1841, 1  vol 

Iredell's  Equity  Reports.  1840  to  1841, 1  voL 

South  Carolina. 

Bay's  Reports.  From  1783  to  1804, 2  vols. 
Dessausure's  Equity  Reports.  the  revolution  to  1813, 

4  vols. 
South  Carolina  Reports.  1812  to  1816, 2  vols. 

Constitutional  Court  Reports.  1817, 2  vols. 

Nott  &  M'Cord's  Reports.  From  1817  to  1820,  2  vols. 
Constitutional  Reports.  1812  to  1816, 2  vols. 

Constitutional  Reports.  N.  S.    1817  and  1818, 2  vols. 

Harper's  Reports.  For  1823  and  1824, 1  vol. 

Harper's  Equity  Reports.  1824, 1  vol. 

M'Cord's  Reports.  From  1820  to  1828,  4  vols. 
M'Cord's  Chancery  Reports.  1825  to  1827,  2  vols. 

Bailey's  Reports.  1828  to  1832,  2  vols. 

Hill's  Reports.  1833  to  1835,  2  vols. 

Hill's  Chancery  Reports.  2  vols. 

'  ]  Hawks  is  sometimes  cmlled  B^fin  Sf  Hmokt, 
VOL.  11.  30 
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Rice's  Reporti. 
Rice's  Chaaeerj  Reporti. 
Brevard's  Reports. 
Riley's  Chancery  Cases. 
Riley's  Law  Cases. 
Cheves'  Reports. 
M'Mullan's  Chancery  Cases. 


From  1838  to  183§,  1  voL 

1838  to  1839, 1  ToL 
1793  to  1816,  3  T0l& 
1836  to  1837, 1  ToL 
1836  to  1837, 1  voL 

1839  to  1840, 1  ToL 

1840  to  1842. 


Charlton's  (T.  U.  P.)  Reports.  Cases    decided    prerioas   to 

1810, 1  ToL 
Charlton's  (R.  Al)  Reports.       From  1811  to  1837, 1  yoL 
Dudley's  Reports.  1821  to  1833, 1  vol 

Jilahama. 


Alabama  Reports. 
Stewart's  Reports. 
Stewart  &  Porter's  Reports. 
Porter's  Reports. 
Alabama  Reports. 


From  1820  to  1826, 1  vol 
1827  to  1831,  3  Tols. 
1831  to  1834,  5  Tols. 
1834  to  1839,  9  Tob. 

New  Series.    From  1840  to 
1842,  3  Tols. 


Martin's  Reports. 
Martin's  Reports. 

Louisiana  Reports. 


Walker's  Reports. 
Howard's  Reports. 


Laui9iana. 

From  1809  to  1823, 12  toIs. 
N.  S.    From  1823  to  1830,  6 
Tols. 

1830  to  1840, 16  vols. 

From  1818  to  1832, 1  voL 
1834  to  1841,  5  vols. 


Tenfus^u. 
(Dverton's  Tennessee  Reports.    From  1791  to  1815, 2  vols. 
Cooke's  Reports.  1811  to  1814, 1  vol 

Heywood's  Reports.  1816  to  1818,  3  vols. . 

Peck's  Reports.  1822  to  1824,  1  vol 
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Martin  &  Y^rger's  Reports.       From  1885  to  1838, 1  yoL 

Yerger's  Reports. 

1838  to  1837, 10  vols. 

Mei^'  Reports. 

1838  to  1839, 1  vol 

Humphrey's  Reports. 

1839  to  1841,  8  vols. 

Kentucky. 

Hughes'  Reports. 

From  1785  to  1801, 1  voL 

Kentucky  Decisions. 

1801  to  1805, 1  vol 

Hardin's  Reports. 

1805  to  1808,  1  voL 

Bibb's  Reports. 

1808  to  1817, 4  vols. 

Marshall's  (A.  E.)  Reports,                 1817  to  1881,  3  vols. 

Littel's  Reports. 

1888  to  1884,  5  vols. 

lattel's  Select  Cases. 

1795  to  1881, 1  voL 

Monroe's  Reports. 

1884  to  1888,  7  vols. 

Marshall's  (J.  J.)  Reports.                    1889  to  1832,  7  vols. 

Dana's  Reports. 

1833  to  1840,  9  volsi 

Ohio. 

Hanmiond's  Ohio  Reports.        From  1881  to  1839,  9  vols. 

Wright's  Reports. 

1831  to  1834,  1  vol 

Wilcox's  Reports. 

1840  to  1841, 1  vol 

Indiana. 

Blackford's  Reports. 

From  May,  1817,  to  1838,  in- 

clusive, 4  volsi 

niinais. 

Breese's  Reports. 

From  1819  to  1830, 1  voL 

Scammon's  RepcHrts. 

1838  to  1840,  8  vols. 

• 

MissaurL 

Missouri  Reports. 

From  1881  to  1840,  6  vols. 

Arkansas. 

Pike's  Reports. 

From  1837  to  1840, 8  vols. 
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ART.  III^THE  LEGAL  DOCTRINE  OF  INSANITY. 

This  subject  has  not  been  selected  to  point  out  those  mi- 
nute shades  of  mental  derangen 
selves  between  the  extremes  of  mi 
inyolve  the  stability  of  testament 
tempt  here  is.  not  to  designate  the  < 
or  trace  the  various  causes  or  s] 
admitted  importance  on  all  inquisj 
sent  object  is  to  give  an  answer  1 
grte  of  mental  incapacity  is  sujffi 
There  is  common  law  authority 
and  it  is  an  authority  which  is  i 
vicious  will  and  the  unlawful  aci 

crime;  as  these  must  combine,  it  becomes  important  to  trace 
that  want  or  defect  of  will,  which  can  alone  excuse  the 
offender  against  human  laws.  The  language  of  the  first 
vmerian  professor,  shoiild  not  be  omitted  in  this  connexion. 
<<An  involuntary  act,  as  it  has  no  claim  to  merit,  so  neither 
can  it  induce  any  guilt;  the  concurrence  of  the  will,  when  it 
has  its  choice  either  to  do  or  to  avoid  the  fact  in  question, 
being  the  only  thing  that  renders  human  actions  either  praise- 
worthy or  culpable.  Indeed  to  make  a  complete  crime,  cog- 
nisable by  human  laws,  there  must  be  both  a  will  and  an  act 
In  all  temporal  jurisdictions,  an  avert  act,  or  some  open  evi- 
dence of  an  intended  crime,  is  necessary  in  order  to  demon- 
strate the  depravity  of  the  will,  before  the  man  is  liable  to 
punishment.  And  as  a  vicious  will,  without  a  vicious  act,  is 
no  crime,  so,  on  the  other  hand,  an  unwarrantable  act,  with- 
out a  vicious  will,  is  no  crime  at  all.  So,  that  to  constitute  a 
crime  against  human  laws,  there  must  be  first  a  vicious  will, 
and  secondly  an  unlawful  act,  consequent  upon  such  vicious 
will." 
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The  first  degree  then  of  mental  Ibcapacity,  in  which  the 
will  does  not  join  with  the  act,  arises  firom  a  defective  or 
ritiated  understanding,  as  exhibited  in  cases  of  idiotcy  or 
lunacy.  The  existence  of  this  incapacity  is  a  sufficient  dis- 
charge. It  has  been  clearly  and  distinctly  defined.  It  means 
a  total  perversion  or  absence  of  the  intellectual  faculties,  an 
entire  deprivation  of  the  understanding  and  memory.  The 
defect  must  be  unequivocal  and  plain;  not  the  mere  impulse 
of  passion,  but  an  absolute  dispossession  of  the  firee  and  natural 
agency  of  the  human  mind.  But  the  doctrine  of  the  common 
law  goes  further.  If  there  be  only  a  partial  degree  of  insanity 
mixed  with  a  partial  degree  of  reason,  not  a  full  and  com- 
plete reason,  but  a  competent  use  of  it  sufficient  to  have 
restrained  those  passions  which  produced  the  crime;  if  in  the 
language  of  the  solicitor-general  on  the  trial  of  lord  Ferrers, 
there  be  thought  and  design,  a  faculty  to  distinguish  the  na- 
ture of  actions,  to  discover  the  difference  between  moral  good 
and  evil,  then  upon  the  fact  of  the  offence  proved,  the  judg- 
ment of  the  law  must  take  place. 

The  case  of  lord  Ferrers  was  a  plain  case  of  partial  insanity. 
It  was  proved  before  the  house  of  lords,  on  his  trial,  that  he 
was  occasionally  insane,  and  incapable  from  his  insanity  of 
knowing  what  he  did,  or  judging  of  the  consequences  of  his 
actions.  But  the  murder  was  attended  with  circumstances 
indicative  of  deliberation;  and  it  was  the  evidence  of  the 
crown  that  when  he  committed  the  crime,  he  had  capacity 
sufficient  to  form  a  design  and  know  its  consequences.  The 
judgment  of  that  high  court  of  judicature  was,  that  a  com- 
plete possession  of  reason  was  unnecessary,  and  that  it  was 
suffiaient  if  the  party  had  such  possession  of  reason  as  enabled 
him  to  comprehend  the  nature  of  his  actions,  and  discriminate 
between  moral  good  and  evil 

Arnold  who  was  tried  before  justice  Tracy  for  maliciously 
shooting  at  lord  Onslow,  was  to  a  certain  extent  deranged; 
but  it  appeared  that  he  had  formed  a  regular  design,  and 
prepared  the  proper  means  for  carrying  it  into  effect.    It  was 

30* 
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one  of  the  observations  of  the  learned  judge  in  that  case,  that 
it  was  not  every  kind  of  Idle  and  frantic  humour  of  a  man, 
or  something  unaccountable  in  his  actions,  that  would  consti- 
tute that  mania  which  would  exempt  him  from  the  hold  of 
the  law;  but  Aat  whe]\  a  man  was  totally  deprived  of  his 
understanding  and  memory,  and  did  not  know  what  he  was 
doing  any  more  than  an  infant,  a  brute,  or  a  wild  beast,  he 
would  properly  be  exempted  from  justice  or  the  punishment 
of  the  law. 

BilUngham^M  east  was  tried  at  the  Old  Bailey,  before  chief 
justice  Mansfield,  on  the  15th  May,  1813.  A  part  of  the 
defence  was  insanity;  and  upon  that  portion  of  the  case,  the 
diief  justice  stated  to  the  jury,  that  in  order  to  support  such 
a  defence,  it  should  appear  that  the  prisoner  was  incapable  of 
judging  between  right  and  wrong.  That  in  the  qpecies  of 
madness  called  lunacy,  where  persons  are  subject  to  tempo- 
rary paroxisms  in  which  they  are  guilty  of  acts  of  extrava- 
gance, such  persons  committing  crimes  when  they  are  not 
affected  by  the  malady,  would  be  to  all  intents  and  purposes 
amenable  to  justice,  and  that  so  long  as  they  could  distinguish 
good  from  evil,  they  would  be  amenable  for  their  conduct. 
And  that  in  the  species  of  insanity  in  which  the  patient  fan- 
cies the  existence  of  injury,  and  seeks  an  opportunity  of  grati- 
fying revenge  by  some  hostile  act,  if  such  a  person  be  capable 
in  other  respects  of  distinguishing  right  from  wrong,  there 
would  be  no  excuse  for  any  act  of  atrocity  which  he  might 
commit  imder  this  description  of  derangement. 

These  early  cases  have  thus  been  referred  to  in  detail,  be- 
cause they  contain  the  true  doctrine  upon  this  great  question, 
as  exhibited  in  the  opinions  of  the  sound  jurists  of  those  times. 
They  might  be  multiplied  to  a  great  extent;  but  as  thus  pre- 
sented they  are  sufficient  to  aid  us  in  our  inquiry  as  to  the 
degree  of  mental  incapacity  which  must  exist  to  excuse 
crime. 

The  result  of  this  reference  finds  a  sufficient  excuse  in  that 
total  or  partial  perversion  of  the  intellectual  faculties,  where 
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af 7~' 

the  power  to  distiDgaisb  between  moral  good  and  evil  has 
ceased  to  exist  ^ 

But  there  is  another  degree  of  insanity  which  will  exMse 
crime.  It  is  that  morbid  delusion  of  the  intellect,  which  con- 
stitutes a  sufficient  excuse  when  the  act  t»  $ke  immediatty 
unqualified  offspring  of  the  disease. 

This  doctrine  was  advanced  by  Mr.  Erskine,  in  his  defence 
of  Hadfield;  and  as  the  law  then  decided  would  seem  to  con- 
flict with  the  old  doctrines^  we  shall  introduce  in  this  connex* 
ion,  the  £Eu:ts  of  that  case  with  more  minuteness  than  other- 
wise Wjould  be  necessary.  The  case  itself  is  the  illustration 
of  a  new  principle. 

^  James  Hadfield  was  tried  in  Westminster  hall,  in  the  year 
1900,  before  a  special  commission,  for  high  treason  in  shoot- 
ing at  the  king  in  Drury  Lane  theatre..  It  was  proved  that 
he  had  been  a  private  soldier  in  a  dragoon  regiment,  and  in 
the  year  1793,  received  many  severe  wounds  in  battle,  near 
Lisle,  which  had  caused  partial  derangement  of  mind;  and  he 
had  been  dismissed  from  the  army  on  account  of  insanity. 
When  affected  by  his  disorder,  he  imagined  himself  to  hold 
intercourse  with  God,  sometimes  called  himself  Crod  or  Jesus 
Christ,  and  used  other  expressions  of  the  most  irreligious  and 
blasphemous  kind,  and  also  committed  acts  of  the  greatest 
extravagance;  but  at  other  times  he  appeared  to  be  rational, 
and  discovered  no  symptom  of  mental  insanity  or  disorder. 
On  the  11th  of  May  preceding  his  commission  of  the  act  in 
'question,  his  mind  was  very  much  disordered,  and  he  used 
many  blasphemous  expressions.  At  one  or  two  o'clock  on 
the  following  morning,  he  suddenly  jumped  out  of  bed,  and 
alluding  to  his  child,  a  boy  of  eight  months  old,  of  whom  he 
was  usually  remarkably  fond,  said  he  was  about  to  dash  his 
brains  out  against  the  bed  post,  and  that  God  had  ordered  him . 
to  do  so;  and  upon  his  ^ife  screaming,  and  his  friends 
coming  in,  he  ran  into  a  cupboard  and  declared  he  would  lie 
there,  it  should  be  his  bed^  and  Crod  had  said  so;  and  when 
doing  this,  having  overset  some  water,  he  said  he  had  lost  a 
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great  deal  of  blood.  On  the  same  and  the  following  day,  he 
used  many  incoherent  and  blasphemous  expressions.  On 
the  morning  of  the  15th  of  May,  he  seemed  worse;  said  that 
he  had  seen  God  in  the  night,  that  the  coach  was  waiting, 
and  that  he  had  been  to  dine  with  the  king.  He  spoke  Tery 
highly  of  the  king,  the  royal  family,  and  particularly  of  ihb 
duke  of  York.  He  then  went  to  his  master's  work-diop, 
whence  he  returned  to  dinner  at  two,  but  said  that  he  stood 
in  no  need  of  meat,  and  could  Uto  without  it  He  ad^ed  for 
tea  between  three  and  four  o'clock,  and  talked  of  being  made 
a  member  of  the  society  of  odd  fellows;  and  after  repeating 
his  irreligious  expressions,  went  out  and  repaired  to  the 
theatre.  On  the  part  of  the  crown,  it  was  proved  that  he  had 
sat  in  his  place  in  the  theatre  nearly  three  quarters  of  an  hour 
before  the  king  entered;  that  at  the  moment  when  the 
audience  rose,  on  his  majesty's  entering  his  box,  he  got  up 
above  the  rest,  and  presenting  a  pistol  loaded  with  slugs, 
fired  it  at  the  king's  person,  and  then  let  it  drop;  and  when 
he  fired,  his  situation  appeared  favourable  for  taUng  aim,  for 
he  was  standing  upon  the  second  seat  from  the  orchestra  in 
the  pit,  and  he  took  a  deliberate  aim,  by  looking  down  the 
barrel  as  a  man  usually  does  when  taking  ainu  On  his  ap- 
prehension, amongst  other  expressions,  he  said  that  *  he  knew 
perfectly  well  his  life  was  forfeited,  that  he  was  tired  of 
life,  and  regretted  nothing  but  the  fate  of  a  woman  who  was 
his  wife,  and  would  be  his  wife  a  few  days  longer  he  sup- 
posed.' These  words  he  spoke  calmly  and  without  any 
apparent  derangement ;  and  with  equal  Caithness  repeated  that 
he  was  tired  of  life,  and  said  that  <  his  plan  was  to  get  rid  of 
it  by  other  means;'  he  did  not  intend  any  thing  against  the 
life  of  the  king,  he  knew  the  attempt  only  would  answer  his 
purpose." 

Lord  Bedesdale  the  attorney-general,  took  the  ground  as 
laid  down  by  lord  Coke  and  by  lord  Hale,  that  to  protect  a 
man  from  criminal  responsibility,  there  must  be  a  total  depri- 
vation of  memory  and  understanding.    A  position  which  lord 
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Kenyon,  from  the  testimony  of  the  crown,  was  inclined  un- 
hesitatingly to  adopt  Mr.  Erskine  in  that  defence,  which 
time  and  judicial  recognition  has  dignified  with  authority, 
put  the  case  as  one  of  a  species  of  insanity,  in  the  nature  of  a 
morbid  delusion  of  the  intellect  Of  a  delusidn  where  there 
was  no  frenzy,  and  where  the  relation  between  the  act  and 
the  disease  was  apparent  The  argument  did  not  press  that 
as  insanity  which  exhibits  itself  in  violent  passions  or  ma- 
lignant resentments  acting  upon  real  circiunstances,  where  the^ 
ordinary  perceptions  of  the  mind  have  free  sway.  But  to 
use  hiaown  language,  ^he  alone  can  be  emancipated  whose 
disease  consists  not  merely  in  seeing  with  a  prejudiced  eye, 
or  with  odd  and  absurd  particularities  differing  in  many 
respects  from  the  contemplation  of  sober  sense,  upon  the  actual 
existence  of  things;  but  be  only  whose  whole  reasoning  and 
corresponding  conduct,  though  governed  by  the  ordinary  dic- 
tates of  reason,  proceed  upon  something  which  has  no  founda- 
tion or  existence." 

The  doctrine  thus  advanced  was  adopted  by  the  court;  and 
80  fully  satisfied  was  lord  Kenyon  with  its  soundness  and 
justice,  that  he  delivered  his  opinion  to  the  attorney-general, 
as  the  opinion  of  the  whole  court,  that  the  trial  should  not  be 
further  proceeded  in. 

This  species  of  insanity  lies  between  the  extremes  of  mania 
and  idiotcy ;  hence  the  difficulties  which  are  daily  encountered 
in  marking  and  defining  its  traits  and  symptoms.  It  is  hal- 
lucination; and  to  the  extent  to  which  it  goes,  the  subject 
of  it  is  as  irrespodsible  as  if  he  were  generally  insane.  The 
form  which  this  species  of  partial  insanity  assumes,  is  the 
entertaining  of  a  morbid,  false  belief  that  something  exists 
which,  if  it  did  exist,  would  justify  the  act  done.  The  mind 
may  be  thus  under  delusion,  and  yet  very  acute  on  other  sub«> 
jects.  The  acting  upon  an  unfounded  belitfSs  a  proof  of  in- 
sanity; and  if  the  belief  produces  an  uncontrollable  state  of 
mind,  the  party  cannot  be  held  responsible  for  acts  done 
while  in  that  state.    When  the  sense  is  so  far  perverted  that 
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the  party  mistakes  a  pre«(snt  offered  to  him  by  the  hand  of  a 
frieiMl,  for  a  pistol,  and  in  self-defence  he  kills  his  firiend,  the 
act  will  be  excused.  The  delusion  would  be  in  the  supposi- 
tion that  the  ojq^te  party  had  a  design  upon  his  life;  andhe 
acts  up(m  that  belief,  and  kills  in  self-defence.  Or  he  might 
believe  the  act  was  commanded  by  God,  or  by  superior  ao* 
thority,  as  was  the  case  of  Martin,  who  was  indicted  and 
acquitted  for  setting  fire  to  the  cathedral  church  of  York. 
The  case  of  the  convict  who  was  recently  tried  in  this  country 
for  destroying  the  life  of  a  warden  of  one  of  the  penitentiaries^ 
furnishes  a  correct  illustration  of  this  species  of  insanity. 
The  judge  who  tried  the  case  recognised  and  enforced 
these  principles  of  the  law.  If  the  priscmer,  says  he,-  appre- 
hended that  he  should  be  punished  by  the  shower-bath,  or  by 
a  day  in  solitary  confinement,  even  the  delirium  would  not 
excuse  the  killing  of  the  warden,  because  such  degree  of  pun- 
ishment would  not  justify  mortal  resistance.  But  if  the  pri- 
soner believed  the  warden  meant  to  deprive  him  of  life  in 
solitary  confinement  or  with  poison,  then  the  acting  on  this 
belief  would  have  excused  him  from  legal  accountability. 

As  the  application  of  these  rules  depends  upon  the  interpre- 
tation which  is  to  be  given  in  each  particular  case  to  ibe 
expressions  of  the  prisoner,  difficulties  must  occur.  But  they 
are  difficulties  which  are  not  to.  be  removed  by  destroying  the  ' 
rule.  The  legal  principle  which  recognises  a  morbid  delusion 
as  an  excuse  and  exemption  from  crime,  is  not  to  be  set  aside, 
and  a  new  doctrine  substituted  which  defines  every  idle  and 
firantic  humour,  dejection  of  spirits  or  revenge,  no  matter  what 
may  be  the  exciting  cause,  as  such  insanity  as  will  exempt  a 
person  from  punishment  In  civil  cases  the  law  avoids  every 
act  of  the  lunatic,  although  the  delusion  may  be  extremely 
circumscribed.  Here  there  may  be  degrees  of  mental  weak- 
ness, or  eccentricity  sufficient  to  sustain  a  commission  of 
hinacy,  and  yet  the  party  may  find  no  fetvour  at  the  bar  of  a 
criminal  court  A  man  may  be  a  fit  subject  for  a  commis- 
sion of  lunacy,  but  by  no  means  does  it  follow  that  the  fects 
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which  sustain  it  will  be  sufficient  to  exempt  him  from  the 
consequences  of  a  criminal  offence. 

To  excuse  a  man  in  the  commission  of  a  crime,  he  must 
at  the  period  when  he  committed  the  offence,  have  been 
wholly  incapable  of  distinguishing  between  good  and  evil,  or 
of  comprehending  the  nature  of  what  he  was  doing;  a  state 
of  mind  distinct  from  that  which  is  merely  unequal  to  the 
pursuit  of  a  regular  and  continued  line  of  conduct,  or  the  man- 
agement of  private  affairs.  The  conclusion  to  which  I  have 
arrived  from  an  examination  of  the  authorities  upon  this  sub«> 
ject,  is  anticipated  in  referring  to  them.  The  doctrine  of  the 
law  is  plain,  intelUgible,  consistent;  and  it  depends  upon  rea- 
son and  common  sense. 

If  there  be  a  total  permanent  xoant  qfreaaan^  as  exhibited 
in  mania  or  idiotcy,  or  if  there  be  a  total  temporary  want  qf 
ity  as  shown  in  morbid  delusion,  the  judgment  of  the  law 
cannot  take  place. 

Such  are  the  degrees  of  insanity  the  existence  of  which 
will  excuse  the  commission  of  crime.  They  are  the  only 
degrees  recognised  by  the  authorities.  They  constitute  the 
law. 

An  effort  has  been  made  to  <^reate  a  third  degree,  under 
the  influence  of  which,  like  immunity  should  be  afforded.  It 
supposes  a  case  of  partial  insanity  without  delunon,  a  species 
of  insanity  which  does  not  allow  itself  to  be  brought  within 
the  restraint  of  a  definition.  '  This  was  not  the  law  of  Had- 
field's  case.  The  defence  did  not  rest  on  this  dangerous  foun- 
dation. The  counsel  distinctly  disclaimed  it  It  is  a  doctrine 
which  the  law  abhors.  As  if  the  man  who  broods  over  inju- 
ries actually  received,  the  process  acting  upon  some  mal-confor- 
mation  of  the  mind  ending  in  insanity,  should  not  be  accouut- 
able  to  human  laws  and  be  made  an  example  to  deter  others: 
It  can  never  be  that  he  who  exhibits  violent  passions  or  malig- 
nant resentments,  springing  from  real  circiunstances,  can  be 
placed  in  the  same  position  with  him  who  is  impelled  to  evil 
by  some  morbid  delusion.    Nor,  do  the  revered  authorities  of 
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the  law  in  any  way  sustain  a  doctrine  that  is  so  well  dakm^ 
lated  to  disturb  the  order  of  society,  and  bring  confusion  on 
the  country.i 

There  is  no  partial  insanity  where  delusion  does  not  exist 
This  is  the  true  test  The  partial  insanity  which  is  claimed 
for  those  who  act  upon  existing  faeU  and  human  resents 
mentSy  observation  has  shown^  is  of  that  temporary  character 
which  places  its  object  in  a  state  of  convalescence  when  the 
judicial  investigation  has  dosed.  In  this,  surely  the  safety  of 
the  true  doctrine  is  discernible. 

That  a  feeling  of  insecurity  must  prevail  when  the  plain 
doctrine  of  law  shall  give  place  to  the  teachings  of  the  modem 
school,  is  a  consequence  which  is  inevitable.  Even  now  a 
solemn  appeal  has  been  made  to  the  judiciary  to  proclaim  the 
law  as  it  is. 

Within  the  last  few  months  the  attention  of  the  house  of 
lords  was  called  in  an  impressive  manner,  to  the  abuse  of  the 
plea  of  insanity  in  criminal  cases.  The  circumstances  under 
which  this  appeal  was  made,  are  thus  described  in  a  periodi- 
cal of  the  day.  <<A  gentleman  in  the  vigour  of  life,  of  most 
amiable  character,  incapable  of  giving  offence  or  doing  an 
injury  to  any  individual,  was  murdered  in  the  streets  of  the 
metropolis  in  open  day.  The  assassin  was  secured,  was  com- 
mitted for  trial,  that  trial  had  taken  place,  and  he  had  escaped 
with  impimity."  The  mind  of  the  British  public  had  become 
intensely  excited  upon  this  exhibition,  and  the  impression  had 
strengthened,  that  the  laws  relating  to  insanity  were  inade- 
quate to  secure  the  safety  of  the  subject 

Lord  Lyndhurst  in  introducing  the  case  to  the  peers,  was 
not  insensible  to  the  circumstances,  which  had  created  a  deep 
impression  in  the  house  and  among  the  public  With  him 
the  matter  was  rendered  more  difficult,  from  the  fact  that  the 
nature  of  partial  insanity  was  but  imperfectly  understood. 
That  such  a  malady  was  known  to  the  law  and  would  ex- 
cuse the  offender,  he  most  decidedly  admitted.    The  doctrine 

'  See  Hadfield^t  am. 
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of  morbid  delusion,  was  a  doctrine  of  law.  The  lord  chftti* 
cellor  cited  the  opinions  of  the  different  judges,  beginning 
with  justice  Le  Blanc,  in  1812,  and  ending  with  lord  chief 
justice  Denman,  m  1840.  The  latter  was  delivered  on  the 
trial  of  Edward  Oxford,  who  was  indicted  for  high  treason,  in 
shooting  at  the  Queen  on  the  lOth  of  June,  1840.  On  that 
trial,  it  was  the  opinion  of  the  whole  court,  that  if  the  pri- 
soner was  labouring  under  that  species  of  insanity  which 
would  indicate  that  he  was  not  aware  of  the  nature,  charac- 
ter, and  consequences  of  the  act  he  was  committing,  he  would 
be  excusable;  or  in  other  words,  if  he  was  under  the  influence 
of  a  diseased  mind,  and  was  really  unconscious  at  the  time 
he  was  committing  the  act,  that  it  was  a  crime.  Lord  L3rnd- 
hurst,  moreover,  thought  that  it  would  be  futile  to  attempt  to 
define  or  describe  the  particular  sort  of  disease  that  would  be , 
sufficient  to  excuse  the  violation  of  human  laws,  nor  could 
the  evil  be  remedied  by  any  alteration  of  the  law,  or  its  mode 
of  administration,  hotd  Brougham  was  not  silent  upon  this 
announcement.  He  said  that  if  the  offender  against  the  law, 
knew  that  he  was  killing  a  man,  and  that  it  was  an  act  which 
the  law  had  forbidden,  that  was  a  test  of  his  sanity ;  it  was  the 
sound,  consistent,  and  true  test  The  difficulty  in  his  opinion, 
was  not  in  the  law,  but  with  the  judges,  who  did  not  always 
use  the  same  language  in  laying  down  the  law  of  responsi- 
bility. 

The  subject  introduced  to  the  peers,  under  the  auspices  6{ 
high  authority,  was  ably  and  dispassionately  discussed  by 
nearly  every  member  of  the  house;  and  the  lawyer  will  feel 
a  just  pride  on  rising  from  its  perusal,  to  find  that  the  inte- 
grity of  the  law  was  so  entirely  maintained.  These  delibera- 
tions resulted  in  an  unanimous  request  that  the  lord  chancel- 
lor should  take  the  opinions  of  the  judges,  in  order  that  a 
more  authoritative  declaration  of  the  law  should  be  promul- 
gated, than  that  which  could  emanate  from  the  debates  of  a 
deliberative  assembly. 

In  pursuance  of  this  request,  several  questions,  five  in  num- 

VOL.  XL  31 
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ber,  were  piqposed  to  the  judgei.  Of  thefiTe^thieeiefened 
toqueetmisofeTideDoe.  The  first  and  fourth  touch  the  great 
questkm  of  legal  aooountability,  and  as  read  by  lord  chief  jos- 
tice  Tindal,  are  in  substance  as  foUows: 

<<  What  is  the  law  respiting  alleged  crimes  committed  by 
persons  afflicted  with  insane  delnsion,  in  respect  of  one  or 
more  particnkr  subjects  or  persons;  as  for  instance  when  at 
the  time  of  the  commission  of  ibe  alleged  crime,  the  accused 
knew  he  was  acting  contrary  to  law,  but  did  the  act  com- 
pQtined  of  with  a  view,  under  the  influence  of  insane  delusion, 
of  redressing  or  revenging  some  supposed  grievance  or  injury, 
or  of  producing  some  supposed  public  benefit?"  The  judges 
were  of  opinion  that  in  the  case  supposed,  the  party  was 
equally  guilty  with  a  sane  person. 

^  If  a  person  under  an  insane  delusion  as  to  existing  facts, 
commits  an  offence  in  consequence  thereof,  is  he  thereby 
excused  ?f'  The  judges  said,  if  the  delirium  was  only  partial, 
the  party  accused  was  equally  liable  with  a  person  of  sane 
mind.  If  the  accused  killed  another  in  self-defence,  he  would 
be  entitled  to  an  acquittal;  but  if  committed  for  any  supposed 
injury,  he  would  then  be  liable  to  the  punishment  awarded 
by  ibe  laws  to  his  crime. 

These  opinions  in  relation  to  monomania  are  nothing  more 
than  a  recognition  of  the  authorities  upon  which  the  well 
tried  principles  of  the  law  are  founded.  They  were  given  to 
counteract  heresies,  which  are  so  well  calculated  to  introduce 
confusion  and  disorder  in  the  most  important  department  of 
the  admimstration  of  justice. 

The  times  would  seem  to  have  justified  this  solemn  call  on 
the  judiciary.  We  are  inundated  with  works  upon  this  sub- 
ject by  medical  writers,  until  the  question  of  responsibility 
has  become  tangled  in  the  extreme.  Homicidal  tendencies, 
and  homicidal  propensities,  are  the  questions  for  discussion, 
and  modem  writers  are  quoted  and  relied  upon  to  sustain  the 
aflkmative  of  that  abused  proposition,  that  the  very  proneness 
to  homicide,  is  of  itself  a  state  of  insanity,  of  an  insanity  more- 
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over  that  does  not  remove  its  object  from  the  public  eye^  or 
designate  any  mode  of  treatment  by  which  an  example  might 
be  rendered  effective  to  the  poblic  mind. 

The  report  of  the  judges  has  placed  the  whole  doctrine  of 
insanity  within  those  intelligible  limits,  which  years  before 
were  marked  out  by  Mansfield  and  Kenyon.  As  a  doctrine 
of  law,  it  is  certain  and  well  defined;  it  addresses  itself  to  our 
reason,  while  at  the  same  time  itjMcures  the  safety  of  alL 


ART.  IV.— ENGLISH  LAW  REFORM. 

A  GREAT  change  within  a  very  few  years  has  come  over  thA 
British  public  Having  rested  steadily  for  a  long  period  on 
the  settled  opinion  and  prejudices  of  their  ancestors-F4o  an 
extent  which  has  been  considered  remarkable  and  character- 
istic of  the  people — ^they  seem  suddenly  to  have  left  their  old 
moorings,  and  launched  boldly  forth  at  once  into  the  wide 
ocean  of  experiment  and  change.  The  Catholic  emancipa- 
tion and  reform  bills  were  the  commencement  of  this  new 
era.  That  they  should  have  been  the  initiative  steps  to  the 
introduction  of  more  liberal  and  free  principles  of  government 
and  political  economy,  was  naturally  to  have  been  expected. 
Law  reform  seems  however  even  to  have  gone  ahead  of  this, 
and  is  advancing  with  rapid  strides,  whether  too  rapidly  or 
not,  is  a  question  which  it  is  not  now  proposed  to  discuss,  and 
to  which  time  will  give  the  most  satisfactory  answer. 

A  commission,  composed  of  Mr.  justice  Wightman,  and 
Messrs.  Austin,  Amos,  Bellenden  Eer,  Starkie,  and  Jardine, 
have  been  and  are  still  under  the  auspices  of  the  government 
engaged  in  the  revision  and  codification  of  the  law  of  Crimea 
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BDd  criminal  prooedure.  They  hare  made  seveial  TaluaMe 
reports,  bui,  the  kgislatare  have  not  at  yet  acted  on  th^n. 
Lord  Broogfaain  in  two  recently  pabliahed  lett^n  to  air  J.  R 
Graham,  aecretary  of  slate  for  the  bcHne  department,  urges 
▼ery  strongly  action  upoh  these  reports,  and  even  recom- 
mends the  appointment  of  a  commission  for  the  pnrpose  of 
framing  a  eivU  code  analogous  to  that  of 'France.  The  re- 
commendation is  sustained  by  aU  the  arguments  which  are 
usual  and  threadbare,  and  only  presented  by  the  terse  and 
nenrous  diction,  and  happy  illustrations  of  the  late  knd  cfaan^ 
cellor,  in  a  more  striking  and  attractive  form. 

We  venture  upon  an  extract,  for  the  purpose  of  accom- 
panying it  with  a  few  remarks. 

**  *  I  will  name  another  authority,  but  of  a  different  kind. 
Mr.  Bentham  thus  wrote  in  recommending  a  code,  whidi  he 
lived  not  to  see  attempted.  The  following  is  th6  language  of 
those  whom  Napoleon  employed  to  prepare  the  code  whidi 
he  actually  made  the  law  of  his  empire.  <Le  Iftgislateur,' 
say  these  enlightened  and  learned  lawyers,  <  ne  doit  pas  perdre 
de  vue  qu'O  (kut  6tre  sobre  de  nouveautis  en  mati^  de  legis- 
lation, par  ce  que  s^il  est  possible  dans  une  institution  nouvelle, 
de  calculer  les  avantages  que  la  thforie  nous  offire,  fl  ne  Pest 
pas  de  comuiitie  tons  les  inconv^nients  que  la  pratique  seule 
pent  dteouvrir;  qu'il  faut  laisser  le  bien,  si  on  est  en  doute  du 
mieux;  qu'en  corrigeant  im  abus,  il  faut  encore  voir  les  dan- 
gers de  la  correction  m^me;  qu'il  seroit  absurde  de  se  livrer 
k  des  id6e8  absolues  de  perfection  dans  des  choses  qui  ne  sont 
susceptibles  que  d'une  bont6  relative;  qu'au  lieu  de  changer 
les  lois,  il  est  presque  toujours  plus  utile  de  presenter  aux 
citoyens  de  nouveaux  motifs  de  les  aimer;  que  I'histoire  nous 
offire  k  peine  la  promulgation  de  deux  ou  trois  bonnes  loix 
dans  I'espace  de  plusfieurs  sicklies;  qu'enfin,  il  n'appartient  de 
proposer  des  changements,  qu'i  ceux  qui  sont  assez  heureuse- 
ment  nte  pour  p6n6trer,  d'un  coup  de  g^nie,  et  par  une  sorte 
d'iUumination  soudaine,  toute  la  constitution  d'un  6tat.'-«— 
CoT\ference  du  Code  Civile^  Disc,  prelim,  p.  xviii.  In  digest^* 
iiig  the  French  laws,  and  making,  for  the  first  time,  .^n.  ji  • 
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form  rule  for  the  whole  country,  it  was  manifestly  impossible 
to  act  entirely  according  to  these  very  cautious  maxims,  be- 
cause the  customary  law  in  very  many  places  was  of  necessity 
to  be  abrogated,  and  a  new  system  substituted  in  its  place. 
The  same  thing  cannot  in  any  way  be  said  of  this  country, 
hardly  of  any  other  country  in  Europe  except  France.  But 
the  shortest  and  simplest  answer  to  the  objection  which  I  have 
mentioned,  is  the  undeniable  fact,  that  they  who  insist  upon 
the  right  of  the  subject  to  the  inestimable  benefits  of  a  clear 
and  intelligible  statement  of  the  law,  and  upon  the  duty  of  the 
government  to  furnish  one  in  return  for  the  obedience  which 
it  exacts  to  that  law,  meddle  not  at  all  with  any  legislative 
improvement:  they  only  require  an  explicit  and  well  designed 
statement  of  the  law  as  it  actually  exists." '» 

The  arguments  usually  built  upon  the  codes  of  Justinian 
and  Napoleon — which  have  maintained  and  are  likely  to 
maintain  their  stand  so  long,  as  systems  of  written  reason, 
and  as  having  operated  so  beneficially  in  the  countries  for 
which  they  were  intended — are  not  fairly  applicable  to  a 
country  in  which  the  common  law  of  England  has  grown  up. 

England  has  been  called  the  «  paradise  of  customary  law." 
The  conunon  law  of  that  country  is  allowed  to  be  only  the 
general  custom  of  the  realm,  commencing,  perhaps,  originally 
in  express  legislation — ancient  statutes  worn  out  of  use,  which 
may  never  have  been  committed  to  writing,  or  the  records  of 
which  may  have  been  lost;  but  unquestionably,  since  its 
yearly  almost  daily  history  is  easily  to  be  traced,  for  the  last 
two  centuries  at  least,  extending  and  accommodating  itself  to 
the  varying  and  increasing  wants  of  a  growing  community, 
and  exercising  a  power  like  <<  that  silent  judgment  of  the 
people  which  tends  to  correct  the  mistakes  of  arbitrary  legis- 
lation." It  is  not  for  the  sake  of  the  beauty  of  the  figure, 
but  its  truth,  that  we  say,  that  if  its  sources,  according  to  lord 
Hale,  are  as  undiscoverable  as  those  of  the  Nile,  its  rise  and 
fall,  like  that  river,  have  fertilized  the  soil,  have  built  up  the 

'  Law  Ma^razine,  p.  261. 
31* 


Digitized  by  CjOOQIC 


360  ENGLISH    LAW    REVORtf. 

manufactures,  extended  the  commerce,  and  adorned  the  sci- 
ence, literature,  and  liberal  arts  of  the  countries  where  it  has 
prevailed.  It  has  done  all  this  by  its  peculiar  adaptation  to 
the  spirit  and  growth  of  free  states,  by  growing  as  a  bulwsirk 
around  the  free  institutions  from  the  midst  of  which  it  sprang, 
and  expanding  gradually  as  the  internal  pressure  of  the  im- 
provement of  those  institutions  demanded.  Hence,  trans- 
planted by  our  forefathers  from  England,  it  has  found  a  most 
congenial  soil  in  this  country. 

This  is  not  the  mere  declamation  of  one  trained  to  the  ad- 
miration of  a  system  long  familiarity  with  which  has  produced 
blindness  to  its  faults.  Faults  and  anomalies  exist  without 
number.  But  as  far  as  its  radical  and  essential  principles  are 
concerned,  they  are  positions  which  stand  upon  the  incontro- 
vertible foundations  of  reason  and  experience. 

It  is  by  no  means  a  new  remark,  that  <<  the  course  of  the 
common  law  naturally  leads  those  who  are  engaged  in  its 
studies,  to  take  practical  rather  than  theoretical  views  of  almost 
every  department  of  it."  Its  professors  and  students  early 
imbibe  the  opinion,  that  <<  misera  est  servitus  ubi  jus  aut 
vagum  aut  inctrtum^^  and  if  they  do  not  always  go  the 
length  of  maintaining,  that  in  the  great  majority  of  cases  it  is 
of  infinitely  more  importance  that  the  law  should  be  settled, 
than  how  it  is  settled,  they  have  no  difficulty  in  holding  fast 
the  safe  middle  ground,  that  all  legislative  changes  should  be 
rather  slow  and  gradual  reparations  and  additions,  than  the 
entire  pulling  down  and  rebuilding  of  an  edifice,  whose  foun- 
dations and  walls  time  has  shown  to  be  securely  settled  and 
firmly  knit  together.  We  entirely  assent  to  the  remark  of 
a  London  reviewer,  on  the  following  passage  from  lord 
Brougham,  which  we  subjoin  to  the  extract. 

<<  <  There  cannot  be  any  doubt  that  the  providing  of  a  code 
brings  us  nearer  to  this  perfect,  though  ideal  state  of  the  law, 
that  in  which  the  rule  being  quite  fixed  and  absolutely  clear, 
no  question  can  ever  be  raised  except  upon  its  application  to 
the  species  of  facts  daily  unfolded.    The  first  code  that  is  pre- 
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pared,  may  not  make  a  yery  close  approadi  to  this  state  of 
ideal  perfection.  Its  amendment,  upon  further  experience, 
will  bring  us  nearer  that  happy  mark.  It  is  too  much  to 
affirm,  that  by  successive  improvements  with  the  light  of  ex- 
perience, we  shall  ever  come  so  near  perfection  as  to  be  less 
remote  from  it  than  any  assignable  distance.  But  this  we 
mir|r  at  least  assert, — that  there  can  no  limits  be  fixed  beyond 
which  we  may  not  improve  our  code.  I  well  remember  the 
time  when  it  was  held  vain  by  our  political  economists,  and 
even  by  our  statistical  inquirers,  to  attempt  ascertaining  the 
population  of  any  large  country  by  actual  enumerati<m.  So 
many  sources  of  error  were  pointed  out  that  the  task  was 
deemed  to  be  hopeless;  and  we  were  led  to  form  calculations 
upon  the  much  more  restricted  returns  of  births  and  deaAsi 
A  great  deal  of  declamation  and  some  ridicule  is  expended 
upon  this  view  of  the  subject,  among  other  works,  in  Mira- 
beau's  large  book  on  the  Prussian  monarchy.  I  well  recol- 
lect asking  Mr.  Horner,  when  I  first  read  that  work,  whether 
he  thought  there  really  was  anything  in  the  objectiBin  which 
1  stated  to  him,  he  having,  on  account  of  their  size,  declined 
to  read  the  four  quarto  volumes.  He  said  he  knew  it  was  a 
common  topic  among  economists,  but  he  could  not  tell  why; 
as  at  any  rate  the  actual  enumeration  enabled  us  to  approxi- 
mate, and  it  was  difficult  to  limit  the  degree  of  accuracy  which 
might  thus  be  attained.  The  opinion  which  I  had  formed 
against  my  author  was  thus  confirmed,  and  upon  the  reason 
which  had  occurred  also  to  me.  The  first  enumeration  was 
then  about  to  be  made  In  this  island:  four  more  have  since 
followed,  and  I  believe  no  one  is  now  in  any  doubt  that  a 
very  near  approximation  to  the  truth  has  been  effected.  But 
if  the  reasoning  and  objections  of  Mirabeau,  and  many  per- 
sons in  this  coimtry  adopted  the  same  view,  had  been  suffered 
to  prevail,  we  should  have  been  deprived  of  a  very  valuable 
body  of  statistical  information.  The  chief  objectors  to  a  code 
belong  to  the  same  class  of  reasoners.'^ 

'  Brongliam. 
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On  which  the  reviewer  remarks: 

^Tliere  is  not  the  most  remote  analogy  between  the  two. 
Comparatively  little  harm  could  be  done  by  an  imperfect 
census  which  upset  nothing,  but  a  code  would  upset  every 
thing.  The  best  that  it  is  well  possible  to  conceive,  would 
triple  and  quadruple  Utigation  for  many  years;  and  a  bad  or 
fluctuating  one  would  unsettle  property  and  disturb  domestic 
peace  for  a  century.  A  nation  undergoing  lord  Brougham's 
'mccessive  improvements/  would  be  in  the  condition  of  one 
of  Dr.  Majendie's  dogs  with  the  nerves  of  his  head  laid  bare 
for  the  advancement  of  surgery. 

**  Reflect  for  a  moment  how  the  rich  and  ample  pQe,  praised 
by  Bentfaam,  has  been  raised;  not  certainly  by  flinging  the 
materials  carelessly  together  without  regard  to  mze,  diape,  or 
proportion:  on  the  contrary,  every  individual  stone  was  care- 
fuUy  weighed,  poUshed,  squared  or  rounded,  before  it  was 
addted  to  the  heap;  or,  to  spenk  without  metaphor,  hardly  a 
rule,  doctrine,  or  principle  of  importance  has  been  adopted  by 
the  courts  or  received  the  sanction  of  authority,  without  long, 
fun,  elaborate  discussion,  in  the  course  of  which  its^bearings 
and  analogies  have  beep  placed  in  all  conceivable  lights. 
Many  hours  of  argument,  comprising  the  result  of  many  days' 
study,  have  often  been  found  necessary  to  elucidate  a  point, 
or  discover  what  is  the  actually  existing  law  applicable  to  a 
given  combination  of  circumstances^ — ^the  argument  con- 
ducted by  the  best  advocates,  and  the  law  eventually  laid 
down  by  the  best  living  interpreters.  Select  the  best  com- 
missioners who  could  be  got  to  engage  in  the  undertaking; 
and  it  would  be  absurd  to  suppose  that  they  could  obtain  the 
same  mastery  over  their  materials.  Yet  if  they  did  not,  they 
would  infallibly  arrive  at  different  conclusions,  destroy  the 
internal  connecting  links,  and  change  the  entire  body  of  the 
law.^i 

Thougfi  it  may  seem  paradoxical,  the  common  law  of  Eng- 
land, which  is  the  basis  of  the  jurisprudence  of  this  country, 

*  Law  Maifaiiiie,  p.  964 
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does  poflseas  a  degree  of  certainty  to  which  no  general  written 
code  can  lay  claim*  It  is  attested  as  a  &ct  by  lord  Coke. 
« In  all  my  time/'  said  he,  ^  I  have  not  known  two  questions 
made  of  the  right  of  descents,  of  escheats  by  the  common  law, 
kt.,  so  certain  and  sure  the  rules  thereof  be,  i8lc''  It  was  from 
statutes  <<  overladen  with  provisos  and  additions,  and  many 
times  on  a  sudden  penned,  or  corrected  by  men  of  none  or 
very  little  judgment  in  law,"  that  the  great  mass  of  litigation 
arose  in  his  day.  His  observation  is  confirmed,  it  is  believed^ 
by  the  observation  of  every  one  practically  engaged  in  the 
administration  of  justke.  Let  the  reader  take  up  the  Eng- 
lish books,  and  strike  ,from  them  all  the  cases  which  have 
grown  out  of  the  statute  de  Donis,  of  uses,  of  wills,  and  of 
frauds,  not  to  speak  of  others  less  important  and  less  produo* 
tive  of  controversy,  and  he  would  be  torprised  perhaps  al 
finding  to  how  small  a  compass  they  would  be  reduced.  It 
is  not  pretended  by  this  course  of  remark,  to  maintain  thai 
the  common  law  was  originally  a  perfect  system,  and  could 
by  degrees  have  entirely  adapted  itself  to  the  advancing  state 
of  society  without  legislative  interference.  But  it  is  a  prac- 
tical comment  upon  the  idea,  that  a  written  code  to  take  the 
place  of  the  maxims,  rules,  and  precedents  which  form  the 
comuKm  law,  would  tend  to  produce  certainty  and  save  ex- 
pense and  law-suits.  The  statute  of  frauds  was  framed  by 
men  as  jHrofoundly  learned,  as  ingenious,  and  acute,  as  any  of 
jxrhich  the  present  day  can  boast — ^with  more  care  and  con- 
sideration, too,  than  could  be  bestowed  by  men,  engaged  in  the 
construction  of  an  immense  pile,upon  the  strength,stability,and 
symmetry  of  all  its  particular  parts — ^yet,  at  a  low  estimate, 
many  years  ago  it  had  cost  the  British  nation  a  million  of 
dollars  to  settle  the  construction  of  a  single  line  of  it,  and  the 
pecuniary  cost  was  by  no  means  the  least  of  its  evils. 

The  certainty  of  the  common  law  may  be  traced  to  two 
principal  and  efficient  causes.  The  first  is  the  trial  by  jury, 
the  constitution  of  which  tribunal  and  its  appropriate  func- 
tions in  the  system  have  preserved  a  clearly  drawn  line  of 
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demaication  between  the.  law  and  the  facts  of  every  caae. 
The  other  is  the  stem  and  for  the  jmoet  part  unyielding  duK 
racter  of  the  maxim  stare  deems.  To  a  certain  extent  it  is 
true  that  the  courts  have  held  themselves  ^<  bound  by  auifuh 
riijf  as  firmly  as  the  pagan  deities  were  supposed  to  be  bound 
by  the  decrees  of  &te."  The  auihoritjf  of  a  case,  it  is  to  be 
obsenredy  is  not  the  reasoning  of  the  judges,  but  the  Judgment 
of  the  court  upon  the  fisu^ts.  Thou^  there  be  judges  and 
writers  entitled  to  all  the  veneration  accorded  to  Fapinian, 
and  perhaps,  as  well  worthy  to  be  styled  ^ juris  asylum  ei 
doeirinsB  kgalis  thesaurus/^  there  is  none  whose  mere  diciutn 
is  received  as  iaw.  The  principles  and  rules  applicable  to 
every  case,  are  publicly  discussed  by  men  who  have  made 
those  principles  and  rules  their  study,  and  who,  stimulated  by 
the  desire  of  success,  and  at  times  by  the  hope  of  reward,  do 
not  fail  to  exhaust  all  their  learning  and  ingenuity.  Standing 
super  aniiquas  viasy  the  judges  who  decide  bring  to  their 
resolution  more  light  and  learning  than  can  possibly  be 
attained  by  the  solitary  student  theorising  in  his  chamber. 

Tlie  civil  or  Roman  law  on  the  contrary,  has  been  a  system 
of  codes  ttcm  its  very  beginning.  The  foundation  of  it  was 
on  the  one  hand  the  twelve  tables,  answering  to  our  common 
and  statute  law,  a  series  of  strict  and  positive  provisions;  and 
on  the  other  hand,  the  praetorian  edicts  tempering  the  posi- 
tive law  by  equitable  interpretation  and  procedures,  answer- 
ing in  some  measure  to  our  idea  of  chancery.  These  praeto- 
rian edicts  were  at  first  the  mere  temporary  rules  annually 
published  by  each  praetor  upon  assuming  his  oflSce,  for  the 
government  of  his  own  conduct  in  the  trial  aiid  decision  of 
causes;  but  as  was  natural,  such  of  these  rules  as  were 
approved  by  experience,  were  adopted  by  successive  praetors, 
and  acquired  a  kind  of  customary  authority,  which  it  would 
have  been  dangerous  to  have  disregarded,  and  which  wise 
men  occupying  that  post  and  feeling  the  value  of  certainty 
upon  the  peace  and  security  of  society,  would  be  loth  to  dis- 
regard apart  firom  the  influence  of  public  opinion.    The  edicts 
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thus  passing  from  prstor  to  praetor,  and  forming  tbe  law  of 
the  praetorian  jurisdiction,  were  termed  iralatitioy  to  distin- 
guish them  from  the  mere  temporarjr  edicts  occasionally  pro- 
mulged  by  those  early  chancellors.  There  is  a  yery  striking 
analogy,  which  we  may  here  pause  to  remark,  between  this 
progress  of  the  praetorian  law  in  Rome,  and  that  of  equity  in 
England.  Equity  is  not  now  in  England,  if  it  erer  was,  a 
word  synonymoiLS  with  discretion  without  rule.  From  the 
year  1673,  and  the  chancellorship  of  sir  Heneage  Finch,  from 
which  period  the  court  of  chancery  dates  the  establishment  of 
its  jurisdiction  upon  a  broad  and  rational  foundation,  equity 
has  been  an  expansive  system,  with  rules,  principles,  and 
precedents,  both  as  to  the  jurisdiction  and  the  mode  of  its 
exercise,  imperatiye  upon  the  chancellors.  In  the  language  of 
lord  Redesdale :  <<  Principles  of  decision  adopted  by  courts  of 
equity,  when  fully  established  and  made  the  grounds  of  succes- 
siye  decisions,  are  considered  by  these  courts,  as  rules  to  be 
observed  with  as  much  strictness  as  positive  law.''  And 
indeed  a  very  eminent  English  lawyer  (sur  Edward  Sug- 
den),  who  has  made  this  branch  his  peculiar  study,  does  not 
scruple  to  affirm,  that  ^  there  are  now  many  settled  rules  of 
equity,  which  require  to  be  moderated  by  the  rules  of  good 
conscience,  as  much  as  the  most  rigorous  rules  of  law  did 
before  the  chancellors  interfered  on  equitable  grounds.'' 
Equity  in  England  is  a  wise,  though  artificial  system,  built 
.  up  by  time  and  experience,  whose  object  in  general  terms 
may  be  stated  to  be,  to  assist  and  advance  the  remedies  pro- 
vided by  law  for  specific  wrongs,  to  afford  a  remedy  for 
cases  where  there  is  none  at  law  or  where  the  common  law 
remedy  is  inadequate  to  the  ends  of  complete  justice,  to 
relieve  against  the  abuse  or  to  allay  the  rigour  of  the  law  in 
certain  cases,  but  in  no  case  to  contradict  or  overturn  its 
grounds  or  principles.  The  forensic  difference  between  law 
and  equity,  is  principally  in  the  machinery  of  the  latter.  The 
rules  of  property,  which  settle  the  distribution  of  the  estates  of 
intestates,  which  regulate  the  forms  and  solenmities  of  eon- 


Digitized  by  CjOOQIC 


366  xnaLisH  jlaw  isvoek. 

tra€tty  the  expreis  proTiaipns  of  the  statute  law^  the  canons  of 
interpretation  and  the  roles  of  eridenoe^  are  as  inflexible  in 
courts  of  equity  as  courts  of  law.  The  advantages  of  the 
equity  jurisdiction  are,  that  it  addresses  itelf  to  the  c(»iscieDce 
of  the  party,  and  drawtf  from  him  the  truth  which  may  lie 
solely  in  his  own  knowledge,  and  which  it  may  be  essential  to 
justice  to  discover.  Its  remedies  axe  frequently  preventiTe,  by 
enjoining  a  defendant  from  doing  that  which  he  has  threatened, 
or  continuing  that  which  he  has  begun,  to  the  injury  of  the 
plaintiff's  right ;  a  result  which  in  general  cannot  be  reached  by 
common  law  process.  <<  But  the  greatest  and  most  useful  head" 
of  chancery  jurisdiction,  as  lord  Hardwicke  has  stjied  it,  <<  is 
the  power  of  decreeing  the  specific  performance  of  contracts." 
Much  of  the  same  character,  as  would  appear  fr<»n  all  the  in- 
formation we  possess,  belonged  to  the  pmtorian  jurisdiction  at 
Rome.  J%u  autem  eiviUS  esi  quod  ex  kgibui^pkbUeitUy  sena- 
tus  eanauUiSj  dtcntis  principunij  auetariiaie  prudenHum 
venit.  Jusprmtarium  est,  quodprmtares  introduxerunt  ad^ 
vandivel  supplendi  velcorrigendi juris  dviKsgratiOypropier 
utilitatem  publieam;  quod  et  honorarium  didiur  ad  hono- 
remprmtorum  sic  noininatum.  Tlieie  were,  actianes  eiviles 
'  eiprsstoriss;  obligationes  eiviles  et  prmtoriss.  Thf  pr»tor  was 
therefore  called  custosj  non  conditor  juris;  judSeia  exercere 
potuit;  jus  /aeere  non  potuii;  dicendi  non  eondendi  juris 
poiestatem  habuit;  juvare,  suppkre,  interpretari  mitigare 
jus  civik  potuit;  mutare  vel  tollere  non  potest,^ 

To  the  twelve  tables  and  the  edieta  prmtorumy  succeeded 
the  responsa  of  the  jurists  and  the  constitutions  of  the  empe- 
rors. In  the  beginning  of  the  fifth  century,  the  legal  sources 
are  said  to  have  been  theoretically  the  old  enactments  of  the 
comitia,  the  senatus  consult  a,  the  edicts  of  the  Roman  magis- 
trates, the  constitutions  of  the  emperors,  and  the  unwritten 
customs,  the  twelve  tables  being  considered  as  the  basis  of 
ftie  whole,  and  all  late  changes  being  referred  to  them  as 

•IMf.Ll,l.l,L7.    Id.  tit  3,110.      *1  Stotyon  Eqnt^.p.  S,  A^ii.3. 


Digitized  by  CjOOQIC 


XHOLIHH  LAW  BxvomK.  367 

additions  or  alterations.  Practically,  however,  the  writings 
of  the  great  jurists  and  the  constitutions,  were  alone  consulted 
as  authority.  The  writings  of  the  jurists  were  very  expen-< 
sive  and  voluminous.  A  profound  writer,  speaking  of  this 
period,  after  remarking  that  the  jurists  t>n  many  subjects 
entertained  very  different  opinions,  observes,  that  "  the  deci- 
sion of  law  suits  in  these  circumstances  must  infallibly  have 
been  either  exceedingly  difficult  or  unsteady  and  arbi- 
trary." It  was  at  this  period  that  Valentinian  III.  established 
his  celebrated  constitution,  A.  D.  426,  which  was  intended  to 
remedy  this  inconvenience.  By  it,  the  works  of  the  five 
jurists,  Papinian,  Paulus,  Gains,  Ulpian,  and  Modestinus, 
received  the  sanction  of  imperial  authority,  with  the  excep- 
tion of  the  notes  of  Ulpian  and  Paulus  on  Papinian.  In 
points  upon  which  there  was  a  difference  of  opinion  atnong 
these  writers,  the  opinion  of  the  majority  was  to  prevail:  if 
equally  divided,  the  opinion  of  Papinian  was  to  be  taken  as 
law;  and  when  he  was  silent,  the  case  was  to  be  referred  to 
tiie  judge.  Upon  the  extinction  of  the  western  empire,  there 
were  to  be  added  to  the  legal  sources  already  ^itunerated,  the 
Gregorian  and  Hermogenian  codes,  the  code  of  Theodosius  IL 
and  the  separate  Novelise;  and  as  even  these  were  beyond  the 
impaired  Jtental  powers  of  the  age,  they  were  soon  succeeded 
by  the  edict  of  the  east  Goth,  Theodoric,  the  west  Gothic  Bre- 
viarium  of  Alaric  II. ;  the  Papian  among  the  Burgundians, 
^and  the  laws  promulgated  by  Justinian  at  first  only  for  the 
eastern  empire.  Such  was  the  mass  of  the  Roman  laws.  Of 
its  character  we  can  have  little  doubt,  when  we  consider  how 
large  a  portion  must  have  consisted  of  the  imperial  constitu- 
tions; the  rescripts,  decrees,  and  edicts;  or  the  opinions  and 
decisions  of  such  ignorant  princes  as  Conmiodus  and  Cara- 
calla,  upon  questions  of  law.  These  were  the  materials 
upon  which  Tribonian  and  his  associates  were  compelled  to 
labour. 

Their  great  work  has  been  subjected  to  the  ordeal  of  severe 
and  just  criticism.    But  though  all  its  parts  have  their  faults, 

VOL.  II.  32 


Digitized  by  CjOOQIC 


368  XNOLISH    LAW    RBVORX. 

•nd  it  was  accomplished  in  much  too  short  a  period  of  time 
to  be  well  and  accurately  done,  yet  it  still  lives,  and  win  con- 
tiniie  to  lire.  It  is  indeed  but  a  digest  of  the  learning  of  the 
'Roman  jurisconsvltSy  who  lived  in  the  highest  and  most 
flourishing  periods  of  tlie  Roman  law.  The  Institutes,  as 
appears  from  the  late  discovery  of  Mr.  Niebuhr,  so  late  as 
1816,  are  almost  entirely  copied  from  the  Institutes  of  Gains, 
and  much  merit  is  witlidrawn  from  the  character  of  Tribonian 
as  a  jurist  and  writer,  by  that  discovery.  The  Pandects  are 
a  compilation  of  various  parts  of  the  writings  of  distinguished 
lawyers,  mostly  in  their  very  language,  ipsissima  verbiij  and 
containing  the  embodied  wisdom  of  the  Roman  people  in  civil 
jurisprudence  for  near  1200  years;  the  world  has  ever  sino^ 
had  recourse  to  it  for  authority  and  direction  upon  public  law^ 
and  for  the  exposition  of  the  principles  of  natural  justice. 
The  code  is  a  collection  of  the  imperial  statutes,  simplified 
and  altered  from  Hadrian  to  Justinian. 

.  The  civil  law  beyond  a  doubt  deserves  all  the  commendation 
which  has  been  bestowed  upon  it  ^  The  whole  body  of  the 
dvil  law,''  says  Kent,  ^  will  excite  never-failing  curiosity,  and 
receive  the  homage  of  scholars,  as  a  singular  monument  of  wis- 
dom. It  fills  such  a  lai^  space  in  the  eye  of  human  reason;  it 
regulates  so  many  interests  of  man  as  a  social  and  civilized  be- 
ing; it  embodies  so  much  thought,  reflection,  experience,  and 
labour;  it  leads  us  so  far  into  the  recesses  of  antiquity,  and  it 
has  stood  so  long  <  against  the  waves  and  weathers  of  time,' 
that  it  is  impossible,  while  engaged  in  the  contemplation  of 
the  system,  not  to  be  struck  with  some  portion,  of  the  awe 
and  veneration,  which  are  felt  in  the  midst  of  the  solitudes  of 
a  majestic  ruin."  Nor  is  the  eulogium  of  Gravina,  though 
high  wrought,  exaggerated.  Si  quam  habet  philosophia 
dignitatem  (habet  autem  hominum  cpinione  maximamyj 
ea  omnis  translata  fuit  in  jurisprudentiam  Ramanorum^ 
qui  partum  armis  imperiumy  Juris  commerciOy  legutn  qu€ 
majestate  continuerunt.  Quidquid  enim  a  Orsecis  philoso^ 
phis  de  honesto  et  justo,  de  finibus  bonarum  et  malorum, 
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de  regendispqpularum  moribus,  de  Ugibus  et  republican  que^- 
tionibua  if\finitt  propositiSy  et  aimbitiosU — tnagU  quam 
utilibus  disputationibu9  effundebantuTj  totum  coUectum 
fait  a  juris  cansultis  nastrisy  atque,  nugis  excussiSy  tradue* 
turn  in  urbetn:  ut  quod  apud  Crrmcos  exereitatio  erat 
ingenUy  lahgiarisque  btii^  levameny  Jtomw,  in  corpus' 
Juris  civilis  conversum,  publicm  et  privatm  semen  esset 
utiiitatis.  Itaque  contemplatio  Qrmcorum  otiosa  et  iners, 
anostrisoperosaredditaestatque/rugifera.  Cumquedeinr 
ceps  philosophia  in  honorum  et  cpum  vile  mercemonium 
eonverteretur,  potestas  omnis  illius  atque  dighitas  in  juris 
eonsultorum  schoKs  atque  in  Romano  foro  consedit. 

It  is  evident  that  no  argument  can  be  drawn  from  this  illns- 
trioos  example  in  favour  of  a  code  of  the  Ekiglish  common 
law.  Were  it  followed  in  exactness — the  eloquent  work  of  sir 
William  Blackstone  adopted  as  the  Institutes — ^the  dicta  and 
decisions  of  the  Cokes,  Hales,  Mansfields,  Kenyons,  EUlen* 
boroughs,  Hardwickes,  Eldons,  &c.,  compiled  into  a  digest, 
and  a  code  formed  from  the  ample  materials  of  the  statutes 
and  report  books,  to  which  the  Institutes  and  digest  should 
form  only  the  introduction  and  illustration,  no  edict  of  the 
parliament,  imperial  though  it  be,  could  consign  into  oUivion, 
the  volumes  of  genius  and  learning  from  which  these  mate- 
rials might  be  extracted  The  original  sources  would  still  be 
resorted  to  for  the  purpose  of  understanding  and  explaining  the 
^  text  of  the  code,  the  principles  of  the  Institutes,  and  the  learn- 
ing of  the  Pandects.  A  jus  civile  ante-Broughamianumj 
would  still  exist  a  closed  volume  to  the  people,  and  demand- 
ing the  knowledge  and  study  of  the  professed  lawyer:  while 
judges  themselves,  de^ite  of  all  prohibition  to  the  contrary, 
would  steal  back  to  the  old  learning,  to  assure,  their  con- 
sciences and  confirm  their  judgments  in  the  interpretation  of 
ambiguity  and  obscurity  in  the  language  of  the  new  code.  For 
such  ambiguity  and  obscurity  would  still  exist;  there  woidd 
inevitably  be  casus  omissi;  the  rigour  of  the  law  in  easet 
onforseen  by  the  codifiers,  would  have  to  be  tempered  with 
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equity,  and  legislation  would  still  haye  to  go  on.  There 
would  be  a  new  series  of  report  books,  and  controversiea 
would  take  a  new  and  fresh  start — to  be  revived  again  when 
the  lapee  of  a  few  years  would  again  call  for  revision  and 
re-codification. 

About  three  centuries  after  the  death  of  Justinian,  the 
Basilics  of  Basilius  Macedo  and  his  son  Leo  Philosophus, 
superseded  all  former  publications,  and  were  the  only  laws 
in  force  throughout  the  eastern  empire,  till  its  final  extinction* 
Indeed  it  is  affirmed,  that  so  entirely  were  the  works  of  Jus- 
tinian sunk  into  oblivion  in  the  east,  that  among  the  multi- 
tude of  books  brought  into  the  west  after  the  taking  of  Con- 
stantinople by  the  Turks,  not  a  single  volume  of  them  was 
£)tlnd  except  of  the  novels.  As  to  the  west,  the  common 
tradition  is  that  they  were  disused  ^nd  forgotten,  after  the 
extinction  of  the  Roman  power  in  Italy,  tmtil  the  discovery 
of  the  Pandects  at  Amalfi,  A.  D.  1137.  However  it  may  be 
as  to  the  works  themselves,  Mr.  Savigny  has  with  great 
industry  and  ingenuity,  and  complete  success,  traced  the 
Roman  law  in  all  its  great  and  essential  features  in  the  muni* 
cipal  constitutions  of  Italy,  and  other  countries  of  Europe.* 
Tlie  overthrow  of  the  Roman  empire  by  the  northern  nations, 
and  the  consequent  intermixture  of  the  conquerors  with  the 
conquered,  gave  rise  to  that  curious  system,  so  paradoxical  to 
modem  ears,  the  law  of  personal  rights.  When  we  assume 
that  the  law,  to  which  every  individual  owes  obedience,  is 
that  of  the  country  where  he  lives,  and  that  the  property  and 
contracts  of  every  resident  are  regulated  by  the  law  of  his 
domicil,  it  is  with  some  degree  of  wonder  that  any  other 
principle  could  ever  have  prevailed  in  any  state  of  society. 
Yet  in  the  middle  ages,  in  the  same  country  and  often  in  the 
same  city,  the  Lombard  lived  under  the  Lombardic,  and  the 
Roman  under  the  Roman  law.  The  Frank,  Burgundian, 
and  Goth,  no  matter  where  they  might  be,  were  each  living 
under  the  rule  of  a  different  system.  This  is  strongly  ex- 
pressed by  the  bishop  Agobardus,  in  an  epistle  to  Louis  le 
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Debonnaire:  ^It  often  happens/'  says  he,  <nhat  five  men, 
each  under  a  different  law^-may  be  found  walking  or  sitting 
together/'  Every  person  lived  regularly  according  to  the 
law  of  the  nation  from  which  he  was  descended  on  the 
fiaither's  side.  It  seems  to  have  been  maintained  at  one  time, 
that  every  one  might,  by  free  choice  and  without  regard  to 
descent,  elect  the  law  by  which  he  wished  to  live.  This  Lupi 
has  endeavoured  to  explode;  andhis  opinion,  which  has  been 
adopted  by  a  modem  author  of  eminence,  is  that  birth  deter- 
mined the  law,  and  no  choice  was  ever  allowed  unless  in  the 
uniformly  excepted  cases  of  married  women  and  ecclesiastics; 
and  in  some  countries  freedmen.  The  composition  for  crimes 
was  regulated  by  the  condition  of  the  injur^.  In  other  suits, 
the  law  seems  to  have  depended  on  that  of  the  defendant 
The  validity  of  unilateral  judicial  acts,  was  regulated  by  the 
law  of  the  party,  as  in  the  case  of  oaths  and  testaments. 
Contracts  were  prepared  according  to  the  law  of  the  debtor, 
Tlie  whole  order  of  succession  was  arranged  by  the  law  of 
the  testator  or  ancestor.  Marriage  was  celebrated  according 
to  the  law  of  the  husband.  In  questions  affecting  the  pro* 
perty  of  landed  estates,  the  personal  law  of  the  author  was 
the  rule*  Runaway  slaves  were  subject  to  the  law  of  the 
reclaiming  master.  Whatever  effect  this  system  had  upon 
the  jurisprudence  of  western  Europe,  France  liberally  partici^ 
pated  in.  The  Roman  law,  however,  graduaUy  lost  its 
^authority  as  a  personal  law  among  the  Franks  of  the  north, 
owing  to  the  preponderance  of  Franks;  and  the  same  reason 
operated  to  prodttoe  the  converse  effect  in  the  south,  where 
the  Romans  by  their  numbers  had  retained  the  supremacy. 
In  the  north,  the  direct  authority  of  the  old  national  laws 
ceased.  Even  the  name  of  the  Salic  law  fell  into  disuse,  and 
systems  merely  local,  eoutumes^  occupied  its  place.  In  the 
south,  on  the  contrary,  the  Roman  law  continued  to  prevail 
in  its  old  form  and  exclusive  character.  Hence  France,  until 
the  introduction  of  the  code  Napoleon,  was  divided  into  two 
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districts  governed  by  different  systems:  It  pay  $  de  droit  icrii 
and  Upays  coutumier. 

This  brief  sketch  has  been  drawn  from  a  few  authentic 
sources,  for  the  purpose  of  evincing  that  the  circumstances 
under  which  the  codes  Justinian  and  Napoleon  were  promul- 
gated, were  such,  that  they  can  afford  no  argument  in  favour 
of  the  proposed  common  law  code.  The  law  of  England 
does  not  present  that  jumbled  mass  which  imperatively  calls 
for  authoritative  order  and  arrangement  Nor  has  their  prin- 
,  cipal  object  been  attained  by  the  codes  referred  to.  Though, 
with  a  view  no  doubt  to  maintain  its  simplicity,  Justinian 
prohibited  all  notes  and  comments  upon  his  code,  it  was,  soon 
after  its  revival,  overladen  with  the  commentaries  of  civilians 
to  such  an  extent,  that  at  the  date  of  the  code  Napoleon,  it 
was  estimated  that  as  many  camels  could  have  been  loaded 
with  books  upon  the  Roman  law,  as  in  the  time  of  Justinian. 
A  distinguished  legal  writer  states,  that  the  present  law  of 
France  is  to  be  sought  from  the  following  sources:  1.  Those 
portions  of  the  old  law,  which  the  codes  Napoleon  have 
adopted:  2.  The  portions  of  the  old  law,  upon  which  the 
codes  Napoleon  have  no  operation,  and  which  therefore  are 
yet  in  force:  3.  The  new  law:  4.  The  written  and  unwrit- 
ten law,  which  made  a  part  of  or  was  applicable  to  the^ 
enacted  or  continued  portion  of  the  old  law :  5.  Or  which  is 
applicable  to  it  by  fair  argument  or  inference:  6.  And  the 
interpretation  of  the  codes  which  has  taken  place  since  their 
promulgation,  and  which  will  of  course  continue. 

To  this  general  view  lord  Brougham  opposes  the  testimony 
of  a  practical  French  lawyer,  M.  Dupin,  in  the  following  ex- 
tract, to  which  we  again  subjoin  the  comment  of  the  London 
reviewer. 

«<  <  But  if  you  would  ascertain  the  truth  of  the  position  that 
this  mass  of  commentary  and  decision  has  destroyed  the  uses 
of  the  code  Napoleon,  hear  the  testimony  of  the  first  practical 
lawyer  in  France,  M.  Dupin;  and  hear  him  the  rather,  that 
£Bir  from  being  too  much  enamoured  of  codes  and  of  prece- 
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dexits,  he  had,  only  lour  yean  befofe  he  wrote  as  foDowSy 
been  rather  somidmg  an  alarm  himself  iqKm  the  aocnmnla- 
tion  of  decisions  and  commentaries.  <Ttae  assertion  is  not 
true'  (says  he,  in  answer  to  a  question  expressly  pnt  to  him 
npon  the  subject  by  one  of  the  learned  digesters  of  the  law 
in  America),  <  the  assertion  is  not  true  that  the  proportion  of 
decided  cases  has  prevailed  in  any  way  against  the  text  ci 
onr  codes;  nor  are  we  in  any  w^y  threatened,  even  at  a  dis- 
tance, with  the  danger  of  seeing  the  letter  of  onr  laws  disap- 
pear under  the  load  of  interpretations.  In  every  discussion, 
the  text  of  the  law  is  first  looked  into,  and  if  the  law  has 
spoken,  non  exemplis  sed  Ugibus  judicandum  est.  If  the 
law  has  not  clearly  decided  the  point  in  question,  its  silence 
or  its  error  is  endeavoured  to  be  supplied.  But  what  coun- 
try is  there  where  decisions  have  not  thus  been  used  to  sup- 
ply the  d^ects  cf  kgislationP  ' 

Upon  this  the  reviewer  remarks: 

^Then  why  hold  out  an  expectation  that  a  code  would 
make  us  independent  of  the  varying  opinions  of  the  bench? 
No  one  says  that  decided  cases  have  prevailed  against  the 
text,  but  simply  that  the  text  cannot  be  understood  or  used 
without  them  and  a  pretty  considerable  numb^  of  private 
interpreters  to  boot;  in  proof  of  which  we  refer  to  the  same 
authority,  M.  Dupin.  His  Bibliothique  Choisie,  in  which 
no  books  are  recommended  but  what  are  ^  rigoureusemeni 
neeessairesy^  consists  of  more  than  three  hundred  voltunes; 
"and  in  the  preface  to  his  ^Jurisprudence  des  Jirrits,^^  he  says, 
^  Nothing  is  so  common  now-a-days  as  the  citation  of  ad- 
judged cases.  Men  who  have  no  other  science,  pique  them- 
selves at  least  on  this.  In  the  country ^  in  particular,  all 
doctrine  proceeds  from  them:  it  is  who  can  cite  the  most'V 

From  these  visionary  theories  of  radical  reform,  let  us  turn 
to  what  has  actually  been  done  by  the  English  parliament 
within  the  last  year. 

>  Lftw  Magaiiiie,  p.  96S. 
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By  6  &  7  Vict  c  85,  which  received  the  royal  approbatioii 
on  the  22d  of  August,  1843,  entitled  <<An  act  for  improving  the 
law  of  evidence/'  it  is  provided  that  **  no  person  offered  as  a 
witness  shall  hereafter  be  excluded  by  reason  of  incapacity, 
firom  crime  or  interest,  from  giving  evidence,  either  in  person 
or  by  deposition,  in  any  proceeding,  civil  or  criminal,  in  any 
court  or  before  any  judge,  jury,  kc,  or  person  having  autho- 
rity to  receive  evidence;  but  every  person  so  offered  shall  be 
admitted  to  give  evidence  on  oath  or  affirmation,  notwith- 
standing he  may  have  an  interest  in  the  matter  in  question^ 
or  may  have  been  previously  convicted  of  any  offence:  pro- 
vided, that  this  act  shall  not  render  competent  any  party  to  a 
suit,  &c;  or  the  lessor  of  the  plaintiff  or  tenant  in  ejectment, 
or  the  landlord  or  other  person  in  whose  right  a  defendant  in 
replevin  may  make  cognizance,  or  any  person  in  whose  im- 
mediate behalf  an  action  may  be  brought  or  defended,  or  the 
husband  or  wife  of  such  persons  respectively;  and  this  act 
not  to  repeal  any  provision  of  the  1  Vict  c.  26 :  provided  also, 
that  in  courts  of  equity,  a  defendent  may  be  examined  on 
behalf  of  the  plaintiff  or  of  a  co-defendant" 

This  statute  is  termed  lord  Denman's^ct,  from  having  ori- 
ginated with  him,  and  is  an  experiment  of  the  utmost  import- 
ance. Time  only  can  test  the  value  of  the  change.  Lord 
Brougham  has  placed  upon  it  the  stamp  of  his  approbation  in 
the  following  emphatic  manner. 

^  <  This  is  certainly  the  greatest  measure  that  has  been  car- 
ried under  the  head  of  judicial  procedure  since  the  statute  of 
frauds,  that  is,  since  the  Restoration.  It  places  the  law  of 
evidence  at  length  upon  a  rational  footing,  and' makes  its  pro- 
visions consistent  with  themselves.  It  protects  judges,  and 
juries,  and  parties  from  the  miscarriages  heretofore  constantly 
produced  by  the  exclusion  of  important  testimony;  wisely 
opening  the  door  to  the  witness,  but  reserving  the  estimate  of 
his  credit  and  the  value  of  his  evidence  to  those  who  are  to 
judge  the  cause.  It  also  sweeps  away  the  numberless  nice 
and  subtle  distinctions  in  which  the  profession  was  wont  to 
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luxuriate,  disencumbers  our  jurisprudence  of  a  heavy  load  of 
useless  decisions,  resting  upon  refinements  and  not  principles, 
and  abridges  the  trial  of  causes  by  shutting  out  those  debates 
that  used  daily  to  arise  upon  the  admission  of  proofs,  which 
the  common  sense  of  mankind  at  once  pronounced  should  be 
received,  and  which  the  law  itself  did  receive  in  other  in- 
stances, not  distinguishable  by  the  naked  eye  of  plain  reason. 
There  have  been  few  greater  improvements  in  our  judicial 
sjrstem  than  those  which  are  effected  by  this  valuable  sta- 
tute." '1 

We  propose  to  devote  an  article  to  its  discussion  in  the  next 
number  of  this  Magazine. 

Another  statute  of  6  &  7  Vict.  c.  96,  of  general  importance, 
is  entitled  <<An  act  to  amend  the  laws  respecting  defamatory 
words  and  libel."  It  received  the  royal  approbation  on  the 
24th  of  August,  1843,  having  originated  from  lord  CampbelL 
^  It  provides,  that  <<  in  any  action  for  defamation,  the  defend- 
ant (after  notice  thereof  delivered  with  the  plea,)  may  give  in 
evidence  in  mitigation  of  damages,  that  he  made  or  offered  an 
apology  to  the  plaintiff  before  action,  or  as  soon  afterwards 
as  be  had  an  opportunity;  that  in  an  action  for  a  libel  con- 
tained in  a  newspaper,  the  defendant  may  plend  that  it  was 
inserted  without  actual  malice  or  gross  negligence,  and  that 
before  action  brought  or  at  the  earliest  opportunity  after- 
wards, he  inserted  a  full  apology,  or  offered  to  publish  it  in 
another  newspaper,  &c.,  to  be  selected  by  the  plaintiff,  and  on 
filing  such  plea  may  pay  money  into  court  as  amends,  as  if 
under  3  ft  4  Will.  4,  c.  42;  and  to  such  plea  the  plaintiff  may 
reply  generally,  denying  the  whole — that  any  person  pub- 
lidiing  or  threatening  to  publish  a  libel,  or  proposing  to  ab- 
stain from  publishing  any  thing,  with  intent  to  extort  any 
money  or  security  for  money,  or  to  induce  the  party  to  confer 
or  procure  any  appointment,  shall  be  punishable  by  impri- 
sonment, with  or  without  hard  labour,  for  any  term  not  ex- 

'  Law  M agizijie,  p.  515. 
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oeediog  three  yean:  that,  any  penoD  who  diall  malkiondy 
pdblish  a  defiunatory  libel^  Imowing  it  to  be  ialse^  diaU  be 
liable  to  imprisoiimeiit  not  exceeding  two  yean  and  fine; 
that  any  penon  who  shall  malidonsly  publish  any  defama- 
tory libd,  shall  be  liabfe  to  fine  or  imprisonment  not.  ex- 
ceeding one  year  or  both:  that  on  the  trial  of  an  indictm^iit 
or  information  for  Ubel,  the  defendant  having  pleaded  soch 
plea  as  is  hereinafter  mentioned,  the  truth  of  the  matten 
chained  may  be  inquired  into,  but  shall  not  amount  to  a  de- 
fence, unlesa  it  was  for  the  public  benefit  that  they  should  be 
published:  .and  to  entitle  the  defendant  to  give  eyidence  of 
their  truth  as  a  defence,  it  diaU  be  necessary  for  him  in  plead- 
ing to  allege  the  truth  of  the  matten  charged,  in  the  manner 
required  in  pleading  a  justification  to  an  action,  and  also  to 
allege  that  it  was  for  the  public  benefit  that  they  should  be 
publisbed,  and  the  particular  fiict  by  reason  whereof  that  was 
for  the  public  benefit;  to  which  plea  the  prosecutor  may  reply 
generally,  denying  the  whole;  and  if  the  defendant  be  after* 
wards  convicted,  the  court  in  pi^nouncing  sentence  may  take 
into  consideration  the  plea  and  evidence;  provided  that  the 
truth  diall  in  no  case  be  inquired  into^  without  such  plea  of 
justification:  that  in  addition  thereto,  the  defendant  may  plead 
not  guilty;  and  that  nothing  in  this  act  contained  shall  preju- 
dice any  defence  under  not  guilty,  which  it  is  now  competent 
to  the  defendant  to  make  under  that  plea,  to  any  action  or 
indictment,  or  information  for  slander  or  Ubel;  that  where  <m 
the  trial  of  an  indictment  or  information  for  libel,  under  not 
guilty,  evidence  has  been  given  establishing  a  presumptive 
case  of  publication  against  the  defendant,  by  the  act  of  any 
other  person  by  his  authority,  he  may  prove  that  the  publi- 
cation was  without  his  authority  or  knowledge,  and  did  not 
arise  from  want  of  due  caution  on  his  part;  and  that  on  a 
prosecution  by  a  private  prosecutor  for  libel,  the  defendant 
on  acquittal  shall  be  entitled  to' costs;  and  on  issue  found  for 
the  prosecutor  on  a  special  plea  of  justification,  he  shall  be 
entitled  u>  costs." 
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ART.  v.— WARRANTY. 

The  statute  de  donis  made  an  important  change  in  the  law  of 
warranty.  The  power  of  alienation  which  existed  before  that 
statute,  enabled  all  tenants  of  the  freehold  to  pass  the  title  to 
the  lands  of  which  they  were  seised,  and  the  claims  of  the 
heir  who  but  for  the  conveyance  would  have  been  entitled  to 
the  succession,  were  rebutted.  In  all  cases  where  the  war- 
ranty descended  from  the  ancestor  upon  the  heir,  before  the 
statute,  the  heir  was  barred.  The  statute  restrained  the  war- 
ranty of  the  lineal  ancestor  without  assets,  but  the  force  of 
the  warranty  still  continued  when  it  descended  from  one, 
through  whom  the  title  by  descent  could  not  by  possibility  be 
derived. 

The  doctrine  of  collateral  warranty  comes  to  us  apparently 
fraught  with  absurdities^  which  nevertheless  vanish  when  we 
consider  the  reasons  of  the  ancient  law.  The  distinctions 
between  lineal  and  collateral  warranty,  certainly  do  appear 
to  furnish  unsatisfactory  reasons  why  the  latter  should  be 
binding  and  not  the  former;  but  it  was  the  policy  of  the  sta- 
tute to  restrain  the  power  of  alienation  with  the  consequent 
warranty  of  him  who  had  the  estate  of  inheritance  where  the 
heir  took  performam  donij  because  the  mischief  to  be  pro- 
vided against  was  the  alienation  of  the  tenant  in  tail  in  pos- 
session, and  not  the  release  of  a  right  of  action,  as  when  the 
collateral  ancestor  released  with  warranty  to  a  disseisor. 

It  is  to  be  observed  that  when  the  ancestor  thus  released 
with  warranty,  the  disseiser,  tenant  in  tail,  would  still  have 
the  right  of  entry  or  of  action  during  his  life,  and  that  the 
issue  would  not  be  barred  by  the  warranty,  until  after  its  des- 
cent by  the  death  of  the  ancestor.  It  is  not  to  be  presumed 
that  either  the  tenant  in  tail,  or  the  issue  would  fail  to  exer- 
cise their  rights,  unless  there  were  sufficient  reasons  to  in- 
fluence them. 
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When  the  tenant  in  tail  discontinued,  and  the  unde  of  the 
issue  released  with  warranty,  although  the  issue  could  not  be 
affected  by  the  warranty  of  the  tenant  in  tail,  by  reason  of 
the  proTisions  of  the  statute,  they  were  barred  by  the  coUate- 
ral  warranty  of  the  uncte.  Ttus  was  one  of  the  means  by 
which  an  estate  tail  might  be  barred.  It  was  not  however 
Tery  effectual,  for  it  could  have  no  operation  if  the  uncle  had 
issue  to  intercept  the  descent  of  the  warranty;  and  on  the 
death  of  the  tenant  in  tail,  the  issue  might  always  bring  a 
formedon  before  the  death  of  the  unde. 

The  tenant  of  a  fee  simple  estate  and  of  a  fee  simple  condi- 
tional, after  performance  of  the  condition,  had  the  absolute 
power  of  aUenation,  and  the  issue  were  as  effectually  barred 
by  it  without,  as  with  a  warranty.  The  only  other  case, 
therefore,  in  which  a  collateral  warranty  had  any  important 
consequences,  was  upon  the  aUenation  of  tenant  for  life,  when 
the  warranty  descended  upon  the  reversioner  or  remainder- 
man. As  the  alienation  was  always  a  forfeiture  of  the  estate, 
the  reversioner  or  remainderman  might  enter  for  the  forfeiture; 
and  if  he  did  not  enter  for  the  forfeiture  of  his  ancestor,  but 
permitted  the  warranty  to  descend  upon  him,  the  presumption 
was  certainly  reasonable  that  he  had  received  an  equivalent 
by  descent  or  otherwise. 

The  warranty  of  the  collateral  ancestor  could  so  unfte- 
quently  be  effectual  to  bar  an  estate  tail  for  the  reasons  men- 
tioned  above,  that  the  whole  doctrine  must  have  been  practi- 
cally confined  to  cases  where  the  tenant  for  life  in  possession 
of  the  freehold,  alienated  the  estate,  and  the  warranty  des- 
cended upon  his  heur  the  remainderman,  and  then  could  have 
no  operation  until  after  a  presumed  waiver  of  the  forfeiture. 
Viewed  in  its  thus  restricted  operation,  the  rule  could  not 
work  injustice,  and  certainly  does  not  deserve  to  be  regarded 
as  it  appears  to  have  been,  as  the  reproach  of  the  law.  It 
might  be  regarded  as  a  rule  of  limitation,  barring  the  right  of 
the  reversioner  or  remainderman,  if  he  did  not  avail  himself 
of  his  right  to  e^ter  for  a  forfeiture  during  the  life  of  his  an- 
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oestor,  and  certainly  if  aware  of  the  rule,  he  permitteSl  the 
warranty  to  descend  upon  him,  there  was  a  presumption  that 
he  had  received  an  equivalent 

In  most  of  the  cases,  although  the  ancestor  was  tenant  for 
l^e,  and  his  heir  took  the  remainder  by  purchase  (so  that  the 
warranty  descended  from  an  ancestor,  from  whom  the  estate 
could  not  by  possibility  descend),  the  heir  took  other  property 
by  descent,  and  the  rule  of  collateral  warranty  was  in  its  ope- 
ration  analogous  to  the  rule  of  election,  which  required  the 
heir  whose  property  had  been  devised  and  for  whom  an  equi- 
valent had  been  provided  in  the  will,  to  make  his  election, 
whether  he  would  waive  his  right  to  the  property  devised, 
and  consent  to  give  operation  to  the  whole  will,  or  retain  the 
property  which  had  been  devised  from  him. 

We  are  not  so  hardy  as  to  recommend  the  revival  of  colla- 
teral warranties,  though  the  prejudice  against  them,  we  doubt 
not,  is  principally  owing  to  the  artificial  distinction  made  by 
Litdeton  between  lineal  and  collateral  warranties.  They 
have  been  very  generally  abandoned;  but  we  believe  that  in 
certain  cases  which  may  be  supposed,  inequitable  results  have 
followed  their  abrogation. 

If  a  man  conveys  land  in  which  he  has  an  estate  for  life, 
and  his  heir  the  remainder,  to  another  in  fee  for  a  valuable 
consideration  with  warranty,  and  purchases  other  lands, 
which  he  allows  together  with  the  collateral  warranty  to  des- 
.  oend  to  his  heirs,  it  would  certainly  be  unjust  to  permit  the 
heirs  to  enter  upon  the  land  conveyed,  and  likewise  to  enjoy 
the  lands  descended,  purchased  with  the  consideration  of  th# 
former;  but  since  the  statute  of  4th  and  5th  Anne,  c.  16,  we 
think,  even  a  court  of  chancery  would  have  no  remedial  juris- 
diction, under  any  circumstances  in  the  case  stated;  and  yet  if 
the  tenant  for  life  had  devised  the  same  lands  to  others,  in 
which  his  heirs  had  an  estate  in  remainder,  and  had  also  de- 
vised other  lands  to  his  heirs,  on  well  understood  principles  of 
equity  (not,  however,  more  cogent  than  those  upon  which 
the  doctrine  of  collateral  warranty  was  founded),  the  heirs 
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would  not  be  pennitted  tp  enjoy  the  estate  deyiaed,  nnlM 
they  flhoakL  relinquish  their  estate  in  remainder. 

The  statutes  of  Gloucester*  restrained  the  operation  of  cpl> 
lateral  warranty,  when  made  by  the  wife,  of  the  estate  held 
in  do  wer,  and  of  the  estates  of  tenants  by  the  curtesy.  If  the 
doctrine  of  collateral  warranty,  as  thus  mitigated,  had  been 
sustained,  certain  cases  might  have  been  subjects  of  equitable 
relief,  where  it  does  not  now  appear  to  be  admissible,  be- 
cause the  warranty  is  entirely  abrogated  by  the  statute.  It 
might  have  been  provided,  also,  that  the  warranty  of  the  an- 
cestor should  never  operate  as  an  absolute  bar,  unless  it 
descended  to  the  heir  after  a  limited  period  from  the  aliena* 
tion  of  the  estate,  nor  unless  assets  were  also  shown  to  have 
existed  in  the  hands  of  the  heir. 

The  promotion  of  the  free  power  of  alienation  was  a  prin- 
cipal motive  for  the  efficacy  given  to  warranties*  The  rules 
of  law  relating  to  warranty,  enabled  the  tenant  in  tail  effec- 
tually to  alienate  the  land  entailed,  and  the  tenant  for  life  to 
convey  an  estate  in  fee  simple ;  and  thus  the  policy  of  the  law, 
by  whidi  real  estate  has  been  subjected  to  the  unrestricted 
operations  of  conun^rce,  was  preserved. 

Regarded  as  a  rule  of  evidence,  the  presumption  on  whidi 
the  doctrine  of  collateral  warranty  was  founded,  still  exists, 
and  the  only  practical  difference  between  the  common  law 
rule  and  the  existing  principle,  in  cases  where  the  heir  has 
been  guilty  of  laches,  consists  in  the  circumstance,  that  the 
right  of  the  heir  was  at  common  law  absolutely  rebutted  by 
the  operation  of  a  general  rule,  and  that  since  the  abrogation 
of  collateral  warranty,  the  presumption  is  capable  of  being 
rebutted,  or  is  conclusive  only  when  connected  with  long 
possession;  or  in  the  court  of  chancery,  when  the  heir  who 
has  slept  upon  his  title,  seeks  the  akl  of  that  jurisdiction 
against  a  bona  fidt  purchaser. 

S.  P.  D. 

*  6  Edw.  1. 0. 3;  and  11  Heo.  VIL  c  90. 
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ART.  VI.— POWER  OF  SALE. 

Whetheb,  if  a  testator  directs  his  estate  to  be  sold  for  certain 
purposes,  without  declaring  by  *whom  the  sale  shall  be  madej 
the  executor  shall  exercise  the  power  o/salcy  Mr.  Sugden 
is  of  opinion/  that  in  the  absence  of  such  a  declaration,  if  the 
fund  be  distributable  by  the  executor,  he  shall  have  the  power 
by  implication. 

It  is  always  a  question  of  intention;  and  although  the  autho- 
rity to  sell  is  not  expressly  given,  the  intention  to  vest  the 
executor  with  the  power  of  sale,  may  be  inferred  from  the 
duties  imposed,  and  from  the  necessity  that  the  executor 
should  receive  the  funds  arising  from  the  sale,  to  perform  the 
trust  or  to  make  distribution. 

Several  cases  are  cited  by  Mr.  Sugden,  in  confirmation  of 
his  opinion.  In  most  of  the  cases  the  question  appears  to 
have  arisen  between  the  feoffees  to  uses,  and  the  executor, 
or  between  the  heir  and  the  executor;  and  the  question  has 
been  one  of  preference,  and  not  whether  the  aid  of  the  court 
of  chancery  should  be  invoked  to  supply  a  defective  declara- 
tion of  a  power.  In  the  case  cited  from  the  year-book,  15 
H.  7:  A  man  had  certain  feoffees  in  land  to  his  use,  and  made 
his  will,  and  wills  that  his  lands  shaU  be  sold  after  the  death 
of  one  A.  whom  he  willed  to  have  the  profit  during  his  life; 
which  feoffees  have  enfeoffed  others  to  the  use  to  perform  the 
will  of  the  testator;  and  if  the  second  feoffees  shall  sell  the 
land  or  not,  that  was  the  matter. 

It  was  said  by  Rede,  Iremaile,  and  Frowik,  that  if  a  man 
makes  his  will,  that  his  land  which  his  feoffees  have,  shall  be 
sold  and  aliened,  and  does  not  say  by  whom,  there  his  execu- 
tors shall  alien  that  and  not  the  feoffees.    The  argument  of 

'  Sof .  on  Powtn  167, 
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Corrisby,  that  the  feoffees  shall  alien,  for  they  have  the  con- 
^dence  placed  in  them,  was  denied,  for  executors  have  much 
greater  confidence  placed  in  them  than  the  feoffees  have,  for 
the  money  to  arise  by  the  sale  of  the  executors  shall  be  assets 
in  their  hands,  and  therefore  they  shall  sell  It  was  conceded, 
that  the  authority  created  by  the  will  must  be  strictly  fol- 
lowed; that  if  it  could  not  be  inferred  from  the  will  that  the 
executors  had  the  power  of  sale  vested  in  them  by  its  provi- 
sions, it  did  not  exist  in  virtue  of  their  office;  but  the  autho- 
rity to  dispose  of  the  assets  resulting  from  the  sale,  was 
considered  as  equivalent  to  an  express  authority  to  raise  the 
money  by  a  sale. 

In  a  case  reported  2  Leon.  220,  pi.  276,  a  devise  was  to  the 
wife  for  life;  and  it  was  provided  by  the  will,  if  the  devisor 
should  not  have  any  issue  by  his  wife,  that  then  after  the 
death  of  his  wife,  the  lands  should  be  sold,  and  the  money 
thereof  coming,  distributed  to  three  of  his  blood;  and  he  made 
his  wife  and  another  his  executors,  and  died.  The  wife  after 
the  death  of  the  other  executor,  sold  the  lands;  and  it  was  the 
opinion  of  the  court  that  the  sale  was  good,  although  it  was 
not  expressed  in  the  will  by  whom  the  land  should  be  sold, 
because  the  moneys  to  be  derived  from  the  sale  were  to  be 
distributed  by  the  executors  as  legacies.  The  intention  to 
give  the  power  of  sale  was  implied  from  the  duty  with  which 
they  were  clothed  in  their  capacity  of  executors.  It  was  said, 
if  a  man  wills  that  his  lands  shall  be  sold  for  the  payment  of 
his  debts,  that  the  executors  shall  sell  the  lands,  for  to  them 
it  belongs  to  pay  debts. 

In  a  case  in  the  23d  of  Eliz.i  a  man  excepted  out  of  a  devise 
his  manor  of  R.  which  he  appointed  to  pay  his  debts,  and 
made  two  executors,  and  died;  one  of  the  executors  after  the 
death  of  the  other,  proved  the  will,  and  sold  the  manor,  and 
the  sale  was  held  to  be  valid  by  the  court,  for  the  testator 
in  investing  the  executors  with  a  character  from  which  the 
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.  duty  to  raise  money  by  a  sale  resulted^  most  have  intended 
to  give  the  power  of  sale. 

In  the  former  case  cited  from  Leonard's  Reports,  it  may 
be  questionable,  whether  the  testator  intended  that  the  estate 
should  be  sold  during  the  life  of  the  tenant  for  life.  He  pro- 
bably intended  that  if  one  executor  survived  the  wife,  he 
should  have  the  power  of  sale  and  of  distribution. 

In  the  case  of  Pitt  v.  Pelham,}  the  testator  appointed  his 
wife  executrix;  he  confirmed^  certain  land  which  was  his 
wife's  jointure,  unto  her;  and  q/Ifer  her  death,  he  appointed 
it  to  be  sold,  and  the  purchase  money  to  be  divided  between 
his  wife  and  three  nephews,  one  of  whom  was  his  heir  at 
law.  It  was  decided  that  the  executrix  had  not  the  power 
of  sale,  which  was  to  be  made  after  her  death,  and  that  the 
sale  by  her  executors  woidd  not  be  a  good  sale. 

The  persons  entitled  to  the  purchase  money  sold  their 
equitable  interest.  After  the  death  of  the  executrix,  who 
died  leaving  executors,  a  bill  was  filed  to  compel  the  heirs  of 
the  testator  to  clothe  the  purchaser  of  the  equitable  interests 
with  the  legal  estate.  According  to  Levine,*  the  lord  keeper 
held  that  the  will  was  void,  because  it  did  not  provide  by 
whom  the  sale  should  be  made.  This  opinion  however,  was 
overruled  by  the  house  of  lords,  and  the  heir  was  compelled 
to  make  good  the  omission. 

*  It  is  evident  from  the  discussion  as  reported,  that  in  the 
^opinion  of  the  lord  keeper,  as  well  of  the  judges,  if  a  power 
of  sale  had  been  required  to  be  exercised  during  the  life  of 
the  executrix,  it  would  have  been  her  duty  to  exercise  the 
power  of  sale,  as  well  as  of  distribution,  and  Wyld  j.  was  of 
opinion  that  the  executor  of  the  executor  could  sell.  It  is 
evident  that  the  testator  did  not  contemplate  a  sale  during  the 
life  of  his  wife,  for  after  ordering  the  purchase  money  to  be 
divided  between  his  wife  and  three  nephews,  he  gave  the 
share  of  any  of  his  nephews  dying  in  his  w\f(e^s  lifetime,  to 

<lClkCiul76.  M  Lot.  R«p.  aOi. 
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a  stranger;  so  that  the  peirsons  to  whom  the  fttnd  was  to  be 
distributed,  were  not  ascertained  until  after  her  death.  It 
was  therefore  a  case  where  a  power  of  sale  had  been  created, 
and  no  persons  appointed  to  exercise  the  authority. 

The  persons  entitled  t(f  the  avaUs  of  the  property,  sold  their 
interest;  and  as  there  were  no  subsequent  limitations,  there 
was  no  necessity  to  resort  to  the  court  of  chancery  for  a  strict 
execution  of  the  power.  The  purchasers  as  assignees,  having 
the  entire  interest,  had  a  right  to  demand  of  the  heir  to  whom 
the  estate  luid  descended,  a  conveyance  of  the  legal  estate. 

In  the  case  of  Blatch  v.  Wilder,^  the  testator  being  seised 
of  divers  lands,  and  having  considerable  personal  estate, 
devised  all  his  real  and  personal  estate  to  be  sold  for  payment 
of  his  debts,  and  appointed  the  defendant  his  executor.  Tlie 
personal  estate  not  being  sufficient  to  pay  the  debts,  the  plain- 
tiffs brought  their  bill  to  be  paid  their  respective  demands  out 
of  the  testator's  real  estate.  The  executor  submitted  it  to  the 
court  whether  he  could  safely  proceed  to  a  sale  of  the  estate, 
as  the  testator  had  only  given  it  to  be  sold  generally,  without 
directing  who  should  sell.  Lord  Hardwicke  decided  that  as 
the  money  arising  from  the  sale  would  be  legal  assets,  and 
administrable  as  such,  it  was  therefore  a  very  reasonable  con- 
struction, that  the  executor  should  be  the  person  who  should 
make  the  sale.    The  heir  was  directed  to  join  in  the  sale. 

The  question  arose  in  the  state  of  New  York,  in  the  case 
of  Davone  v.  Fanning.'  The  testator  bequeathed  certain 
legacies  to  each  of  his  seven  children,  ^to  be  paid  out  of  the 
bulk  of  the  property."  The  will  directed  that  so  much  of  his 
real  estate  should  be  sold  as  should  be  necessary  to  raise 
money  for  the  legacies,  or  when  all  the  children  were  of  age; 
but  it  was  not  expressly  provided  who  should  sell  Mr. 
chancellor  Kent  said,  <<I  think  as  lord  Hardwicke  did  in  a  case 
somewhat  similar  (Blatch  f;.  Wilder),  that  it  is  a  very  reason- 
able construction  that  the  power  was  given  to  the  executors." 

•lAtk.Reii.420.  •  3  John  Ch.  Sep.  359. 
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The  intention  of  the  testator  to  give  the  executor  the  power 
of  sale,  was  inferred  from  the  power  of  distribution^  and  from 
the  general  authority  to  manage  and  dispose  of  the  estate. 

It  is  to  be  observed  that  the  decision  of  the  court  in  both  of 
the  abS^e  cases,  was  founded  upon  the  presumed  intention  of 
the  testator;  and  the  will  was  construed  to  confer  the  power  of 
sale,  as  effectuaUy  as  if  the  authority  had  been  expressly 
given.  By  implication,  the  testator  constituted  the  agent  of 
the  will,  and  having  appointed  the  manner  of  sale^  did  not 
intend  that  it  should  be  submitted  to  the  direction  of  the  court 
of  chancery. 

The  case  of  Bentham  v.  Wiltshire^  is  in  no  respect  incon- 
sistent with  the  view  which  we  have  taken.  In  that  case, 
the  testator  gave  an  estate  to  his  wife  for  life;  and  although 
he  appointed  his  wife  and  another  person  his  executors,  and 
directed  that  the  estate  should  be  sold  to  the  highest  bidder  at 
public  auction,  and  the  money  arising  from  such  sale  to  be 
disposed  of  amongst  certain  persons  named  in  his  will,  a^er 
payment  qf  a  small  legacy y  no  authority  to  the  executors 
t^uld  be  implied.  All  the  duties  which  were  imposed  upon 
the  executors,  or  which  resulted  from  their  office,  might  be 
performed  by  them  during  the  life  of  the  wife.  The  debts 
and  legacy  were  payable  out  of  the  personal  estate,  and  the 
sale  was  expressly  postponed  until  after  the  death  of  one  g[ 
the  executors.  The  vice-chancellor,  sir  John  Leach,  decided 
that  the  executors  had  not  the  power  of  sale,  becaine  they 
had  nothing  to  do  with  the  produce  of  the  sale,  nor  any  power 
to  dispose  of  it  or  to  make  distribution. 

Mr.  chancellor  Kent  in  his  Commentaries,*  after  stating  the 
doctrine  deducible  from  the  cases  on  the  subject,  says,  that  <<  in 
South  Carolina,  the  executors'  authority  to  sell  under  such 
circumstances  is  denied:  and  the  course  is  to  apply  to  clian- 
eery  to  give  validity  to  the  sale;''  and  he  cites  Drayton  v. 
Drayton,^  as  showing  the  doctrine  which  prevails  in  that  state. 

*  4  Mad.  lUift.  44.  •  VoL  It.  pw  SSt.  note. 

*  3  DenttMore*!  lUp.  350,  Bolt. 
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In  that  case  the  court  say:  <<  Upon  a  review  of  the  testator's 
will,  it  does  not  appear  that  he  has  given  any  authority  to  the 
executors  to  sell  any  part  of  his  estate,  not  even  the  lands  in 
question,  although  he  has  directed  them  to  be  sold,  in  the 
event  of  his  son's  death,*  during  his  minority,  and  without 
issi;e;  nor  has  he  authorized  his  executors  to  make  a  division 
of  the  real  and  personal  estate  bequeathed  to  his  son,  or  of 
his  the  testator's  residuary  estate,  although  he  has  directed 
that  such  division  shall  take  place;  so  that  in  these  respects 
the  will  is  very  defective.  It  has  never  been  questioned, 
where  a  testator  directs  his  real  estate  to  be  sold,  but  gives  no 
power  to  his  executors  to  sell,  that  in  such  cases  a  sale  by  the 
executors  is  illegal ;  and  there  have  been  various  instances 
where  executors  in  those  cases  have  applied  to  the  court  to 
sanction  their  sale,  which  has  always  been  done."  It  would 
appear,  therefore,  that  the  necessity  of  resorting  to  the  court 
of  chancery,  was  confined  to  those  cases  where  their  power 
of  sale  could  not  be  implied  from  the  authority  to  make  dis- 
tribution. 

Mr.  chancellor  Kent  is  of  opinion  that  the  revised  statutes 
of  the  state  of  New  York  have  changed  the  law  on  this  sub- 
ject, and  made  it  conformable  to  what  he  supposes  to  be  the 
South  Carolina  practice.  By  those  statutes^  it  is  declared, 
that  where  a  power  is  created  by  will,  and  the  testator  has 
omitted  to  designate  by  whom  the  power  is  to  be  exercised, 
its  execution  shall  devolve  on  the  court  of  chancery. 

The  learned  chancellor  says:  «this  is  unnecessarily  requir- 
ing a  resort  to  chancery  in  every  case  where  the  executor  or 
other  donee  of  the  power  is  not  expressly  named."  But  we 
do  not  thus  construe  the  provisions  of  this  statute.  It  some- 
times happens  that  a  power  of  sale  is  created,  and  no  person 
is  appointed  to  execute  the  power  either  expressly  or  by  im- 
plication. In  such  cases  the  court  of  chancery  is  called  upon 
to  supply  the  defect    The  sale  is  then  effected  by  the  officers 

•  Vol.  i.  734,  lect  lOl. 
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of  the  court.  The  money  arising  from  the  sale  is  paid  into 
court,  and  distribution  and  payment  is  made  under  its  direc- 
tion. But  when  a  person  is  designated  to  perform  any  of 
these  duties,  the  intention  of  the  testator  to  invest  him  with 
the  power  of  sale,  is  clearly  implied,  and  the  person  who  is  to 
execute  the  power  is  as  certainly  designated  as  if  the  autho- 
rity had  been  given  in  express  terms. 

This  is  the  foundation  of  all  the  decisions  in  the  cases  cited. 
The  authority  of  the  executors  or  other  donees  of  the  power 
was  recognised,  not  because  it  was  reasonable  that  the  party 
entrusted  with  the  power  of  distribution  should  also  exercise 
the  power  of  sale,  but  because  such  was  the  intention  of  the 
testator.  The  doctrine  which  prevailed  was  founded  upon  a 
construction  of  the  will.  The  authority  to  sell  was  regarded 
as  necessary  to  the  execution  of  the  power  of  distribution,  and 
to  the  management  of  the  fund  which  was  expressly  given. 
The  impUed  gift  rested  on  the  same  grounds  as  the  express 
creation  of  a  pow^r.  Thie  statute  was  merely  declaratory.  It 
provided  for  cases  where  the  will  was  defective,  and  made  it 
unnecessary  to  resort  to  the  court  of  chancery  for  a  convey- 
ance from  the  heir.  In  all  cases  where  a  power  is  to  be  ex- 
ercised, and  the  authority  is  not  granted  to  any  person,  it  is 
no  longer  necessary  to  inquire  in  whom  the  legal  estate  is 
vested;  and  the  court  of  chancery  will  carry  into  effect  the 
purposes  of  the  testator,  when  the  will  itself  does  not  expressly 
or  by  implication  create  an  authority,  the  terms  of  which 
every  testator  may  of  common  right  determine.  It  was  no 
part  of  the  design  of  the  statute  to  invade  the  right  of  the  tes- 
tator to  dispose  of  his  estate,  or  to  delegate  an  authority  over 
it  -Such  an  attempt  would  have  been  quite  beyond  the 
legitimate  sphere  of  legislative  enactment 

The  legislature  cannot  interfere  with  the  right  of  every 
testator  to  dispose  of  his  property  according  to  the  principles 
of  the  common  law.  A  statute  may  settle  rules  of  construc- 
tion by  which  the  intention  shall  be  determined:  but  where 
the  right  to  regulate  the  transmission  of  estates  exists^  the 
intention  of  the  testator  is  the  only  subject  of  inquiry. 
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When  the  testator  has  in  express  terms  designated  the  per- 
son by  whom  the  power  of  sale  shall  be  execated,  this  exer- 
cise of  the  right  of  property  is  beyond  legislative  control;  and 
for  the  same  reason  the  right  is  absolute,  though  the  inteotkm 
is  ascertained  by  implication.  It  is  manifest  that  it  was  not 
the  intention  of  the  legislature  to  disturb  the  general  principles 
applicable  to  this  subject  Full  effect  may  be  given  to  the 
act,  without  breaking  in  upon  the  rules  of  testamentary  inter- 
pretation. It  obviates  the  necessity  of  a  decree  against  the 
heir,  where  the  power  of  sale  is  created  by  the  will;  but  the 
delegation  of  authority  is  defective,  and  declares  the  existing 
rule  that  the  court  of  chancery  shall  supply  the  defect,  but  it 
leaves  unimpaired  the  general  rules  bf  property  and  the  prin- 
ciples of  construction. 

S.  P.  D. 
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[SeleetioBt  from  3  Qoeen't  Bench  Reportf,  Parte  3  and  3;  5  Seott*t  New  R^ 
ports,  Partfl  9  and  3;  11  Meeson  6l  Wehthy,  Parta  1  and  3;  3  I>owlinf*i 
Practice  Cases  (New  Series),  Part  4;— all  cases  indoded  in  fonner  digesti 
faein;  omitted.^— The  4th  and  5th  parte  of  3  Bfanninf  Sl  Grainfsr  contain  dq 
ease  not  beibre  digested.]    • 

ACTION  QN  THE  CASE.  {For  frauduteni  urn  rf  wmrk  am 
wmmffaehtrtd  ariieleM — Etndenee.)  The  declaralkm  steUed  that 
the  plaintiff,  a  manufacturer  and  exporter  of  iron,  had  for  many 
years  been  accustomed  to  mark  iron  manufectured  by  him  for  the 
Turkish  market,  with  the  letters  W.  C,  inclosed  within  an  oval 
figure,  and  had  gained  great  reputation  for  the  excellent  quality  of 
the  iron  so  manufactured  and  marked  by  him;  and  that  the  defend- 
ant,  wrongfully  and  fraudulently  manufactured  iron  of  similar  form, 

"  and  marked  the  same  with  a  stamp  oi*  mark  in  imitation  of  the 
plaintiff's  mark,  consisting  of  the  letters  W.  O.  inclosed  within  an 
oval  figure,  which  last  mentioned  mark  the  defendants  well  knew 
to  be  in  imitation  of  and  similar  in  appearance  to  the  plaintiff's 
maH[,  and  so  used  by  them  to  denote  that  the  iron  so' made  was 
of  the  genuine  manufaicture  of  the  plaintiff,  and  wrongfully  and. 
firmidulently  sold  the  same  as  and  for  iron  manufactured  by  the 
plaintiff.  At  the  trial,  the  witnesses  for  the  plaintiff  stated  that  the 
W.  O.  was  very  likely  to  be  mistaken  for  W.  C.  when  the  impres« 
sion  of  the  die  was  imperfect,  or  the  iron  had  been  exposed  to  the 
air,  and  that  more  especially  the  people  in  Asia  Minor,  who  were 
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the  principal  oonsomera  of  tbe  iron,  were  likd j  from  their  igno- 
tanoe  of  the  English  character  to  be  deoeiTed  by  it.  For  the 
defendants,  several  witnesses  stated  that  it  was  osoal  fat  iron 
manufiicturers  to  mark  iron  according  to  orders  reooiTed  firom 
porchssers,  and  it  was  proved  that  all  tbe  iron  mailed  bj  the 
defendants  with  the  wajk  so  complained  of,  had  been  so  marked 
in  obedience  to  directions  received  from  the  merchants.  Two 
points  were  left  to  the  jury, — first,  whether  the  mark  so  used  by 
the  defendants  so  closely  resembled  the  mark  of  the  plaintiff  as  to 
be  calculated  to  deceive  persons  of  ordinary  dnll  and  care,  and  to 
induce  them  to  believe  the  iron  so  marked  and  sold  to  them  was 
iron  manufactured  by  tbe  pbintiff,— secondly,  wheth^  such  mark 
was  so  used  by  tbe  defendants  with  a  fraudulent  intention  to  pro- 
cure their  iron  to  be  received  in  the  market  as  iron  of  the  plaintiff's 
manufacture,  or  boni  fide  in  the  execution  of  foreign  orders.  The 
jury  having  found  for  the  defendants,  and  the  learned  judge  reports 
ing  that  he  was  not  dissatisfied  with  the  verdict,  the  ooart  held 
that  the  direction  was  correct,  and  refiised  to  grant  a  new  trial. 
(JrawAay  v.  Tfcosipson,  5  Scott,  N.  R.  562. 

8.  {DamageM  tn— l^iben  cotU  cf  liHgaHcn  by  piauU^j^ea^traU^ 
mgmink  wramgdoer.)  In  an  action  for  running-  down  a  shqs  ^ 
appeared  that  the  plaintiff  had  been  (^liged  in  consequence  of  the 
injury  to  employ  a  steam-tug,  the  owliers  of  which*  demanded 
1602.  for  salvage,  and  commenced  a  suit  in  the  court  of  admiralty 
against  the  plaintiff,  who  paid  201.  into  court;  the  court  ultimately 
decreed  45i.  to  the  salvors:  held,  upon  these  fects,  that  the  plaintiff 
was  not  entitled  to  recover  the  amount  of  the  costs  incurred  by 
him  in  that  suit. 

Semble^  that  the  proper  question  for  the  jury  in  such  a  case  is, 
whether,  in  respect  to  the  suit  for  salvage,  the  plaintiff  pursued 
the  course  which  a  prudent  and  reasonable  man  would  do  in  his 
own  case:  and  that  if  the  jury  think  he  did,  the  costs  of  the  suit 
may  be  recovered.  (7  M.  ds  W.  601;  10  M.  &  W.  249.)  TindaJ 
Y.BeU.n  M.  dcW.  226. 

ARBITRATION.  (Power  of  arhUnUor  to  arreti  Judgmtai-^ 
Awards  when  gujjicieiUly  final,)  An  arbitrator  to  whom  a  cause 
is  referred,  with  power  to  direct  how  the  verdict  shall  be  entered, 
has  no  authority  to  arrest  the  judgment 
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Where,  io  an  action  on  the  ease  by  a  reversioner,  which  was 

-  referred  by  order  of  nisi  prius  to  an  arbitrator,  he  awarded  (inter 
alia)  that  the  action  was  brought  to  try  a  right,  besides  the  mere 
right  to  recover  damages:  Held,  that  he  was  not  bound  to  state 
vihoX  was  the  right  which  the  action  was  broxight  to  try. 

Where  by  an  order  of  reference,  the  arbitrator  is  '*  to  determine 
what  he  shall  think  fit  to  be  done  by  either  of  the  parties,"  he  is 
not  bound  to  direct  affirmatively  that  something  shall  be  done, 
unless  he  shall  so  think  fit.  Per  ford  Abinger,  C.  B.  Alderson, 
B.,  and  Gumey,  B.;  Parke  B.,  dissentiente.  ArguM  v.  iRedfardj 
11  M.  &  W.  69;  2  D.  P.  C.  (N.  S.),  735. 

2.  (Proceeding  tnik  reference^  after  death  of  party,)  A  cause 
and  all  matters  in  difference  were  referred  by  an  order  of  reference 
to  the  decision  of  an  arbitrator,  the  arbitrator  to  make  and  publish 
his  award,  ready  to  be  delivered  to  the  parties,  or  either  of  them, 
"or  if  they  or  either  of  them  should  be  dead  before  the  making 
said  award,  to  their  respective  personal  representatives  who  should 
require  the  same,"  on  or  before  a  certain  day.  Several  meetings 
were  from  time  to  time  held,  but  one  of  the  parties  died  before  the 
refiuMHq^  was  concluded.  Afler  his  death  the  arbitrator  was 
reqiKtttcd  to  proceed  with  the  reference,  but  he  declined  doing  so, 

■  the  executrix  of  the  deceased  party  having  refused  to  attend,  and 
protested  against  its  ^roceediogs:  Held,  that  the  court  had  no 
power  to  direct  the  arbitrator  to  proceed,  or  to  compel  the  executrix 
to  attend  before  him.    Lewin  v.  Holbrooke  11  M.  6c  W.  110. 

2t4  (Demand  of  performance  of  act  directed  by  award,)  Although, 
where  a  demand  of  money  payable  under  an  award  is  made  by  a 
"  stranger,  not  a  party  to  the  arbitration,  it  must  be  made  under  the 
authority  of  a  power  of  attorney  given  by  the  party  to  whom  the 
money  is  to  be  paid,  the  same  rule  does  not  apply  where  the 
demand  is  to  be  of  the  execution  of  deeds  under  an  award ;  and  a 
demand  thereof  by  an  agent  of  the  plaintiflTs  attorney  was  held 
sufficient  to  found  an  application  for  an  attachment  against  the  . 
party  for  non-performance  of  the  award.  Nor  was  it  held  to  be 
any  objection,  that  it  was  the  duty  of  the  arbitrator  to  have  pre- 
pared the  deeds.     Tebbut  v.  Ambler,  2  D.  P.  (&.  (N.  S.)  677. 

4.  (Award,  when  sujfieiently  certain.)  In  ejectment,  on  three 
demises,  a  general  verdict  was  taken  at  nisi  prius,  subject  to  a 
VOL.  H.  34 
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lefereooe  of  the  cause  and  all  matters  in  difierenoe,  the  costs  of 
the  cause  to  abide  the  erent.  An  award  directing  that  the  TordicC 
should  stand  was  held  bad,  on  the  ground  that  the  arbitrator  ought 
to  have  stated  on  which  of  the  demises  the  plaintiff  was  entitled  to 
succeed.  (8  A.  dc  E.  3)5.)  Doe  d.  Siarling  ▼.  HUbii,  3  D. 
P.  C.  (N.  8.)  694. 

BAILBfENT.  {lAMlUy  of  groiuitous  bailee  for  negUgtnee.)  A 
person  who  rides  a  horse  gratuitously,  at  the  owner's  request,  for 
the  purpose  of  showing  him  for  sale,  is  bound  in  doing  so  to  use 
such  skill  as  he  actually  possesses;  and  if  proved  to  be  a  persoD 
conversant  with  and  skilled  in  horses,  he  is  equally  liable  with  a 
borrower  for  injury  done  to  the  horse  while  ridden  by  him.  IFil- 
Mon  V.  Brett,  11  M.  &  W.  118. 

BILLS  AND  NOTES.  {NoHee  of  duhoiumr.)  Notice  in  these 
terms,  *'I  hereby  give  notice  that  a  biU  for  501.  at  three  months 
afler  date,  drawn  by  A.  on  and  accepted  by  B.,  and  indorsed  by 
you,  lies  at,  dec,  dishonoured** — held  sufficient,  without  forther 
intimation  that  the  plaintiff  looked  to  the  defendant  for  payment. 
JTifi^  V.  Bickley,  2  Q.  B.  419. 

t.  (Same.)  Notice  as  follows  held  sufficient,  ««Tour  draa  on  C 
for  60{.. due  8d  Blarch,  is  returned  to  us  unpidd;  and  if  not  taken 
up  this  day,  proceedings  will  be  taken  against  you  for  the  recovery 
thereof.'*  (8  Bing.  N.  C.  688;  3  M.  dc  W.  799;  3  Q. £*  888;  1 
Man.  dc  G.  76.)    Robson  v.  CvrleurSy  3  Q.  B.  431. 

8.  {Drawer  of  bill^  when  discharged  bjf  time  given  4o  acceptor.) 
It  is  no  defence  to  an  action  against  the  drfiwer  of  a  bill  of  exchange, 
that  the  proceedings  in  an  action  against  the  acceptor  had  (without 
his  consent)  been  stayed  at  an  earlier  stage  by  a  judge's  order,  to 
pay  debt  and  costs  in  three  weeks,  otherwise  judgment.  Kennard 
V.  Knott,  5  Scott,  N.  R.  347. 

4.  {Evidence  to  vary  contract  in  Aole,  when  admissible,  and  efect 
ef.)  It  is  not  competent  to  the  maker  of  a  promissory  note,  in  an 
action  by  the  payee,  to  give  in  evidence  an  oral  agreement  to  vary 
or  contradict  the  express  contract  upon  the  face  of  the  note;  but  a 
contemporaneous  agreement  tn  writing  may  be  adduced  for  that 
purpose.  In  an  action  against  one  of  the  three  makers  of  a  joint 
and  several  promissory  note  payable  at  two  months'  date,  the 
defendant  pleaded  that  the  note  was  made  by  him  and  delivered  to 


Digitized  by  CjOOQIC 


DIGEST    OF    ENGLISH    CASES — COMMON    LAW.    393 

the  plaintifis  as  trustees  of  a  loan  society,  to  secure  to  them  the 
repayment  of  money  lent  to  one  T.;  that,  at  the  time  of  lending 
the  money  and  of  making  the  note,  it  was  agreed  in  writing  between 
the  plaintiffs,  the  defendants,  T.  and  the  society,  that  the  loan  and 
interest  should  be  repaid  by  T.  by  weekly  instalments,  and  that 
if  T*  should  make  default,  notice  should  be  given  to  the  defendant ; 
and  that  if  the  money  was  not  paid  according  to  such  notice,  legal 
proceedings  should  be  taken  upon  .the  note,  but  not  before,  dec. : 
Held,  that  this  plea  was  not  sustained  by  the  productiop  of  the 
book  of  regulations  of  the  society,  there  being  nothing  (without 
the  aid  of  oral  testimony)  to  connect  the  book  with  the  note  declared 
on.  Brown  v.  Langleyy  5  Scott,  N.  R.  249. 
6.  {Notice  of  diikonour.)  In  an  action  against  the  drawer  of  a  Inll 
of  exchange,  the  issue  being  whether  or  not  the  defendant  had 
received  notice  of  dishonour,  an  admission,  by  the  defendant  of  his 
liability  is  prim&  facie  evidence  (only)  whence  the  jury  may  infer 
that  he  had  due  notice.    Beli  v.  Frankis^  5  Scott,  N.  R.  460. 

6.  (Indor$emerUi  how  far  a  new  drawing-^Accouni  stated.)  A 
declaration  alleged  that  tht  defendant  made  his  bill  of  exchange, 
and  directed  the  same  to  J.  B.,  and  required  him  to  pay  to  the 
defendant's  order  1871.  15«.,  and  then  indoraed  the  Ull  4o  the 
phdntifis.  It  appeared  that  the  bill  had  been  drawn  by  one  F., 
and  indorsed  by  the  defendant  in  blank,  and  having  been  delivered 
by  the  defendant  to  F.,  was  by  him  taken  to  a  bank  of  which  the 
plaintifis  were  the  managers,  where  it  was  received  by  them  in 
renewal  of  another  bill  discounted  by  them,  and  drawn  and  in- 
dorsed by  the  same  parties :  Held,  Ist,  that  proof  of  the  defendant's 
being  the  indorser  of  the  bill  did  not  support  the  averment  that  he 
made  the  bill;  2dly,  assuming  that  an  indorser  might  be  treated 
as  a  drawer,  still  the  present  indorsement,  being  in  blank,  was 

-  equivalent  to  the  drawing  of  a  new  bill  payable  to  bearer,  and 
therefore  the  bill  was  misdescribed  in  the  declaration;  ddly,  that 
the  plaintifli  were  not  entitled  to  recover  on  the  account  stated 
BurmeMer  v.  Hogarth^  II  M.  &  W.  97. 

7.  {Estoppel  on  acceptor  to  ^oty  forged  indorsement.)  A  bill  of 
exchange,  purporting  to  be  ^wn  by  B.  dc  W.  (a  really  existing 
firm)  payable  to  their  order,  and  to  be  indorsed  by  them,  was 
D^otiated  by  the  acceptor  with  that  indorsement  upon  it    The 
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drawing  and  indorsenaent  were  forgeries:  Held,  \hat  if  the  IhU  was 
accepted,  and  negotiated  by  the  acceptor,  with  knowledge  of  the 
forgery,  he  was  estopped  to  deny  the  indorse*  ent,  as  well  as  the 
drawing,  by  B.  6c  W. :  but  sem&^e,  that  where  the  name  of  a  reel 
party,  as  the  drawer,  is  forged,  a  party  who  accepts  the  bill  in 
ignorance  of  the  forgery,  is  estopped  to  deny  the  drawing  only, 
but  not  the  indorsement,  although  in  the  same  handwriting.  (10 
B.  6z;  Cr.  468;  7  Taunt.  455.)  Beeman  v.  Duck,  11  M.  dc  W. 
251. 
CFI  ARTER.PARTY.  {Pleading— Bankruptcy— Order  and  DU- 
positi<m*)  By  a  charter-party,  the  defendants,  the  owners,  agreed 
to  let  and  one  R.  S.  agreed  to  hire  the  ship  Mass,  for  and  during 
the  term  of  six  calendar  months,  upon  the  terms  and  conditions 
that  during  the  term  of  that  agreement,  or  as  thereinafter  provided, 
the  freighter  should  possess  the  entire  and  exclusive  use  and  dis- 
posal of  the  whole  reach  and  burden  of  the  ship,  with  exception 
of  the  space  occupied  with  the  cabin,  together  with  the  room  for 
the  usual  accommodation  of  the  crew  and  for  the  stowage  of  the 
ship's  stores  and  provisions;  that  the  master  should  from  time  to 
time,  and  as  oflen  as  the  interest  of  the  affreighter  should  require, 
take  on  board  and  properly  stow  all  such  lawful  goods  to  the 
extent  of  a  full  and  complete  cargo,  if  required,  as  should  be  ten- 
dered to  him  for  that  purpose,  and  proceed  therewith  upon  such 
lawful  voyage  or  voyages  as  he  the  said  affreighter  or  his  agents 
should  direct  him  to  do,  and  that  he  should  deliver  the  said  gbods 
and  merchandise  agreeably  to  the  bills  of  lading,  that  tkefie^kt 
and  primage  for  such  goods  should  be  payable  to  the  affreighter 
or  his  order;  that  in  the  event  of  the  completbn  of  the  six  months 
whilst  the  vessel  was  upon  a  voyage,  or  aAer  she  had  commenced 
taking  goods  on  board  for  a  voyage,  the  term  of  that  agreement 
should  be  prolonged  until  the  discharge  of  her  cargo  afler  her 
arrival  at  or  return  to  a  port  in  Great  Britain ;  the  owners  or  master 
to  keep  the  vessel  tight  and  manned,  provisioned  and  fitted  with 
necessary  stores;  in  consideration  of  which  the  affreighter  agreed 
to  pay  to  the  owners  at  a  certain  rate  per  ton  per  month,  to  be 
paid  by  one  month's  pay  in  advance,  in  cash,  one  month  after  the 
vessel  should  be  entered  outwards,  one  month's  pay  that  day  two 
months,  and  one  month's  pay  at  the  expiration  of  each  succeeding 
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month  till  the  end  of  the  term  she  might  he  employed,  and  the 
Mance  in  cash  an  her  final  discharge^  together  with  port  charges, 
<kc ;  the  charterer  to  have  the  privilege  of  putting  in  a  master  of 
his  own  app<Nntment,  he  finding  the  cahin  with  all  stores  and 
paying  Us  wages,  the  owners  allowing  whateyer  rate  of  wages 
they  paid  their  own  masters,  and  as  the  master  was  to  he  appointed 
by  the  charterer  to  superintend  his  interests,  the  owners  were  not 
to  be  responsible  for  such  master's  acts  and  conduct,  should  he 
deviate  from  the  charter-party,butthe  charterer  held  himself  respon- 
sible to  the  owners  for  the  said  master's  honest  and  correct  conduct 
and  strict  integrity  whilst  he  should  have  the  navigation  of  their 
vessel:  Held,  that  under  this  charter-party,  the  possession  of  the 
vessel  was  given  up  by  the  owners  to  the  charterer  during  the  con- 
tinuance of  the  contract;  that  the  master  (appointed  by  the  char- 
terer)  was  in  possession  of  the  cargo  as  agent  for  the  charterer, 
and  not  as  the  servant  of  the  owners;  that  personal  credit  was 
given  to  the  charterer  for  the  payment  of  the  hire  of  the  vessel; 
and  that  no  lien  upon  the  6argo  was  reserved  to  the  owners  as  a 
security  for  the  payment  of  the  contract  price  for  the  hire  of  the 
ship.  To  a  breach,  alleging  refusal  by  the  defendants  to  deliver, 
or  to  permit  the  master  to  deliver,  the  cargo  to  the  person  to  whom 
it  was  by  the  bills  of  lading  made  deliverable,  or  to  the  plaintiffs, 
the  assignees  of  R.  S.,  who  had  become  bankrupt,  the  owners 
pleaded  (rightly)  that  a  large  sum  was  due  to  them  under  the 
tinrter-party,  to  recover  which  they  had  brought  an  action  against 
Hi  S.;  that  before  the  bankruptcy  of  R.  S.  it  was  agreed  between 
him  and  the  defendants  that  they  should  withdraw  their  action, 
"^and  that  he  should  deliver  to  one  W.  G.  C.  the  bills  of  lading  for 
the  homeward  cargo,  and  should  empower  W.  G.  C.  to  receive 
the  proceeds  thereof  for  the  purpose  of  paying  in  the  first  place  to 
(be  defendants  any  freight  that  might  be  due  to  them  on  the  charter 
party  and  the  balance  of  R.  S.'s  account  with  W.  G.  C,  that  the 
defendants  withdrew  their  action,  and  thiat  R.  S.  empowered  W. 
G.  C.  accordingly ;  and  that  upon  the  arrival  of  the  ship,  the  defend- 
ants in  their  own  right,  and  as  the  agents  of  W.  G.  C,  took  pos- 
session of  the  cargo,  d^s.  Replication,  that,  at  the  time  of  making 
the  agreement,  no  part  of  the  cargo  was  on  board  of  the  vessel, 
nor  any  of  the  bills  of  lading  in  existence,  nor  had  they  at  any 

34* 


Digitized  by  CjOOQIC 


396  jumispmuDBHCx. 


time  come  into  the  posaessioo  of  W.  G.  C,  or  of  the  defendants, 
or  of  R.  S. ;  that  before  the  shifting  of  the  cargo,  or  the  existence 
of  the  bills  of  lading,  and  before  W.  G.  C.  had  any  control  over 
the  caigo,  and  while  R.  S.  was  the  apparent  and  reputed  owner 
thereof,  and  whilst  the  defendant's  action  against  him  was  still 
pending,  R.  S.  became  bankrupt,  and  the  plaintifis  were  appointed 
his  assignees,  whereby  the  authority  given  to  W.  G.  C.  or  the 
agreement  with  the  defendants  became  revoked,  and  that  the  cargo 
was,  from  the  time  of  the  shipping  till  the  seizure  thereof,  in  the 
possession  and  control  of  the  plaintifi  as  assignees,  and  one 
M'Cormick  (a  master  appointed  by  R.  S.)  as  their  agent.  Rejoin^ 
der;  that  before  the  bankruptcy  of  R.  S.,  certain  goods  had  been 
provided  and  skipped  at  Sierra  Leone  by  R.  S.'s  agents,  as  part 
of  the  homeward  cargo  and  on  his  account,  and  that  these  goods 
were  carried  to  the  river  Gambia,  where,  for  the  purpose  of  more 
conveniently  loading  the  Whole  of  the  homeward  cargo,  they  were 
landed  before  R.  S/s  bankruptcy,  and  there  remained  ready  for 
shipment;  that  other 'goods  provided  by  R.  S.'s  agents  at  the  river 
Gambia  were  also  before  his  bankruptcy  ready  for  shipment  on 
hb  account,  as  a  further  portion  of  the  homeward  cargo,  and  that 
afterwards  both  sets  of  goods  were  shipped  accordingly ;  and  there- 
upon the  defendants,  for  the  purposes  and  by  the  authority  in  the 
plea  mentioned,  took  possession,  &c. :  Held,  that  that  portion  of 
tho  cargo  which  had  been  brought  from  Sierra  Leone  to  the  river 
Gambia  were  sufficiently  alleged  to  have  been  in  the  possession  of 
the  charterer  at  the  date  of  the  agreement  mentioned  in  the  eighth  ^ 
plea,  as  part  of  the  homeward  cargo  mentioned  in  that  agreement, 
to  bring  it  within  the  terms  thereof,  as  equitably  assigned  to  W. 
G.  C.  for  the  purpose  therein  mentioned;  and  <emMe,  that  if  the 
rest  of  the  goods  had  been  with  equal  clearness  described  to  have 
been  in  the  possession  of  the  charterer's  agents,  or  before  his 
bankruptcy  set  apart  and  definitely  appropriated  as  part  of  the 
homeward  cargo,  the  same  result  would  have  followed  as  to  tliem. 
But  held,  that  as  by  the  pleadings  it  was  admitted  that  the  bank- 
rupt was  left  in  the  sole  possession  and  management  of  the  cargo, 
and  with  full  power  to  dispose  of  or  gain  credit  upon  any  portion 
of  it,  having  parted  with  no  document  that  was  essential  to  his 
power  of  disposal,  it  passed  to  the  plaintiffs  as  goods  in  the  order 
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and  disporition  of  the  bankrupt  at  the  time  of  the  bankruptcy^  under 
6  Geo.  4,  c.  16,  s.  72.    Belcher  v.  Capper^  5  Scott,  N.  R.  257. 

CORPORATION.  (Trespau  mainiainahle  agaimi.)  Trespass, 
as  well  as  trover,  will  lie  against  a  corporation  aggregate.  Maud 
,T.  Tke  Manmouikskire  Canal  Company^  5  Scott,  N.  R.  457. 

DEED.  (Cpneeyance  tii,  by  reference  to  plan — FaUa  defnam^ra" 
lio.)  A  deed  conveyed  a  piece  of  land,  forming  a  part  of  a  close, 
by  reference  to  a  schedule  annexed.  The  schedule  described  the 
land,  in  a  column  headed  ^'No.  on*the  plan  of  the  Briton  Ferry 
Estate,''  as  "  158  b;"  in  a  second  column,  headed  **  Description  of 
premises,''  as  **a  small  piece  marked  on  the  phin;  in  a  third  coU 
unm,  as  being  in  the  occupation  of  J.  E.;  and  in  a  fourth,  as  "84 
perches^"  At  the  time  of  the  contract,  a  line  was  drawn  upon 
the  plan  as  the  boundary  line  dividing  the  piece  158  b  from  the 
rest  of  the  close  of  which  it  formed  a  part.  The  plan  was  drawn 
to  a  scale,  but,  upon  measurement  of  the  land,  was  found  incorrect; 
and  15^  b  contained,  within  the  line  so  drawn,  less  than  84  perches 
according  to  the  actual  measurement  on  the  plan,  and  27  perches 
only  according  to  the  actual  measurement  of  the  land:  Held,  that 
the  statement,  that  the  piece  of  land  conveyed  contained  84  perches, 
was  merely  falsa  demonstratio,  the  prior  portion  of  thie  description 
being  sufficient  to  convey  it,  and  that  the  deed  passed  only  the 
portion  of  land  actually  marked  off  on  the  plan,  as  measured  by 
the  scale.    Llewellyn  v.  Earl  of  Jeney,  11  M.  ds  W.  168. 

DETINUE.  (lAen^  when  a  defence  in.)  In  detinue  for  a  picture, 
It  appeared  that  it  had  been  intrusted  by  the  plaintiff  to  one  Bye 
for  sale,  that  Bye  deposited  it  with  the  defendant,  an  auctioneer,, 

*^  and  that  when  the  plaintiff  demanded  it  (without  tendering  anything 
for  warehouse  rent)  the  defendant  refused  to  deliver  it  up  until  a 
debt  of  81.  due  to  him  from  Bye  was  discharged:  Held,  that 
the  repudiation  of  the  plaintiff's  title  precluded  the  defendant  from 
afterwards  setting  up  a  lien  on  the  picture  for  warehouse  rent. 
Dirks  V.  Rickardsy  5  Scott,  N.  R.  584. 

GOODS  SOLD  AND  DELIVERED.  {Far  wkai  ckatteU  main, 
tainable.)  Indebitatus  assumpsit  in  the  sum  of  80007.  *<for  the 
price  and  value  of  a  main  engine  and  other  goods  sold  and  deliver. 
ed.^'  It  was  proved  at  the  trial,  that  the  contract  was  '*to  build 
an  engine  of  100  horse  power  for  the  sum  of  25007.,  to  be  com* 
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pteUd  ond  fixtd  by  the.  middle  <Nr  end  of  December;''  and  it 
appeared  that  the  diArent  parts  of  the  eogioe  were  oonatmcted  at 
the  plaintiflTs  manufcctory,  and  aent  in  parts  at  difleroit  ioterrala 
to  the  defendant's  colliery,  a  distance  of  twenty  miles,  where  they 
were  fixed  piecemeal,  and  so  made  into  an  engine :  Ifeld,  that  the 
price  agreed  upon  was  not  reooTeraUe  in  the  above  form  of  action. 
StmiiUy  that  the  proper  form  of  count  was,  either  in  indebitatos 
assumpsit  for  work,  labour,  and  materials,  or  for  erecting  and 
constructing  an  engine.    Clark  ▼.  Btibier,  11  M.  ^  W.  248. 

HUSBAND  AND  WIFE.  {PUdgt  by  wife  rfkuOand^M  good$.) 
In  trOTcr  by  the  personal  representatives  of  O.,  for  a  chest  of 
plate  which  the  defendants  claiiMd  to  hold  as  security  for  an 
advance  of  money,  an  ezaminatipn  upon  interrogatories  of  the 
widow  of  O.  was  given  in  evidence,  to  show  that  the  plate  was 
pledged  by  her  with  the  assent  of  her  late  husband :  Ifeld,  that 
such  examination  was  inadmissible,  as  being  contrary  to  the  gene> 
ral  pdicy  of  the  law.  (yCknmor  v.  Mt^cribatik$j  5  Scott,  N.  R. 
805. 

2.  {Mariial  rigki  to  mone^f  acquired  hff  wtfe  Umng  a|Nirl.)  A 
husband  and  wife  lived  apart  from  each  other ;  at  the  death  of  the 
wife  she  was  possessed  of  money,  which  was  assumed  to  be  the 
accumulations  of  interest  arising  from  stock  settled  to  her  separate 
use :  Held,  that  the  husband  was  entitled  to  this  money  in  his 
marital  right 

The  money  was  taken  possession  of  for  her  fether,  (who  was 
one  of  the  executors  named  in  a  will  made  by  his  wife  under  a 
power  reserved  to  her  by  the  settlement,  but  which  will  did  not 
in  terms  pass  the  accumulations,)  to  whom  it  was  handed  over 
immediately :  Held  that,  the  original  taking  being  wrongful,  the 
defendant  could  not  discharge  himself  by  thus  dealing  with  the 
money.     Tugwuin  v.  Hopkingy  5  Scott,  N.  R.  464. 

8.  (Scire  faciae  to  Jain  husband  in  euit^  when  neeeseary.)  Where 
an  action  is  brought  by  a  feme  sole,  who  marries  after  the  con>- 
mencemetit  of  the  suit,  but  before  the  trial,  it  is  not  necessary  to 
sue  out  a  scire  facias,  to  make  the  husband  a  party  to  the  suit. 
(2  Saund.  72  i.)  Walker  v.  GoUing,  11  M.  dc  W.  76 ;  2  D.  P. 
C.  (N.  S.)  776. 

4.  {Wife*s  authority  to  bind  husband  by  adndeeion.)    Where  a 
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wife  carried  on  in  her  husband's  absence  the  business  of  a  shop, 
and  by  his  authority  attended  to  all  the  receipts  and  payments : 
Held,  in  an  action  of  replevin  by  the  husband,  that  a  statement 
made  by  the  wife  to  the  landlord,  on  the  occasion  of  her  paying 
him  rent  for  another  person,  that  she  would  pay  the  rent  of  the 
shop  on  a  future  day,  and  admitting  its  amount,  was  not  evidence 
against  the  husband  of  the  terms  of  the  tenancy.  (1  Bing.  99.) 
Meredith  v.  Fooiner,  11  M.  <Sc  W.  202. 

INFANT.  (Neeesmriesj  what  are.)  Dinners,  confectionery,  or 
fruit,  supplied  to  an  infant,  an  undergraduate  in  the  university, 
having  lodgings  in  the  town,  are  not,  prim&  facie,  necessaries ; 
and  in  an  action  brought  against  him  for  such  articles,  no  special 
circumstances  being  shown,  the  court  directed  a  nonsuit  to  be 
entered.    Brooker  v.  ScoUy  II  M .  &  W.  67. 

2.  {Account  stated  by — Ratification  after  full  age — Pleading^-' 
New  assignment,)  An  account  stated  by  an  infant  is  not  abso- 
hitely  void,  but  voidable  only,  and  may  be  ratified  by  him  afler 
attaining  his  full  age ;  and  if  he  does  so  ratify  it,  an  action  of 
debt  as  well  as  assumpsit  may  be  maintained  thereon. 

Qu4Brey  whether  to  a  plea  of  infancy,  the  plaintiff  ought  to  new 
assign  the  ratification  as  a  new  contract  entered  into  after  the 
party  has  obtained  the  capacity  of  contracting,  or  plead  it  by  way 
of  replication,  as  an  act  giving  validity  to  an  otherwise  invalid 
contract.     WilUafM  v.  Moor,  11  M.  &  W.  256. 

INSURANCE.  {Life  policyy  construction  of-^Death  of  assured, 
by  his  own  hands,  what  is.)  In  the  year  1828  a  policy  was 
efl^ted  by  one  W,  B.  upon  his  own  life,  with  a  proviso  that,  "  in 
case  the  assured  should  die  upon  the  seas  (except  in  such  passages 
as  were  allowed  by  the  rules  of  the  society,)  or  go  beyond  the 
limits  of  Europe,  or  enter  into  or  engage  in  any  naval  or  military 
service  whatsoever,  unless  license  should  be  obtained  from  a  court 
of  directors  of  the  society,  or  should  die  by  his  own  hands,  or  by 
hands  of  justice,  or  in  consequence  of  a  duel,  6cc.  6cc.,  the  policy 
should  be  void.^'  In  1838  the  assured,  being  at  the  time  of  unsound 
mind,  precipitated  himself  from  Vauxhall  Bridge  into  the  Thames, 
and  was  drowned.  In  an  action  brought  by  his  executor  on  the 
policy,  the  jury  found  thai  the  assured  "  voluntarily  threw  himself 
into  the  river,  knowing  at  the  time  that  he  should  thereby  destroy 
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his  life,  inteDding  thereby  io  do  so,  but  that  at  the  time  of  oom- 
mittiog  the  act  he  was  not  capable  of  judging  between  right  and 
wrong  :**  Held  (dissentienie  Tindal,  C.  J.),  that  upon  this  finding 
the  defendant  was  entitled  to  the  verdiet,  the  proviso  embracing 
all  cases  of  intentional  self-destruction.  Borradaile  v.  HwUer^ 
5  Scott,  N.  R.  418. 

2.  (ifilerejr.)  A  person  who  assigns  away  his  interest  in  a  ship  or 
goods,  after  effecting  a  policy  of  insurance  upon  them,  and  before 
the  loss,  cannot  sue  upon  the  policy ;  except  as  a  trustee  for  the 
assignee,  in  a  case  where  the  policy  is  handed  over  to  him  upon 
the  assignment,  or  there  is  an  agreement  that  it  shall  be  kept  alive 
for  his  benefit.    Fowles  v.  Innes^  11  M.  ^  W.  10. 

9.  (Jfunrpresentalfan  and  concea/sMSl  hff  a$$ured.)  The  shipping 
list  at  Lloyd's,  stating  the  time  of  a  vessel's  sailing,  is  primdJmeU 
evidence  against  an  underwriter  as  to  what  it  contains,  as  the 
underwriter  must  be  presumed  to  have  a  knowleci^  of  its  con-^ 
tents,  from  having  access  to  it  in  the  course  of  his  business :  but 
where  the  insurer,  in  a  letter  written  for  the  purpose  of  efieeting 
the  insurance,  made  a  fitlse  statement  and  concealment  as  to  the 
time  of  the  vessel's  sailing,  and  the  underwriter,  relying  upon  that 
representation,  did  not  in  foct  look  at  the  Ikt,  but  acted  upcm  the 
representation  in  making  the  insurance :  Held«  that  the  underwriter 
was  not  bound  by  the  contents  of  the  list,  so  as  to  render  the  mis- 
representation and  concealment  by  which  he  was  misled  immaterial, 
and  that  it  was  the  duty  of  the  judge  to  have  pointed  out  to  the 
jury  that  misr^resentation  and  concealment.  Mackiniaak  v. 
Marshall,  11  M.  6c  W.  116. 

4.  {Ituurance,  "lot  or  noi  lod*^ — hOerest — Pleading — ArgU' 
meniaHve  general  issue,)  Declaration  on  a  policy  of  ii^uranoe 
stated,  that  the  plaintiff  caused  a  policy  to  be  effected,  purporting 
thereby  and  containing  therein,  that  B.  and  C!o.,  as  well  in  their 
own  names  as  in  that  of  all  parties  interested,  made  assurance 
with  the  defendants  for  2000/.  on  goods  (declared  to  be  360  baloi 
of  cotton),  lost  or  not  lost,  at  and  from  Bombay  to  London ;  and 
that  in  consideration  thereof,  and  that  the  plaintiff  paid  the  defend- 
ants the  premium,  and  agreed  to  observe  the  terms  and  conditions 
of  the  policy,  the  defendants  promised  him  that  they  would  become 
assurers  to  the  plaintiff  of  the  said  sum  of  2000/.    The  declaration 
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tbeo  averred  that  the  goods  were  shipped  on  the  TOjrage;  that 
the  plaintiff  was  during  the  voyage,  to  wit,  on  jic,  interested  in 
the  goods  to  the  amount  insured ;  that  the  assurance  was  made  for 
the  use  and  benefit  and  on  the  account  of  the  plaintiff;  that  the 
ship  sailed,  and  met  with  tempestuous  weather,  whereby  the  goods 
were  wetted  and  damaged,  and  rendered  of  no  use  or  value  to 
the  plaintiff:  Held,  that  a  plea  to  this  declaration,  that  the  goods 
were  so  damaged  before  the  plaintiff  acquired  any  interest  therein, 
was  bad  on  general  demurrer. 

A  party  may  make  an  insurance  on  goods  lost  or  not  lost, 
though  he  have  acquired  his  interest  in  them  after  a  partial  losSf 
unless  he  bought  them  with  a  famriedge  of  the  damage. 

A  plea  to  the  above  declaration,  that  the  policy  was  not  caused 
to  be  made  by  or  on  behalf  of  the  plaintiff,  was  held  bad  on  special 
demurrer,  as  amounting  to  non  assumpsit.  So  also  was  a  plea, 
that  the  plaintiff  did  not  pay  the  premium,  nor  promise  the  defend- 
ants to  observe  the  terkis  and  conditions  of  the  policy. 

A  defendant  is  not  at  liberty  to  traverse  any  single  material 
feet  which  would  be  included  in  the  general  issue. 

The  plea  of  non  assumpsit  puts  in  issue  the  consideration  for 
the  promise  as  well  as  the  promise  itself.  Sutherland  v.  PratI, 
11  M.  &  W.  296 ;  2  D.  P.  C.  (N.  S.),  818. 
LANDLORD  AND  TENANT.  (Coeenant  noiiou$e  land  other- 
wise  than  as  meadow  or  paMure^  how  broken^Reni^  taHrfaetiom 
efhy  dittresiJ)  In  a  lease  «f  land,  the  lessee,  in  addition  to  a 
certain  reserved  rent,  covenanted  to  pay  a  penal  rent  for  pasture 
laid  broken  up  or  "used  or  converted  to  any  other  use  than 
meadow  or  pasture  land:**  Qtutre^  whether  using  the  land  as  a 
racecourse  and  ground  for  training  horses  was  a  breach  of  the 
covenant,  at  all  events  the  question  is  one  for  a  jury,  and  not 
determinable  by  the  court  on  demurrer. 

To  a  breach  alleging  non-payment  of  the  reserved  rent,  the 
defendant  pleaded,  "  as  to  so  much  of  the  declaration  as  related, 
to  the  sum  of  150/.,  parcel  of  the  said  alleged  arrears  of  rent  in 
the  declaration  firstly  mentioned,"  that  after  the  same  became 
due,  and  before  the  commencement  of  the  action,  the  plaintiff  dis- 
trained certain  goods  and  sold  them  for  a  sum  greater  than  the 
amount  of  the  arrears  of  rent,  and  thereby  then  satisfied  and  dis* 
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dMtfged  the  nid  kat  mgntioned  atreut:   Held  na 
AUridge  ▼.  HoMrd,  5  Soott,  N.  R.  0:18. 

3.  (AilfAl^tffiaalfoIeaee/oriiaiiMiieefaioiiii.)  It  b  en  impKed 
oonditioQ  in  the  letting  of  a  houee,  that  it  ahaO  be  leaeonably  fit 
for  habitation;  if  it  be  not  (e.  g.  where  it  it  greatly  infeeted  with 
bugs),  the  tenant  onny  quitit  without  notice.  8wdih  t.  MarrMe^ 
11  IL  ^  W.  6;  2  D.  P.  C.  (N.  S.)  810. 

LIBEL.  (Pleading  to  pari  )of^LiducewietU^  wkm  froptrl^  fro- 
versed.)  Declaration  for  libel  averred,  that  before  and  at  the  time 
of  the  committing  of  the  grierance  by  the  defendant,  the  defendant 
used  the  word  ^  black-eheep''  for  the  purpose  of  eaqHressing  and 
meaning,  and  it  was  understood  by  the  persons  to  whom  the  libel 
was  addressed  as  escpressing  and  fneaning  a  person  notorious  by 
reason  of  bad  character,  and  of  stained  and  sullied  reputatibn:  yet 
the  defendant,  intending  to  cause  it  to  be  belie?ed  that  the  plaintiff 
had  conducted  himself  dishonestly  and  improperly,  published  of 
and  concerning  the  plaintiffthe  libellous  matter  following:  ^^Black- 
sheep**  (meaning  thereby  that  the  plaintiff  was  a  Uack^sheep, 
in  the  sense  aikd  meaning  in  which  the.  word  was  so  used  by 
thedefendant)  [The  declaration  then  set  forth  a  statement  of  fects 
respecting  the  plaintiff,  no  part  of  which  was  in  itself  libellous.] 
The  defendant  pleaded,  as  to  the  publishing  of  the  following  part 
of  the  supposed  libel,  that  is  to  say,  ^  black-sheep,**  that  the 
defendant  did  not  use  that  word  for  the  purpose  of  expressing  or 
meaning,  nor  was  it  understood  by  the  persons  in  the  declaration 
mentioned  as  expressing  or  meaning,  a  person  notorious  by  reascm 
of  bad  character,  or  of  stained  and  sullied  reputaticm :  concluding 
to  the  country:  Held,  on  special  demurrer,  1st,  that  the  plea  was 
well  pleaded  to  that  part  only  of  the  libel :  2dly,  that  it  was  ri^tly 
pleaded  as  to  the  publishing  of  that  part  of  the  4ibel,  and  not  to 
the  inducement  in  the  declaration  as  to  that  part :  and,  thirdly, 
that  it  was  not  bad  as  amounting  to  not  guilty ;  the  averment  in 
the  declaration,  as  to  the  word  **  black-sheep,**  being  properly 
matter  of  inducement^  which  it  was  necessary  to  traverse  specially. 
,  U'Gregar  v.  Gregory,  11  M.  &  W.  287;  2  D.  P.  a  (N.  S.) 
769. 

LIMITATIONS,  STATUTE  OF.    (Paymeni  of  tfUeresI  by  co- 
cofUraetor.)    N.  having  applied  to  D.  for  loan  of  8001.  on  mort- 
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gage,  D.,  doubting  the  sufficiency  ofthe  security,  refused  to  advance 
it  without  having,  in  addition,  a  joint  and  several  promissory  note 
for  50Z.  from  N.  and  one  F.,  payable  on  demand.  The  note  and 
mortgage  were  accordingly  given,  the  latter  containing  a  covenant 
by  N.  to  pay  the  sum  of  30i»/.  and  interest  at  five  per  cent.  Several 
half-yearly  payments  of  11.  lOs.  each  for  interest  having  been 
made  by  N. :  Held,  in  an  action  against  F.  UjKjn  the  note,  that 
such  payment  by  N.  kept  all  the  securities  alive,  and  prevented 
the  operation  of  the  Statute  of  Limicitions  as  to  the  note.  Dowlln^ 
V.  Ford,  11  M.  &  W.  329. 
MALICIOUS  PIIOSECUTION.  (Probable  cause.)  Case  for  a 
malicious  prosecution.  The  plaintiir,  having  become  tenant  to  the 
defendant,  who  resided  in  Wilti^hirc,  of  a  house  and  lands  in  Car- 
marthenshire, together  with  the  exclusive  right  of  sporting  over 
certain  lands  adjacent,  belonging  to  the  defendant,  fished  one  of 
the  ponds  by  cutting  down  the  dam,  and  but  few  fish  having  been 
caught,  one  D.,  who  was  the  defendant's  local  agent,  suggested 
to  the  plaintifi"  that  he  might  fi.sh  a  certain  pond  on  the  estate  by 
cutting  down  the  bank  and  placing  a  net  to  catch  the  fish;  which 
the  plaintiff  accordingly  afterwards  <lid  during  the  tenancy,  and  a 
few  fish  were  taken.  Disputes  having  afterwards  arisen  between 
the  plaintiff  and  the  defendant,  D.  laid  an  information  before 
magistrates  against  the  plaintiff  for  unlawfully  and  maliciously 
breaking  down  the  dam  and  destroying  the  fish,  under  7  &  8  Geo. 
4,  c.  30,  s.  15,  and  D.  having  been  examined,  the  magistrates 
required  the  plaintiff  to  find  bail  to  cpi^ar  to  an  indictment  for 
that  offence  at  the  next  assizes,  where  a  bill  was  preferred  but 
ignored.  The  defendant  was  not  present  at  the  hearing  of  the 
information,  nor  was  there  any  evid^  ncc  to  show  that  he  knew 
that  D.  had  given  the  plainiiff  permission.  At  the  trial,  tlie  judge 
asked  the  jury  whether  in  their  opinion  D.  had  given  permission, 
and  they  found  that  he  had;  they  also  found  that  D.  acted  under 
the  defendant's  authority  in  instituting  the  proceedings;  and  the 
learned  judge  having  expressed  his  opinion  that  there  was  an 
absence  of  reasonable  and  probable  cause:  Held,  that  he  was  cor- 
rect in  so  deciding,  and  that,  independently  of  the  permission  given 
by  D.,  there  was  no  reasonable  or  probable  cause  for  instituting  tht 
proceedings.  Michell  v.  Williams^  11  M.  &  W.  205. 
VOL.  IL  35 
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MASTER  AND  SERVANT.  (Disekargt  iifptnmifor  disobe- 
dience— Pleading.)  Where  an  agreement  contained  an  attestation 
clause,  and,  subjoined  to  it,  the  name  of  a  person  as  an  attesting 
witness,  but  the  name  was  written  in  pencil,  and  not  by  the  sup- 
posed witness,  but  by  one  of  the  parties  to  the  instrument:  Held, 
that  there  was  no  primi  facie  evidence  of  there  bdng  an  attesting 
witness,  so  as  to  render  it  necessary  to  call  the  supposed  witness, 
and  that  the  signatures  of  the  parties  might  be  proved  by  other 
evidence. 

To  an  action  against  the  defendants,  proprietors  of  a  cotton 
manufactory,  for  refusing  to  employ  the  plaintiff  as  manager  pur* 
suant  to  agreement,  and  discharging  him  from  their  service  before 
the  period  mentioned  in  the  agreement ;  the  defendants  pleaded, 
that  the  plaintiff  so  wrongfully,  disobediently  and  unskilfully  con- 
ducted himself  as  such  manager,  that  they,  the  defendants,  sufiered 
and  sustained  great  loss,  to  wit,  to  the  amount  of  1000/.  dec : 
Held,  that,  in  order  to  support  such  a  plea,  it  was  necessary  to 
show,  not  only  disobedience,  but  such  disobedience  as  occasioned 
a  loss,  and  there  being  no  evidence  of  any  loss,  that  the  plea  was 
not  supported. 

Where  there  has  been  disobedience,  or  an  act  of  misconduct  by 
a  servant,  known  to  the  master  at  the  time  he  discharges  him, 
although  the  master  does  not  mention  that  as  the  precise  ground 
of  discharge,  he  may  af\erwards,  by  showing  that  the  fact  existed, 
and  that  he  knew  it,  justify  such  discharge :  but  semble^  that  it  is 
otherwise  where  the  act  of  misconduct  was  not  known  to  the  master 
at  the  time  of  the  discharge,  as  it  could  not  then  be  the  cause  of  it. 
Cuesans  v.  Skinner,  11  M.  dz;  W.  161. 

NUISANCE.  {Right  to  abate  private  nuisance — Request,  when 
necessary.)  A  party  has  no  right  to  enter  upon  the  land  of 
another  in  order  to  abate  a  nuisance  of  filth  without  previous  notice 
or  request  to  the  owner  of  the  land  to  remove  it,  unless  it  appear 
that  the  latter  was  the  original  wrongdoer,  by  placing  it  there,  or 
that  it  arises  from  a  default  in  the  performance  of  some  duty  or 
obligation  cast  upon  him  by  law,  or  that  the  nuisance  is  immediately 
dangerous  to  life  or  health.  (5  Rep.  100;  Jenk.  6th  cent.,  57.) 
Jones  V.  Williams,  11  M.  &  W.  176. 

PATENT.    {Novelty.)    The  plaintiff  took  out  a  patent  for  the  applU 
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catioo  of  anthracite  or  stone-coal  combined  with  a  hot-air  blast  ia 
the  snidting  or  manufacture  of  iron  from  iron-stone  mine,  or  ore. 
The  use  of  the  hot-blast  was  already  the  subject  of  a  former  patent, 
granted  to  one  Neilson,  and  was  used  by  the  plaintiff  under  a 
license  from  him;  but  the  c(»nbination  of  the  hot-blast  with  the 
use  of  anthracite  in  the  smelting  of  iron  was  new,  and  the  result 
appeared  to  be  a  larger  yield  at  a  smaller  cost,  and  a  better  quality 
of  iron,  than  under  the  former  process  by  means  of  the  combina- 
tion of  the  hot-blast  with  coke  from  bituminous  coal:  .He)d,  that 
this  new  combination  was  a  ^^new  manufacture  within  the  mean- 
ing of  statule  of  James.  Neilson's  stated  that  the  blast  was  to  be 
passed  from  the  bellows  or  blowing  apparatus  into  an  air-Tessel 
or  receptacle''  (not  particularly  describing  its  form,}  and  through 
or  from  that  vessel  or  receptacle  by  means  of  a  tube,  pipe,  or  aper- 
ture, into  fire,  forge  or  furnace.  The  air-vessel  used  by  the 
plaintiff  consisted  of  a  coil  or  succession  of  tubes  so  constructed 
as  to  expose  to  the  action  of  the  fire  by  which  it  was  heated  a 
larger  surfiu»  of  the  air  in  its  transit  to  the  furnace,  and  thereby 
materially  increase  the  temperature  of  the  blast:  Held  that  the 
hot-bla^  thus  used  by  the  plaintiff  was  substantially  Neibon's  hot* 
blast 

The  degree  of  labour  and  expense  of  experiments  does  not  4>ro» 
perly  enter  into  the  consideration  of  whether  or  not  an  invention 
ia  the  subject-matter  of  a  patent.  Crane  r.  Price,  5  Scott,  N.  R» 
888. 
PLEADING.  {Plea^  when  bad  as  argumentative  iraverte  of  plains 
Hf*s  possesHanf  in  trover.)  In  trover  against  the  sheriff  for  seizing 
certain  goods  and  chattels  of  the  plaintifii;  the  defendant  pleaded 
that  a  writ  of  fi.  ia.  against  the  goods  of  one  H.  wlis  delivered  to 
him,  a  sherifi^  to  be  executed;  that  the  goods  in  the  declaration 
mentioned  were  the  goods  of  H.;  that  H.  fraudulently  and  collu- 
sively  gave  and  delivered  to  the  plaintiff  possession  of  the  goods 
under  colour  of  a  feigned,  covinous,  and  fraudulent  alienation,  bar- 
gain, and  conveyance  thereof  from  him  to  the  plaintiff,  then  made, 
to  the  end,  intent,  and  purpose  to  delay,  hinder,  and  defraud  the 
execution  creditor  and  the  other  creditors  of  H.  of  thdr  respective 
lawful  actions,  debts,  and  demands  against  H.,  contrary  to  the 
statute;  and  that  the  plaintiff  claimed  title  to  the  goods  under  colour 
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of  the  said  feigned,  coTinqusy  and  fraudulent  alienation,  bargain, 
and  conTeyanoe  thereof,  dec :  Held,  that  the  plea  was  bad,  as  a 
mere  argumentatiTe  denial  of  the  plaintiff's  possession.  Hawarik 
r.  ToUemaehe,  5  Scott,  N.  R.  329. 

2.  (ReplicaHon  of  nan  tst^f actum  to  plea  of  release.)  To  a  plea 
of  a  release  by  the  plaintiffs  of  a  co-contractor  with  the  defendants, 
the  plaintiib  replied  non  est  factum,  to  which  the  defendants  rejoined 
**  that  the  said  deed  is  the  deed  of  the  plaintifis,"  on  which  issue 
was  joined.  Setnhle^  that  this  issue  would  be  supported  by  the 
production  of  the  release  in  a  cancelled  state,  it  having  been  can* 
celled  by  the  releasee  after  the  plea  was  pleaded,  but  before  issue 
joined.     Todd  v.  Emly,  11  M.  de  W.  1. 

8.  (Departure.)  To  a  declaration  in  assumpsit  on  several  bills  of 
exchange,  for  goods  sold  and  delivered,  d^.,  the  defendant  pleaded 
a  release  by  deed,  making  profert.  The  replication  set  out  the 
deed  on  oyer,  from  which  it  appeared  that  the  plaintiffs  and  others, 
creditors  of  the  defendant,  agreed  to  release  the  defendant  from 
their  claims,  on  his  agreeing  to  pay  them  a  composition  of  11#. 
in  the  pound  thereon,  and  giving  certain  promissory  notes  for  the 
amount;  with  a  proviso  that  in  case  default  should  be  made  in 
payment  of  any  of  the  notes  when  due,  the  agreement  and  release 
should  be  void.  The  replication  then  averred  that  default  was 
made  in  payment  of  one  of  the  notes,  and  that  the  same  was  renewed 
by  another,  which  was  dishonoured  when  due.  Rejoinder,  that 
before  such  default  the  defendant  delivered  to  the  plaintifis  another 
promissory  note,  which  was  accepted  by  them  in  lieu  and  satis- 
faction  of  the  said  first  note:  Held,  that  the  rejoinder  was  bad,  as 
being  a  departure  from  the  plea.  NeviU  v.  Boyle^  11  M.  &  W. 
26;2D.  P.  C.  (N.  S.)747. 

4.  {Nul  tiel  record —  Variance.)  In  an  action  of  debt  on  a  judgment 
brought  against  L.  B.  and  E.  his  wife,  the  declaration  alleged  that 
the  plaintiff,  on,  &c.  recovered  judgment  against  the  said  B.  by 
the  name  of  E.  R.,  in  an  action  oh  promises,  which  promises  were 
made  by  her  the  said  E.  whilst  she  was  sole  and  unmarried.  Plea, 
nul  tiel  record.  On  the  judgment  being  produced  in  court,  it 
appeared  to  have  been  recovered  against  E.  R.  and  others :  Held, 
this  having  been  objected  to  on  the  ground  of  variance,  that  such 
objection  was  invalid;  and  that  the  objection,  if  any,  should  have 
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been  takeaby  plea  in  abatement   Cocks  t.  Brewer^  11  M.  &  W. 
51;3D.  P.  C.  (N.  S.)769. 

5.  (Plea  €f  release fWhemseiiuideJ)  An  action  having  been  brou^t 
against  the  defendant  for  illegally  pledging  certain  quantities  of 
tobacco,  and  the  defendant  haying  (beaded  a  release  given  to  him 
by  one  of  the  parties  interested  in  the  tobacco,  the  court  reftised  to 
set  aside  the  plea,  the  releasor  having  an  immediate  interest  in  the 
money  sought  to  be  recovered,  biijt  no  fraud  being  shown. 

Qumrtf  whether  a  court,  of  equity  would  under  jbuc|i  drcom- 
stances  set  the  release  aside! 

A  court  of  law  has  no  jurisdiction  to  set  aside  a  release  which  is 
good  in  law,  but  in  the  exercise  of  its  equitable  jurisdiction  it  may 
interfere  to  prevent  a  defendant  from  pleading  a  release,  where  it 
would  be  a  manifest  fraud  on  a  third  party  seeking  to  enforce  a . 
demand  against  the  defendant,  and  where  the  defendant  himself  is 
a  party  to  the  fraud.    Phillip$  v.  Clageit,  11  M.  &;  W.  84. 

6.  {AvermetUof  lapse  of  reaeonahUHme  for  perforniance  of  agree* 
meni^  when  necessary.)  Assumpsit:  The  declaration  alleged  that 
the  plaintiff  being  possessed  of  a  bill  of  exchange  drawn  by  one  S. 
E.  upon  and  accepted  by  J.  S.,  payable  to  S.  E.'s  order,  for  4002., 
and  by  him  indorsed  to  G..E.,  who  indorsed  it  in  blank,  and  a  fiat 
in  bankruptcy  having  issued  against  S.  E.,  by  a  certain  agreement 
between  the  plaintiff  and  defendant,  the  defendant  bought  of  the 
plaintiff,  and  the  plaintiff  bargained  and  sokl  to  the  defendant,  the 
said  bill  of  exchange  for  200/.,  and  it  was  agreed  between  the 
plaintiff  and  defendant^  that  upon  G.  E.  handing  over  to  the  plain* 
tiff  the  sum  of  2002.,  the  said  bill  should  be  delivered  over  to  him. 
The  declaration  then  alleged  mutual  promises,  and  the  plaintiff's 
readiness  to  perform  the  agreement,  and  deliver  the  bill  to  the 
defendant  or  G.  E.,  and  averred  that  although  the  defendant  did 
pay  502.,  parcel  of  the  .2002.,  yet  he  had  not,  although  .oflen 
requested,  paid  the  residue  thereof:  Held,  that  the  declaration  was 
bad  on  general  demurrer,  for  not  averriug  that  a  reasonable  time 
had  elapsed  since  the  makmg  of  the  sgreement.  Stavart  v.  East* 
wood,  11  M.  &  W.  197. 

7.  (Averment  of  touts  temps  prist,  when  necessary.)  To  isicount 
fer  money  had  and  received,  the  defendant  pleaded  that  after  the 
making  of  the  promise,  to  wit,  on,  &c.,  the  plaintiff  requested  him 
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to  send  the  said  sum  of  money  to  him  by  post,  and  that  he  did  so 
Held  bad  on  special  demurrer,  for  want  of  an  averment,  either  that 
there  was  no  prior  request  to  pay,  or  that  the  defendant  was  always 
ready  to  pay.     Kington  y.  Kington,  11  M.  &  W.  238;  2  D.  P. 
C.  (N.  S.)  709. 

B.  (TVarerte,  tthen  sufficiently  large — Judgment  non  obstante  vere- 
dicto— Repleader.)  To  a  declaration  by  the  payees  against  the 
acceptor  of  a  promissory  note,  the  defendant  pleaded  that  one  T. 
D.,  the  brother  of  the  defendant,  then  deceased,  was  in  his  lifetime 
indebted  lo  :he  plaint itTs  in  a  large  sum  of  money,  to  wit,  to  the 
amount  in  tic  promissory  note  specified;  and  that  after  his  death, 
and  before  interment,  one  of  the  plaintiffs,  by  a  threat,  that,  unless 
the  defendant  would  make  and  deliver  the  note,  the  plaintifis  would 
prevent  the  funeral  of  his  brother  from  taking  place,  procured  tke 
making  of  the  note  from  the  defendant,  who  then  made  and  deli* 
vered  the  same  upon  such  threat,  and  for  no  other  cause  whatever. 
The  plea  also  averred  that  there  never  was  any  consideration  for 
the  making  of  the  note,  and  that  the  plaintifis  always  held  the 
same  without  value.  Replication,  that  one  of  the  plaintiflb  did  not 
by  a  threat,  that,  unless  the  defendant  would  make  and  deliver  the 
note,  the  plaintiffs  would  prevent  the  funeral  of  the  defendant's 
brother  from  taking  place,  procure  from  the  defendant  the  note  in 
manner  and  form  alleged:  Held,  that  the  replication  was  a  good 
answer  to  the  v/hole  plea. 

Held,  scccndly ,  that  where  a  replication  traverses  part  of  a  plea, 
but  leaves  unanswered  so  much  of  it  as  forms  a  defence  to  the 
action,  at  the  name  time  not  expressly  admitting  it,  the  court  can- 
not give  judgment  non  obstante  veredicto,  or  arrest  the  judgment, 
but  the  proper  course  is  to  award  a  repleader.  Atkinson  v.  Davtes^ 
11  M.  &  W.  236;  2  D.  P.  C.  (N.  S.)  778. 

9.  (Implied  colour — Denial  of  title  hy  relation  of  assignees  in 
bankruptcy,)  In  trover  by  assignees  of  G.  H.  and  W.  L.,  bank- 
rupts, against  the  sheriff,  he  pleaded,  that  one  G.  H.  and  one  W. 
L.  were  traders,  and  indebted  to  divers  persons  in  200Z.,  and  that 
they  became  bankrupts;  that  afterwards,  G.  S.  and  W.  S.  sued 
out  a  fi.  fa.  against  the  said  G.  H.  and  W.  L.,  which  was  delivered 
to  the  defendant,  as  sherilf,  to  be  executed ;  and  thereupon  the 
dcfcf>dant,'aftcr  the  bankruptcy,  and  before  the  fiat,  seized  and 
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took  in  execatloD  the  goods  in  the  declaration  nientioDedy  and 
hefore  the  fiat  levied  by  sale  thereof  the  moneys  mentioned  in  the 
writ:  that  the  said  goods  were»  immediately  before  the  bankruptcy, 
the  property  of  6.  H.  and  W.  L.,  and  liable  to  be  taken  and  sold 
under  the  writ«  The  plea  then  stated  the  issuing  of  the  fiat,  the 
adjudication,  and  the  appointment  of  the  plaintifli  as  assignees, 
whereby  they  became,  as  such,  entitled  to  the  possession  of  the 
said  goods  as  from  the  time  when  the«aid  G.  H.  and  W«  L.  became 
bankrupts,  which  posteasion  is  the  said  posse$si<m  of  the  plain» 
tiffs  as  assignees  in  the  declaration  meniumed.  It  then  averred 
that  the  fi.  fa.  was  bon4  fide  executed  and  levied,  without  notice  of 
a  prior  act  of  bankruptcy,  that  the  judgmmt  was  not  founded  on 
a  warrant  of  attorney  or  cognovit,  and  that  the  seizure  under  the 
writ  was  the  conversion  in  the  declaration  mentioned:  Held,  on 
special  demurrer,  that  the  plea  was  not  bad  as  amounting  to  an 
argumentative  plea  of  not  possessed,  inasmuch  as  it  gave  an  implied 
colour,  by  admitting  the  right  of  the  assignees,  by  relation,  to  the 
lawfiil  possession  of  the  goods  at  the  time  of  the  seizure  under  the 
fi.  fa. 

Held,  also,  that  it  sufficiently  appeared  from  the  whole  plea,  that 
the  persons  mentioned  therein  as  having  become  bankrupts  were 
the  same  persons  as  those  mentioned  in  the  declaration* 

Held,  also,  that  it  was  not  necessary  to  aver  that  the  execution 
was  subsequent  to  the  stat.  2  &  3  Vict,  c  29.  Unwin  v.  St.  Qiitit- 
hfi,  11  M.  &  W.  277;  2  D.  P.  C.  (N.  S.)  790. 

10.  (Pleay  when  bad  as  anumniing  to  general  issue.)    Where  a 
^  plea  qualifies  the  contract  stated  in  the  declaration,  and  introduces 

a  new  stipulation  into  it,  it  is  bad  as  amounting  to  the  general 
issue,  although  in  truth  it  only  sets  out  what  was  the  actual  agree- 
ment between  the  parties.     Nash  v.  Breeze^  11  M.  &  W.  852. 

11.  {Replication  of  prior  demand^  to  plea  of  tender  if  part.)  A 
declaration  in  assumpsit  alleged,  that  the  defendant  was  indebted 
to  the  plaintifiT  in  lOOL  for  work  and  labour,  and  in  1002.  on  an 
account  stated.  The  defendant  pleaded,  as  to  10/.,  parcel,  &c., 
a  tender  of  that  sum.  Replication,  that  a  larger  sum  than  10/., 
to  wit,  81/.,  being  part  of  the  moneys  in  the  declaration  mentioned, 
including  the  snid  sum  of  10/.,  was  due  on  account  of  one  and  the 
some  cause  of  action  in  the  declaration  mentioned,  and  that,  before 
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the  tender,  the  plaintiff  demanded  the  said  sum  of  91/.,  which  the 
defendant  reftised  to  pay:  Held,  on  special  demurrer,  that  the 
replication  was  insuflScient,  as  it  did  not  show  that  the  81Z.  was 
due  on  one  entire  contract 

SewihUj  that  where  a  ftum  is  due  on  one  entire  contract,  as  on 
a  bill  of  exchange  or  promissory  note,  and  the  defendant  pleads  a 
tender  of  a  smaller  sum,  the  plaintiff  may  reply  that  he  demanded 
the  larger  sum,  and  that  the  defendant  refused  to  pay  it.  (9  M.  ds 
W.  888;  7  M.  &  W.  147;  1  Camp.  181;  5  a  &  Aid.  680.) 
Heskeik  v.  FdweeU,  11  M.  dc  W.  856;  3  D.  P.  C.  (N.  S.)  827. 

18.  {Replieaiiim  to  plea  of  $ei'qf^  when  paywuta  may  he  pr&oed 
under.)  Under  a  replication  to  a  plea  of  set-off,  ^'that  the  plaintiff 
was  not  at  Uie  commencement  of  the  suit,  nor  is  indited  to  the 
defendant,  in  manner  and  form,"  dec.,  the  plaintiff  may  give  evi- 
dence of  payment.  But  not  under  a  replication  of  nunquam  inde- 
bitatus merely.  (8  D.  P.  C.  622;  4  D.  P.  C.  585.)  Harvejf  v. 
Hofmany  2  D.?.C.(N.  8,)  6SS. 

18.  {Plea  ofnul  tiel  record^  to  declaration  in  ecirefaeiasy  whai 
ii  pfuts  in  ietue.)  A  plea  of  nul  tiel  record,  to  a  declaration  in 
scire  facias  on  a  judgment  more  than  a  year  and  a  day  old,  puts 
in  issue  only  the  recovery  of  the  judgment  Therefore,  where,  on 
a  motion  for  judgment  upon  such  a  plea,  it  appeared  that  the 
venue  in  the  proceedings  in  scire  facias  was  in  Kent,  but  in  the 
original  action  in  London,  it  was  held  that  the  variance  was  im- 
material.    Phillips  v.  Swnthy  2  D.  P.  C.  (N.  S.)  688. 

14.  (Duplicity — Plea  of  successive  bankruptcies  of  plaintiff.)  To 
a  declaration  on  four  bills  of  exchange  drawn  by  the  plaintiff  and 
accepted  by  the  defendant:  Plea,  that  before  the  accruing  of  the 
cause  of  action,  on  the  30th  of  October,  1809,  a  commission  of 
bankruptcy  had  issued  against  the  plaintiff,  that  proceedings  had 
been  had  thereon,  that  the  plaintiff  obtained  his  certificate  on  the 
5th  of  December,  1810,  but  that  his  estate  had  not  paid  I5s.  in 
the  pound;  that  on  the  dlst  of  October,  1817,  the  plaintiff  had 
petitioned  the  insolvent  court,  and  that  on  the  17th  of  December 
in  the  same  year  he  had  been  adjudged  to  be  entitled  to  the  benefit 
of  the  insolvent  act,  but  that  his  estate  had  not  paid  15<.  in  the 
pound:  that  on  the  10th  of  November,  1821,  a  commission  of 
bankruptcy  had  issued  against  the  plaintiff,  that  he  obtained  his 
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certificate  of  conformity  on  the  26th  of  Blarch,  1822,  but  that  his 
estate  had  not  produced  15«.  in  the  pound;  that  on  the  23d  of 
February,  1824,  a  commission  of  bankruptcy  had  issued  against 
the  plaintiff^  under  which  he  obtained  his  certificate  on  the  19th  of 
April,  1824,  and  that  his  estate  had  not  produced  15«.  in  the  pound; 
that  on  the  19th  of  December,  1836,  a  fiat  in  bankruptcy  had 
issued  against  the  plaintiff,  and  that  he  finished  his  ezaminatioa 
on  the  20th  of  April,  1837,  but  that  his  estate  had  not  produced 
15j.  in  the  pound;  and  on  the  26th  of  July,  1837,  the  plaintiff 
petitioned  the  insolvent  court,  and  was  dechired  to  be  entitled  to 
the  benefit  of  the  act  on  the  6th  of  November,  1837,  and  that  his 
estate  did  not  produce  15«.  in  the  pound:  Held,  upon  demurrer, 
that  the  plea  was  double,  and  therefi>re  bad ;  and  the  court  refused 
to  allow  the  defendant  leave  to  plead  several  pleas,  but  gave  leave 
to  amend,  on  payment  of  costs.  Alexander  v.  TawtUey^  2  D.  P. 
C.  (N.  S.)  886. 

PRESCRIPTION.  (What  May  be  preserihed  far— Coal  mine.) 
The  right  to  a  given  substratum  of  coal  lying  under  a  certain  dose 
is  a  right  to  land,  and  cannot  be  claimed  by  prescriptioo. 

AMieTf  of  a  right  to  take  coal  in  another  man's  land.    WUkin- 
mm  V.  Promd,  11  M.  &^  W.  33. 

PRINCIPAL  AND  SURETY.  {Frmid  up(m  surety,  evidence  of 
^'Witneee^ecmpeiencyof.)  To  debt  on  the  joint  and  several  boikl 
of  H.  and  one  L  C,  conditioned  for  payment  to  the  plaintiff  and 
one  B.  of  WOOL  and  interest,  the  defendants  (the  executors  of  H.) 
frfeaded  that  the  said  supposed  writing  obligatory  was  obtained 
from  H.  in  his  lifetime,  and  he  was  induced  to  execute  and  enter 
into  the  same  by  the  plaintiff  (the  surviving  obligee),  and  B.  and 
another  in  collusion  with  them,  by  and  by  means  of  the  fraud, 
covin,  and  misrepresentation  of  the  plaintiff  and  B.,  and  the  said 
others  in  collusion  with  them.  At  the  trial  it  appeared  that  the 
bond  declared  on,  and  also  a  separate  bond  on  I.  C.  for  the  fiirther 
sum  of  1251*,  had  been  given  by  I.  C.  as  the  consideration -for  a 
medical  practice.  To  support  the  pleas  the  defendants  called  I.  C, 
who  stated  that  he  negotiated  with  one  R.  (the  attorney  for  the 
executors  of  B.)  for  the  purchase  of  the  practice;  that  the  sum 
demanded  was  425J.,  to  be  paid  at  a  future  period,  with  security; 
that  he  told  R.  that  he  had  consulted  his  friend  H.,  who  thought 
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3001.  eDough,  and  would  join  him  in  a  bond  for  that  sum,  but  no 
more;  that  R.  then  proposed  to  him  to  get  H.  to  join  in  a  bond  for 
800/.,  and  to  execute  a  separate  bond  for  1352.,  he  (the  witness) 

^  said,  that  if  H.  knew  he  had  done  so,  he  would  have  nothing  to  do 
with  the  matter,  whereupoir  R.  observed  that  there  was  no  necessity 
fi>r  H.  to  know  anything  about  it,  and  that  H.  was  not  at  that  time 
made  acquainted  with  the  real  transaction.  On  the  other  hand  R., 
who  was  called  as  a  witness  for  the  plaintiff,  denied  that  there  had 
been  any  agreement  between  himself  and  I.  C.  to  conceal  from  H. 
the  real  nature  of  the  transaction,  or  that  he  had  any  knowledge 
that  there  had  in  fact  been  any  concealment;  he  admitted.that  he 
did  not  ask  I.  C.  if  H.  the  surety  knew  that  he  (I.  C.)  was  to  give 
his  separate  bond  for  the  additional  1252.,  but  he  positively  swore 
that  he  did  tell  I.  C.  that  there  was  no  necessity  for  letting  H. 
know  it. 

In  summing  up  the  case  to  the  jury,  the  judge  told  them  that  it 
would  not  be  enough  to  release  the  surety  (H.)  that  there  had  been 
fraud  or  misrepresentation  on  the  part  of  the  principal  debtor;  but 
that,  in  order  to  make  out  the  plea,  the  defendants  were  bound  to 
satisfy  them  that  the  plaintiiTor  R.  (the  attorney)  were  parties  to 
a  fraud  upon  H.,  that  it  was  agreed  between  R.  and  I.  C.  that  a 
further  security  than  that  which  H.  was  aware  of  or  willing  to 
become  a  party  to,  but  that  fact  should  be  concealed  from  H.; 
that  if  they  thought  that  H.  was  induced  to  execute  the  bond  under 
the  belief  that  the  purchase  money  was  8002.  only,  when  in  fact 
a  larger  sum  unknown  to  him  was  stipulated  for,  that  would  be 
sufficient  to  support  the  plea.  And  finally,  he  lefl  the  question  to 
Ihem  upon  the  credit  of  the  two  witnesses,  and  in  the  terms  of  the 
issue:  Held,  that  this  direction  was  substantially  correct;  and  the 
jury  having  returned  a  verdict  for  the  plaintiff,  the  court  declined 
to  interfere. 

The  circumstance  of  the  liability  of  a  witness  to  a  future  action, 
in  the  event  of  a  verdict  one  way  being  barred  by  the  statute  of 
limitations,  is  an  answer  to  an  objection  to  his  competency  on 
the  ground  of  interest.   Spencer  v.  Handlep^  5  Scott,  N.  R.  546. 

RELEASE.  {By  composition  deed.)  The  plaintiff  A.,  the  purser 
of  a  mine,  in  order  to  carry  it  on,  raised  money  by  the  deposit  of 
a  promissory  note,  made  in  his  favour  by  seven  of  the  shareholders, 
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and  which  two  other  shareholden  had  refuaed  to  aign,  and  applied 
the  money  ao  raiaed  in  paying  the  workmen*  At  a  anbaequent 
meeting  of  the  ahareholdera  and  creditora,  an  aaaignmoit  of  the 
mine,  in  order  to  aell  it,  and  pay  the  debta,  -waa  reaolved  npott^ 
and  A.  then  claimed  to  be  admitted  aa  a  creditor,  **for  money 
which  he  had  raised  on  note  of  hand  to  pay  the  workmen."  A 
deed  of  aaaignment  was  accordingly  executed,  to  which  all  the 
adventurers  were  parties  of  the  fir^  part,  and  the  aoTeral  peraona 
whoae  names  were  thereunto  subscribed,  **aa  creditors  of  the 
several  other  peraona  thereinbefore  described  of  the  first  part  aa 
adventure]^  (or  auppliea  to  and  debts  incurred  by  them  for  or  in 
respect  of  the  same  mine,  to  the  amounta  aet  opposite  their  respec- 
tive  najonea,"  of  the  aecond  part  Thia  deed,  after  reciting  that 
the  shareholders  had  in  the  prosecution  of  the  mine  incurred  debts 
thereon  with  the  persons  parties  thereto  of.  the  second  part,  con- 
tained a  conveyance  in  trust  for  those  creditors,  and  a  provision 
that  no  action  should  be  brought  by  any  of  the  parties  thereto  of 
the  second  part,  against  all,  any,  or  either  of  the  persons  parties 
thereto  of  the  first  part,  for  the  recovery  of  any  debts  due  or  owing, 
upon  the  said  mine,  or  in  anywise  relative  thereto;  and  that  if  any 
such  action  was  brought,  the  deed  might  be  pleaded  as  a  release. 
A.  executed  the  deed,  the  amount  of  the  note  and  interest  thereon 
being  placed  against  his  name.  To  an  action  brought  by  A.  upon 
the  note  against  the  aeven  peraona  who  signed  it,  they  pleaded  the 
deed  as  a  release,  averring  that  A.  signed  it  aa  a  creditor  of  the 
parties  thereto  of  the  firat  part,  in  reapect  of  the  cauaes  of  action 
in  the  declaration  mentioned,  which  allegation  waa  traveraed  by 
the  replication.  Held,  that  A.  must  be  held  to  have  aigped  the 
deed  in  ra^pect  of  hia  claim  for  the  advance  of  the  money  «iaed 
upon  the  note,  and  applied  for  the  uae  of  the  mme,  and  not  in 
rea^t  of  hia  claim  upon  the  note  itaelf,  which  therefore  waa  not 
releaaed,  and  that  conaequently  th6  plea  waa  not  proved.  Lanycn 
V.  Davey,  11  M.  &;  W.  218. 
SHERIFF.  {LiabiUiy  of^  under  8  Ann.  e.  li— Pleadings.)  A 
aheriflT  who  aeizea  goods  under  a  fieri  iaciaa,  and,  after  notice  that 
rent  u  due  to  the  landlord  of  the  defendant,  removea  the  gooda 
without  auch  rent  having  been  first  paid,  is  liable  for  such  removal, 
on  the  Stat.  8  Ann.  c  14,  a.  1,  to  an  action  on  the  case  at  the  auit 
of  the  landlord. 
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>«  In  such  actioDy  no  ayerment  of  notice  to  the  exeetOUm  erediiar 
ia  necessary. 

Nomeed  it  be  alleged  that  the  goods  Tenx>ved  were  goods  charge- 
able by  law  with  a  distress. 

In  order  to  maintain  the^action,  it  must  appear  that  the  premises 
were  held  at  a  rent  certain.  And  where  the  tenant  entered  into 
possession  in  January,  1829,  under  an  agreement  made  in  October, 
1828,  whereby  a  lease  was  to  be  granted  to  him  from  the  20th 
November,  1828,  but  no  lease  was  granted;  and  the  tenant  con- 
tinued  to  occupy  until  the  time  of  the  execution,  in  February,  1842, 
but  no  payment  of  rent  was  shown  to  have  been  made:  Held,  that 
it  did  not  sufficiently  appear  that  he  held  as  tenant  at  a  rent  cer* 
tain,  so  as  to  bring  the  case  within  the  statute,  and  render  the 
sherifT  liable. 

QmsTf  whether  any  action  lies  for  the  landlord  against  the  execu" 
Hon  creditor.  RUlif  v.  Ryh,  11  M.  &  W.  16. 
2.  (  When  proieeted  by  outstanding  writs  for  nan-^xeevHon  qfji.fa. 
— Evidence.)  Where  goods  seized  under  a  writ  founded  upon  a 
judgment  fraudulent  against  creditors^  remain  in  the  hands  of  the 
sheriflT,  or  are  capable  of  being  seized  by  him,  he  is  compellable, 
under  the  statute  13  Eliz.  c.  5,  to  seize  and  sell  such  goods  under 
a  writ  aAerwards  received  by  him,  and  founded  on  a  boni  fide 
debt:  and  if  he  neglect  to  do  so,  having  notice  of  the  fraud,  and 
return  nulla  bona  to  the  latter  writ,  he  is  liable  to  an  action  for  a 
&lse  return. 

Ther^ore  evidence  of  the  fraud  in  the  previous  judgment  and 
execution  is  admissible  in  such  action,  in  answer  to  a  defence 
founded  on  the  outstanding  writ. 

And  the  conduct  of  the  debtor  in  reference  to  the  execution  of  the 
previous  judgment  is  admissible  in  evidence  as  a  part  of  the  fraud. 
(Peake,  65;  5  B.  &  Cr.  660;  8  B.  &  Cr.  132;  2  Dowl.  674.) 
Imray  v.  Magnay^  11  M.  &  W.  267. 
SHIP.  (Authority  of  master  to  borrow  money.)  In  a  home  as  well 
as  in  a  foreign  port,  the  master  of  a  ship  has  an  implied  authority 
to  borrow  money  for  the  necessary  use  of  the  ship,  if  the  owner 
be  absent,  and  no  communication  can  be  had  with  him  without 
great  prejudice  and  delay.     (6  M.  &  W.  138.) 

But  where  the  ship  was  in  the  port  of  Swansea,  and  the  owner 
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at  Llanelljy  eleven  miles  off,  and  the  master,  wanting  money  to ' 
clear  the  vessel,  and  having  been  unable  to  raise  it  as  the  pwner 
had  directed,  by  selling  part  of  the  cargo,  sent  several  messages 
to  the  owner  for  money,  but,  receiving  none,  borrowed  102.  of  the 
plaintiff,  telling  him  of  those  applications  to  the  owner:  Held,  that 
this  borrowing  was  not  authorized,  and  that  the  plaintiff  could  not 
recover  it  from  the  owner;  though  the  jury  found  that  it  was 
advanced  for  the  necessary  use  of  the  ship,  and  on  the  credit  of 
the  owner,  not  of  the  master.  John*  v.  Simofu^  2  Q.  B.  425. 
See  also  Stonehause  v.  Genty  id.  431,  n. 

TENDER.  {Right  of  inspection  of  goods  by  purchaser.)  An 
allegation  of  a  tender  of  goods  is  not  supported  by  proof  of  a  deli- 
very  or  ofier  to  deliver  closed  casks,  said  to  contain  them;  but 
they  should  be  tendered  in  such  a  way  that  the  party  may  have  a 
reasonable  opportunity  of  inspecting  them,  and  of  ascertaining 
whether  what  he  has  bargained  for  is  presented  for  his  acceptance. 
(10  M.  &  W.  757.)    Isherwood  v.  Whitmorey  11  M.  &  W.  347. 

USURY.  A  party  having  applied  to  the  defendant  for  the  loan  of 
a  sum  of  6700/.  for  twelve  months,  on  the  security  of  a  mortgage 
of  freehold  property,  the  defendant  refused  to  advanoQ  the  money 
unless  the  borrower  would  give  him  a  promissory  note  for  the 
amount,  to  be  discounted  by  him  at  5/.  per  cent  This  the  borrower 
agreed  to,  and  a  bono  and  mortgage  were  given  for  6700/. ;  and 
the  sum  of  6365/.,  the  amount  of  the  note  minus  the  discount  and 
charge  of  preparing  :pe  securities,  was  paid  to  the  borrower.  An 
ejectment  having  been  ^  rought  to  recover  possession  of  the  premises, 
on  the  ground  tliat  the  mortgage  was  invalid  as  being  given  for 
an  usurious  considera.icn,  the  jury  found  that  the  primary  object 
of  the  transaction  was  ihe  discounting  of  the  note,  the  mortgage 
being  only  a  collateral  cecurity  in  the  event  of  the  note  not  being 
paid ;  Held,  that  the  transaction  was  not  usurious,  and  that  the 
mortgage  was  valid  independently  of  the  recent  statutes  7  Will.  4 
&;  1  Vict,  c  80,  and  2  &  3  Vict.  c.  27.  Doe  d.  Houghton  v. 
King,  11  M.  &;  W.  333. 

VENDOR  AND  PURCHASER.  (Of  Uaseholds— Vendor's  Ua^ 
bility  to  make  out  a  good  title.)  In  every  contract  for  the  sale 
of  leaseholds,  there  is,  in  the  absence  of  an  express  stipulation  to 
the  contrary,  an  implied  undertaking  on  the  vendor^s  part  to  make 
VOL.  II.  36 
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out  the  lessor's  title  to  demise.  Where  id  declaring  on  such  cod- 
trtct,  the  undertaking  is  alleged  as  an  express^  instead  ofan  implied 
one,  the  yarianoe  is  cured  by  an  indorsement  on  the  record  under 
8  ds  4  Will.  4,  c  42,  s.  24.  The  purchaser's  solicitor  wrote  to 
the  vendor's  solicitors,  tjiat  unless  certain  proof  of  title  were 
adduced,  the  purchase  must  gooff:  Held,  that  this  did  not  preclude 
the  purchaser  from  maintaining  an  action  for  the  expenses  he  had 
been  put  to  in  investigating  the  title.  HaU  v.  Bettjff  5  Scott,  N. 
R.  608. 


sauiTT. 

[Bslectiont  from  5  Myhie  Bl  Criif,  Part  1;  4  Beayan,  Part  3;  9  Yoange  and 
CoOyer,  Part  9.] 

ADMINISTRATION  OF  ASSETS.  {Admisnon  of  aiteU  by 
acts*)  Held,  that  a  part  payment  of  one  legacy,  and  a  proposal 
to  the  legatee  to  invest  the  whole  of  the  remainder  in  a  particular 
way,  which  was  not  done,  amounted  to  a  general  admission  of 
assets.     Barnard  v.  Pumfrttt,  5  M.  &  C.  63. 

2.  {CatU  of  uwdeu  ntii.)  A  simple  contract  creditor,  who  had 
instituted  and  prosecuted  a  suit  for  administration,  in  the  (ace  of 
information  furnished  by  the  legal  personal  representative  (which 
turned  out  to  be  correct),  that  there  were  no  assets  for  the  pay- 
ment of  simple  contract  debts,  was  ordered  to  pay  the  costs  of  the 
suit.     King  V.  Bryanty  4  B.  460. 

8.  (^Expenses  of  funeral.)  1002.  only  was  allowed  out  of  1451., 
expended  by  executors  for  funeral  expenses,  on  an  estate  of  about 
12,0001.     Brit^e  v.  Brown^  2  Y.  dc  C.  181. 

4.  {h^uneHon — Costs*)  Injunction  to  restrain  a  creditor  from  pro* 
ceeding  at  law  granted  without  giving  costs  to  the  latter,  the 
executor  swearing  to  his  belief  that  the  creditor  knew  from  the 
advertisement  before  the  writ  issued  that  a  decree  had  been  made, 
which  the  creditor  did  not  deny.    Jones  v.  Brainy  2  Y.  dc  C.  170. 

5.  (^Maintenance  Mowed  out  of  capital.)  Maintenance  to  some 
extent  allowed  out  of  capital,  though  the  direction  in  the  will  applied 
only  to  income,  the  whole  estate  amounting  to  about  12,0002., 
but  the  income  having  proved  insufficient,  owing  to  temporary 
charges;  but  sums  expended  in  luxuries,  as  for  the  purchase  of 
ponies,  were  disallowed.     Bridge  v.  Brown^  2  Y.  &  C.  181. 
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6.  {Mar$kalUng.)    See  decree  in  S^fwums  y.  Jamesy  2Y.6cC.  801. 

7.  (Par<i«#-^o2oitia/  wtt.)  Where  testator  Bred  in  New  South 
Walesy  and  his  will  was  proved  there,  and  his  executor  remitted 
money  to  a  person  in  England,  to  be  distributed  among  the  legatees 

*  here,  the  court  determined  the  rights  of  the-  legatees  in  a  suit 
against  the  holder  of  the  money  without  haying  before  it  any 
representative  of  the  testator.     Arthur  v.  Hugke$y  4  B.  606. 

ANNUITY.  {Where  charged  on  earpue.)  Held,  that  an  annuity 
directed  to  be  paid  out  of  the  rents  and  profits  of  an  estate  to  the 
testator's  wife  during  the  term  of  her  life,  was  a  charge  upon  the 
corpus,  though  the  estate  was  directed  to  be  conveyed  over  ^from 
and  immediately  after  the  death  of  the  wife."  Foiier  v.  Swnth^  2 
Y.  <fc  C.  193. 

APPORTIONMENT.  {Time  at  which oeiapplieM.)  A  life  estate 
in  realty  was  created  by  a  deed  in  1787. .  The  estate  was  sold, 
and  invested  in  1821  in  consols.  The  tenant  for  life  died  on  the 
9th  of  December^  1841 :  Held,  that  her  executors  were  not  mititled 
to  an  apportionment  of  the  dividends  under  the  4  dc  5  Will.  4,  c« 
22.    Michell  v.  MicheU,  4  B.  649. 

2.  {TltheM — Executor  of  par9on — Adopiiamcfeamtrael.)  A  rector, 
who  took  a  composition  for  his  tithes  every  Michaelmas,  died  in 
January,  1841.  The  new  rector  was  collated  in  the  following 
April,  and  before  harvest  time  he  (employed  a  surveyor  to  value 
the  tithes.  The  surveyor  furnished  him  with  a  report,  stating 
what  he  considered  ought  yearly  to  be  paid  by  each  of  the  occu- 
piers, as  a  composition  m  lieu  of  tithes.  In  August,  the  new  rector 

^  required  the  respective  occupiers  to  pay  him,  as  a  eompensation 
for  their  tithes,  the  amount  mentioned  by  the  surveyor.  The 
occupiers  accordingly,  in  November,  1841,  mmfe  their  payments 
accoiding  to  the  surveyor's  report,  for  the  whole  year,  from 
Michaelmas,  1840,  to  Michaelmas,  1841 :  Held,  that  the  representa- 
tive of  the  late  rector  was  entitled  to  be  paid  by  the  new  rector  a 
proportion  according  to  the  time  which  elapsed  from  Michaelmas, . 
1840,  to  the  late  rector's  death,  of  the  composition  which  existed 
in  the  late  rector's  lifetime. 

SembUy  that  a  composition  for  tithes  u  within  the  statutes  11 
Geo.  2,  c  19,  s.  16,  and  4  WilL  4,  c  22.  Oldham  v.  Hubbard^ 
2  Y.  &  C.  209. 
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BOND.  (Caiuinieium^Evidenet.)  Bonds  and  mortgages  given 
by  a  son  to  his-  father  for  specified  sums,  held,  under  the  circum- 
stances, there  having  been  no  payment  of  interest  on  the  securi* 
ties,  and  the  son  having  been  maintained  by  the  father  up  to  the 
death  of  the  latter,  to  b»  a  security  only  for  a  running  balance, 
of  which  the  amount,  there  being  no  other  evidence,  was  taken 
from  the  son's  admission.     Melland  v.  Grat^^  2  Y.  &  C.  199. 

CHARITY.  (AlienoHon—Lang  lease.)  Trustees  of  a  charity 
have  power,  on  a  proper  occasion,  to  alienate  the  property  of  the 
charity ;  and  a  lease  for  999  years,  at  a  clear  rent  of  45/.,  of  small ' 
houses  in  the  city,  which  before  were  let  to  yearly  tenants  at  an 
aggregate  rent  of  77L  was  upheld  as  beneficial  to  the  charity. 
AUorney-Qeneral  v.  The  South  Sea  Company^  4  B.  453. 

2.  (Breach  of  truMi — Discretion  of  eoturt.)  Where  the  master  of 
an  ancient  hospital  had,  according  to  the  custom  of  his  predeces- 
sors, received  and  applied  to  his  own  use  large  fines  on  the  renewal 
of  leases,  but  threw  no  difficulty  in  the  way  of  the  information; 
the  court,  adverting  to  the  discretion  it  possesses  in  dealing  with 
such  breaches  of  trust,  a(\er  suggesting  that  the  defendant  should 
refund  to  the  charity  the  difference  between  the  reserved  rent  and 
the  rack  rent,  the  sum  which  would  have  been  so  due  appearing 
to  be  excessive,  allowed  the  matter  to  be  referred  to  the  attorney- 
general.     The  Attorney-General  v.  Pretyman^  4  B.  460. 

8.  (Marshalling — Exoneration.)  A  testatrix  bequeathed  legacies 
to  charities  and  to  individuals,  and  she  directed  her  charity  legacies 
to  be  paid  "out  of  her  ready  money,  and  the  proceeds  of  the  sale 
of  her  funded  property,  personal  chattels  and  efiects,  and  not  from 
the  proceeds  or  by  sale  of  her  leasehold  or  real  estates;"  and  she 
charged  her  leasehold  estates,  in  addition,  with  the  payment  of 
her  debts,  funeral  and  testamentary  expenses,  and  legacies  not 
given  to  charities.  The  pure  personalty  was  insufficient  to  pay 
the  debts,  &c.  and  all  the  legacies:  Held,  that  the  charity  legacies 
failed  in  the  proportion  of  the  mixed  personalty  to  the  pure  person- 
alty.    The  Philanthropic  Society  v.  £emp,  4  B.  581. 

CONDITION.  (Payment  of  money— Time  of  performance.) 
Whepe  a  legacy  was  given  to  A.  in  the  event  of  B.  dying  unmar- 
ried, but  upon  the  express  condition  that  A.  should,  within  three 
years  of  testator's  death,  pay  to  the  executors  all  moneys  due 
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ffom  him  to  the  testator^  the  court  obseiriog  that  the  legacy  might 
have  become  payable  before  the  end  of  the  three  years,  by  the 
death  of  B.  within  that  period,  and  that  this  was  a  cohditioii  for 
the  payment  of  money :  Held,  that  the  legacy  was  not  lost  by 
default  of  payment  within  the  three  years.  .Paine  ▼•  H^^  4  B. 
468. 

2.  (Performance — Per9onal  appearance*)  Held,  that  a  condition 
requiring  that  all  persons  who  might  be  interested  under  a  devise 
to  a  class,  ^should,  within  seven  years  after  the  death  of  the  tes- 
,  tatriz,  personally  appear  before  her  executors  and  deliver  to  them 
a  testimonial  of  their  identity,''  in  default  of  which  the  estate  was 
giv^i  over,  was  sufficiently  performed  by  an  appearance  to  one  of 
the  eiecutors  and  the  agent  of  the  other. 

QtMsre,  whether  it  was  a  condition  subsequent!     Tanner  v. 
TehlmU,  2  Y.  &  C.  226. 

CONSIGNMENT.  (Change  of  deeHnoHon.)  A  consignor  who 
has  purchased  goods  on  account  and  at  the  risk  of  his  correspond- 
ent, and  delivered  them  to  the  carrier,  has  no  right,  by  reason  of 
a  variation  of  the  accounts  between  him  and  lus  correspondent,  or 
of  a  disagreement  between  them,  to  depart  from  his  duty  and 
deliver  them  to  another  person;  and  a  party  taking  from  the  con- 
signor with  notice  of  the  circumstances,  is  subject  to  the  rights  of 
the  correspondent.     Green  v.  Maiilandf  4  B.  524. 

EQUITABLE  MORTGAGE.  (Etndence,  written  and  verbal.) 
Pfeirol  evidence  admitted  in  conjunction  with  written  documents, 
to  explain  the  extent  of  an  equitable  mortgage.  Ede  v.  Knowle$f 
2  T.  &  C.  172. 

EVIDENCE.  (Entries  b^  prof emonaiperooni.)  The  admissibility 
of  such  entries,  whether  for  or  against  the  interest  of  the  party 
making  them,  considered,  and  the  cases  relating  to  the  point  noticed, 
particularly  the  case  of  Clark  v.  Wilmot,  I  Y.  &;  C.  59,  L.  M. 
No.  56,  in  which  the  court  corrected  an  error  in  the  marginal 
note,  observing,  that  the  reason  for  admitting  the  entries  as  evi- 
dence in  that  case  was,  that  upon  the  whole  they  were  against 
the  interest  of  the  party  making  them.  Pickering  v.  The  Bithop 
of£ly,2  Y.  &C.  249. 

2.  (Witneu — Indirect  interest.)  A  person  who  had  guaranteed  the 
payment  of  a  debt  secured  by  a  second  mortgage  was  tendered, 
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in  a  suit  rating  to  the  first  mortgage  only,  as  a  witness  vM  voce 
before  the  master,  to  prove  that  by  certain  dealings  and  transac- 
tioos  between  the  mortgagor  and  the  first  mortgagees,  but  to 
which  he  had  happened  to  be  a  party,  the  first  mortgage  had  been 
in  part  satisfied;  and  he  slated  on  the  eotr  itre  that  he  had  ascer- 
tained that  the  mortgaged  property  was  sufficient  to  pay  both  the 
first  and  second  mortgages:  Held,  that  bis  evidence  was  admissible. 
WomuM  V.  Maekimioth,  5  M.  &  C.  6. 

FAMILY  ARRANGEMENT.  (Variaiiam  of  seOemeni—Jwis^ 
dicHam.)  Residuary  personal  estate  was  given  by  a  will  to  such 
of  the  children  of  P.  as  should  be  living  at  hb  death,  in  equal 
shares.  At  the  death  of  the  testator  there  were  five  children  of 
P.,  and  no  more,  four  of  whom  being  adults  entered  into  an  agree* 
ment  to  the  efiect  that,  as  amongst  themselves,  their  respective 
shares,  and  any  share  that  might  accrue  to  them  by  the  death  (^ 
their  infant  sister,  should  be  considered  vested  in  them  immediately, 
notwithstanding  P.  was  living.  After  this,  two  of  the  children 
settled  their  respective  interests  in  fovour  of  their  issue,  who  were 
minors.  Upon  the  remaining  child  coming  of  age  she  was  demroos 
to  join  in  the  arrangement,  which  the  master  found  would  be 
beneficial  to  all  parties.  The  court  however  declined,  on  the 
ground  of  want  of  jurisdiction,  to  make  a  decree  for  carrying  the 
arrangement  into  execution.     Peto  v.  Crordner^  2  Y.&  C.  312. 

FRAUD.  (Sale  of  revernon — AssignmeiU.)  A.,  a  person  of  a 
reckless  and  improvident  character,  sold  a  reversion  to  B.,  at  a 
gross  undervalue,  though  it  appears  he  was  not  ignorant  at  the 
time  of  the  real  value,  but  the  circumstances  were  such  on  the 
whole  as  to  make  the  transaction  void.  C,  ten  years  aAerwards, 
being  at  the  time  awaro  of  the  circumstances  of  the  original  sale, 
purchases  the  property  from  B.  at  a  full  value,  A.  joining  in  and 
confirming  the  sale.  But,  it  appearing  that  C.  had  not  taken  any 
care  to  see  that  A.'s  concurrence  was  obtained  by  a  proper  means, 
but  left  it  to  be  obtained,  as  it  was  in  fact  obtained,  without  proper 
consideration,  through  B.,  the  author  of  the  original  fraud ;  the 
decree  was,  that  C.'s  representative  should  hold  the  property  only 
as  a  security  for  the  money  paid  by  B.  on  the  original  transaction. 
AdiHs  v.  Campbell,  4  B.  401. 

HUSBAND   AND   WIFE.      {Wife$  equity— Legal  limitation.) 


Digitized  by  CjOOQIC 


DIGEST    or    ENGLISH    CASES — EQUITY.      421 

Held,  that  the  wife's  equity  for  a  settlement  attached,  as  against 
the  assignees  of  her  insolvent  husband,  to  the  rents  an4  profits  of 
an  estate  of  which  she  wlis  legal  tenant  for  life,  subject  to  a  term 
of  500  years  for  raising  portions,  which  was  vested  in  nxAtgagoes. 
Sturgis  V.  Ckampneys^  6  M.  &  C.  97. 

INJtJNCnON.  .{An$wer—AJiiav%t.)  Affidavits  were  filed  in 
support  of  anjipplication  for  an  injunction,  to  restrain  the  master 
and  part-owper  of  a  ship  from  taking  possession  of  goods  claimed 
by  him  as%is  private  property,  and  by  the  other  partners  as  part- 
nership property;  afler  which  the  defendant  put  in  his*  answer, 
and  several  affidavits  were  subsequently  filed  on  both  sides:  Held, 
under  such  circumstances  and  on  such  an  application,  that  the 
answer  would  only  be  treated  as  an  affidavit.  Gardner  v.  M^Cutch' 
eon,  4  B.  534.  i 

2.  (Bishop^s  receiver — Patent — Agreement,)  By  a  grant  or  patent, 
dated  in  1801,  the  then  bishop  of  Ely  having,  as  the  grant  stated, 
**  confidence  in  the  probity,  fidelity,  care,  and  industry  of  P.,'' 
granted  to  P.,  who  was  a  solicitor,  *'  the  office  of  receiver  of  all 
issues,  profits,  sum  and  sums  of  money,  arising  and  issuing^  from 
the  possessions  of  the  see,  to  hold  to  P.  by  himsdf  or  his  sufficient 
deputy  or  deputies,  to  be  approved  of  by  the  bishop  and  his  succes* 
sors,  for  his  life.  The  office  of  receiver  was  an  ancient  office, 
and  had  been  exercised  before  the  restraining  statute  of  1  Eliz.  c. 
19.  P.  held  the  office  under  three  successive  bishops,  during  the 
whole  of  which  time  he  not  only  received  the  rents,  but  negotiated 
the  renewal  of  leases,  and  prepared  the  leases  of  the  see,  and 
likewise  attended  all  searches  for  records  in  the  bishop's  muniment 
room,  of  which  he  kept  a  key,  for  the  perfornumce  of  which  acts 
he  received  fees  and  emoluments.  It  appeared  also  that  his  pre- 
decessor in  office,  who  had  held  the  office  since  1785,  had  done 
the  same.  Upon  the  accession  of  A.  to  the  bishopric  in  1886,  he 
refused  to  admit  P.'s  claim  of  right  to  perform  these  last-mentioned 
acts;  upon  which  P.  filed  his  bill  against  the  bishop,  praying  a 
declaration  of  the  rights  in  question  in  his  favour,  that  he  might  be 
quieted  in  the  possession  of  the  office,  and  that  the  bishop  might 
be  restrained  by  injunction  from  obstructipg  the  plaintiff  in  (he 
exercise  of  such  rights,  and  from  doing  acts  in  contravention  of 
them.     Held,  first,  that  the  plaintiff's  claim  was  not  of  such  a 
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nature  as  to  induce  this  court  to  interfere  to  protect  them,  without 
being  well  satisfied  (which  the  court  was  not)  that  his  legal  remedy 
was  insufficient  to  do  him  complete  justice;  and»  secondly,  that 
the  relief  sought  being  analogous  to  the  specific  peribrmance  of 
an  agreement,  the  bill  must  feil  on  the  ground  of  want  of  mutuality ; 
the  nature  of  the  duties  and  services  asserted  by  the  plaintiff  being 
such  as  to  preclude  the  possibility  of  a  decree  in  this  court  against 
him,  compelling  their  specific  performance. 

Discussion  of  the  rules  of  evidence  relating  to  declarations  in 
writing  by  deceased  persons  made  in  the  ordinary  course  of 
business.    Pickering  v.  The  BiAop  of  Ely,  2  T.  &  C.  249. 

LOST  DOCUMENT.  (Eoidenee  ^  lost.)  A  bill  by  indorsee 
against  acceptor  for  payment,  upon  an  indemnity  of  a  bill  of 
exchange,  which  the  plaintifiTby  his  bill  alleged  to  be  lost,  but  did 
not  give  any  evidence  of  the  loss  beyond  hb  own  affidavit,  dismissed 
with  costs,  as  not  making  a  sufikient  case  for  an  inquiry  by  the 
master,  but  without  prejudice  to  another  bill.  Coekett  v.  Bridge* 
Man,  4  B.  499.    (Afikmed  on  appeal.) 

MORTGAGE.  {Advances  tofrH  mortgage,  after  notice  to  second.) 
QtMere,  how  far  a  person  having  a  mortgage  for  a  running  account 
is  entitled  to  charge  against  a  second  mortgagee  advances  made 
subsequent  to  notice  of  his  mortgage.  Johmon  v.  Bowme,  2  T. 
&  C.  268. 

2.  (Extent  cf  security.)  A.  mortgaged  an  estate  to  a  banking  com- 
pany with  which  he  dealt,  for  the  purpose  of  securing  the  balance 
that  might  at  any  time  be  due  from  him,  so  as  the  whole  amount 
of  principal  to  be  ultimately  recovered  by  virtue  of  the  security 
should  not  exceed  58007.  AAerwards  three  portions  of  the  estate 
were  sold  with  the  concurrence  of  the  banking  company,  and  the 
nooney  paid  directly  to  them,  but  credit  was  given  to  A.  for  them 
in  his  account:  Held,  that  the  moneys  recoverable  under  the  mort- 
gage were  reduced  by  these  payments,  as  for  as  they  went.   8.  C. 

PARTNERSHIP.  {Ir\function^Distolvtion.)  What  degree  of 
negligence  or  misconduct  in  a  partner  will  entitle  his  co-partner 
to  a  dissolution,  and  therefore  also  to  an  injunction  and  receiver? 
Smith  V.  Jeyes,  4  B.  503. 

PLEADING.  (Bill  for  account.)  It  is  not  necessary  for  a  plain- 
tiff, in  a  bill  for  an  account,  to  submit  to  account  himself;  a  demur- 
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rer  oo  the  ground  of  the  omissioD  ofsuch  a  submission  was  therefore 
overruled.     Clarke  v.  Tipping^  4  B.  588. 

PORTION.  (SatirfaeHan  pro  tantiH--Loco  parinH$.)  Held,  upon 
a  full  consideration  of  the  authorities,  that  a  lesser  portion  given 
on  marriage  was  a  satisfaction  pro  tatUo  only  of  a  legacy  in  a 
prior  will. 

A  grandfather  was  held,  under  the  circumstances,  to  have  * 
placed  himself  in  loco  parentis,  though  he  did  not  wholly  provide 
for  the  maintenance  of  the  grandchildren,  and  though  the  Either 
was  alive,  and  they  resided  with  him.    Pjfm  v.  Loekyer^  5  M.  & 
C.  29. 

2.  (When  raisahh — Cosi9.)  Where  by  a  settlement  portions  were 
to  be  raised  at  any  time  after  the  death  of  the  father  by  the  trustees 
of  a  term,  to  commence  after  the  death  of  the  father  and  mother, 
the  portions  to  be  paid  at  twenty-one  or  marriage  of  daughters, 
which  should  first  happen,  after  the  death  of  the  father:  Held,  that 
the  portions  were  raisabie  during  the  lifetime  of  the  mother,  who  ) 
was  the  survivor,  aud  that  the  cost  of  raising  them  fell  on  the 
estate.    Mickell  y.  Michelle  A  B.  5A9. 

POWER.  (Trust  implied  from  pototr.)  A  testator  directed  that 
certain  stock  should  stand  in  hb  name,  and  certain  real  estates 
remain  unalienated,  "until  the  following  contingencies  are  com- 
pleted;'^ and  after  giving  life  interests  in  such  stock  and  estates  to 
his  two  children,  with  remainder  to  their  issue,  he  declared  that  in 
case  his  two  children  should  both  die  without  leavmg  lawful  issue, 
the  same  should  be  disposed  of  as  after  mentioned,  that  was  to 
say,  the  survivor  of  his  two  children  should  have  power  to  dispose 
by  will  of  his  real  an<t  personal  estate,  '*  amongst  my  nephews  and 
nieces,  or  their  children,  either  all  to  one  of  them  or  to  as  many 
of  them  as  my  surviving  child  shall  think  proper:"  Held,  that  a 
trust  was  created  in  favour  of  the  testator's  nephevrs  and  nieces 
and  their  children,  subject  to  a  power  of  selection  and  distribution 
in  his  surviving  child.    Burrough  v.  Pkilcox^  5  M.  &  C.  78. 

PRODUCTION  OF  DOCUMENTS.  {ConcurreiU  suUs.)  A  de- 
fendant  had  been  ordered  by  the  vice-chancellor  in  another  suit  to 
give  inspection  of  documents.  The  order  had  been  made  two 
years,  but  had  not  been  acted  on:  Held,  that  this  did  not  prevent 
an  order  for  production  in  the  present  suit.  Bourne  v.  JKbfe,  4 
B.  417. 
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2.  (CosU  ofafdaviis.)  The  costs  of  affidavits,  used  to  qualify  the 
answer  of  a  defendant,  so  as  to  excuse  him  from  the  productioD  of 
documents,  must  he  paid  for  by  the  defendant.  Swutk  ▼.  Maaie^ 
4B.  417. 

3.  (Sufeieitep  of  dtdcripHonJ)  A  defendant  by  his  answer  admit- 
ted that  he  had  in  his  possession  '*  divers  books  of  account:''  Held, 
that  the  particulars  were  not  sufficiently  specified  to  enable  the 
court  to  make  an  order  for  their  production.  Inman  ▼•  Wililky, 
4B.  648. 

4.  (Surviving  txecuicr.)  Surviving  executor,  who  had  not  acted  in 
the  testator's  affiurs,  protected  from  the  discovery  of  cases  and 
opinions  stated  and  given  on  behalf  of  the  deceased  executor,  who 
had  acted;  such  cases  and  opinions  having  relation  to  a  claim 
against  the  deceased  executor  of  the  same  nature  as  the  claim  made 
against  the  surviving  executor.    Adams  v.  Barry ^  2  Y.  &  C.  167. 

SALE  UNDER  DECREE.  {Lien—NanconeurrenceofertdUor.) 
A.  having  a  lien  on  the  testator's  estate,  established  his  debt  under 
the  decree;  but  his  claim  for  interest  was  disallowed  by  the  mas- 
ter, whose  report  stood  confirmed.  The  estate  was  sold,  subject 
to  A.'s  lien,  and  A.  having  refused  to  accept  from  the  purchaser 
his  principal  without  interest,  v^as  not  allowed  to  participate  as  a 
creditor  in  the  general  assets.  Hempstead  v.  Hempsiead^  4  B. 
428. 

SHIP.  (Private  trading  hy  master  J)  The  master  and*  part  owner 
of  a  ship  purchased  goods  during  the  voyage,  which  his  answer 
stated  were  purchased  out  of  private  property  and  the  profits  of 
private  trade  during  the  voyage;  but  the  court  considering  there 
were  strong  grounds  for  thinking  that  the  goods  were  purchased 
with  partnership  property,  or  with  money  for  which  the  defendant 
was  accountable  to  the  partnership,  and  that  they  belonged  to  the 
partnership,  restrained  him  from  receiving  the  goods.  Gardner 
V.  M'Cutchem,  4  B.  684. 

SOLICITOR.  (Authority  to  institute  suit.)  A  suit  instituted  by 
solicitor  without  any  authority,  dismissed  on  motion  of  the  plain- 
tifi*  with  costs  of  the  suit  and  motion  as  between  solicitor  and  client. 
Allen  y.  Bone,  4  B.  493. 

TENANT  FOR  LIFE.  (Renewal  of  leaseholds.)  The  rule,  that 
a  tenant  for  Hie  or  leaseholds  renewing  or  extending  the  term  does 
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80  for  the  benefit  of  the  trusty  held  to  apply»  although  it  was  by 
the  settlement  provided  only  that  one  specified  renewal  should,  if 
made,  enure  to  the  trust.    Tatmer  v.  Elwarthy^  4  B.  487. 
TRUSTEE.    (Breach  of  trusi—Ezecuiar9^Papneni  inio  court.) 
Executors  bdd  liable  for  the  loss  of  an  ascertained  balance  which 
they  had  alk>wed  their  co-executor  to  retain  in  his  hands,  and  or- 
dered to  pay  into  court  the  amount  of  the  residue  returned  by  them 
and  their  co-executor  to  the  stamp-ofiice,  without  prejudice  to  their 
right  to  have  the  account  taken.     Lincoln  ▼.  Wright f  4  B.  427. 
2.  (Cost — Assignee  of  trust  property.)    Trustees  held  ^titled  to 
costs  as  trustees  in  a  suit  successfully  brought  against  them  by 
the  assignee  from  a  cestui  que  trust  to  have  a  term  assigned  to 
him.     (See  this  case,  3  B.  484,  L.  M.  No.  69.)    Ho^ord  v. 
Phippsy  4  B.  475. 
B.  (Trustee  AcP^Form  of  petition.)    A  petition  under  the  1  W.  4, 
c  60,  to  obtain  a  transfer  of  trust  stock  from  the  names  of  tB[i 
surviving  trustees  into  the  joint  names  of  such  trustees  and  of  a 
new  trustee  duly  appointed,  is  properly  presented  by  such  new 
trustee.    In  re  Zaw,  4  B.  509. 
VENDOR  AND  PURCHASER.    (CosU  of  in9alid  okfecHon— 
Special  conditions  of  sale.)    In  a  suit  for  specific,  performance,  a 
purchaser  who  set  up  a  defence  which  prevented  the  plaintifiT  ob- 
taining on  motion  a  reference  as  to  title,  and  foiled  in  ftstablishing 
it,  was  ordered  to  pay  Uie  costs  up  to  and  inclusive  of  the  hearing. 
Observations  on  special  conditions  of  sale.    Hyde  y.  DaUaway^ 
4  B.  606. 
VOLUNTARY    SETTLEMENT.     (Cow^leteness.)     A  perwMi, 
who  was  entitled  to  a  certain  stock  standing  in  the  names  of  two 
trustees,  gave  instructions  to  his  attorney  to  prepare  a  settlement 
of  it  for  the  benefit  of  A.,  B.,  and  C,  and  to  procure  from  the  trus- 
tees a  transfer  for  the  purposes  of  settlement.    The  settlement  was 
•    prepared,  and  a  power  of  attorney  for  the  transAt  of  the  stock 
executed  by  both  the  trustees,  but  the  intended  settler  died  Without 
having  seen  the  settlement,  and  before  the  stock  was  actually 
transferred:  Held,  that  no  trust  of  the  stock  was  constituted  for 
A.,  B.,.andC.    ConinghamY.  PhtnkeU^2Y.6cC.24^. 
2.  (Following  moneys  realized  under  voluntary  deed.)    A.  B.  vol- 
untarily assigned  to  trustees  bonds  and  promissory  notes  amount- 
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ing  to  6001^  in  trust  for  himself  and  his  wife  and  children,  and  be 
handed  over  the  securities.  Ths  trustees  gave  no  notice. lo  the 
debtors.  A.  B.  received  2007.,  part  of  the  6007.,  (the  seourities 
having  been  returned  to  him  by  the  trustees,)  and  the  remslBder 
was  lost  by  the  insolvency  of  the  debtors.  A.  B.  invested  the 
2007.,  with  other  moneys  of  his  own  on  freeholds,  and  by  writiiig 
acknowledged  the  2007.  to  be  trust  property.  He  afterwards  de- 
posited the  title-deeds  with  the  trustees  as  a  security  for  the  whole 
6007.:  Held,  that  the  equitable  mortgage  was  valid  to  the  extent 
of  2007.  but  no  further.    Jaw^s  v.  Bfdder^  4  B.  600.- 

8.  (Leiueholdfor  liveM-^BeneJU  of  renewal.)  A.  being  entitled  to 
a  leasehold  for  lives,  by  voluntary  deed  settles  it,  after  the  lives 
of  himself  and  wife,  on  his  sons  by  a  former  marriage;  afterwards, 
by  another  voluntary  deed,  assigns  it  in  trust  (or  himself  for  life, 
remainder  to  his  wife  for  life,  with  an  absolute  power  of  appoint- 
ment. Upon  his  death  his  wife  enters  into  possessbn,  not  having, 
it  appears,  notice  of  the  first  settlement,  and  hdving  taken  a  re- 
ncNvaJ,  appoints  the  estate :  Held,  nevertheless,  that  the  renewal 
enured  for  the  benefit  of  those  interested  under  the  first  deed. 
Waters  v.  Bailey,  2  Y.  &  C.  219. 

WILL.  (Appainimeni — Eleeiion,)  Testator,  being  tenant  for  life 
of  leaseholds,  with  remainder  to  his  children  as  he  should  appoint, 
and  in  default  of  appointment  to  them  equally,  having  procured 
a  renewal  in  his  own  name,  which  it  was  held  enured  for  the  bene- 
fit of  the  trust,  by  his  will  confirmed  the  settlement,  and  gave  **all 
his  freeholds  and  leaseholds'*  to  his  son,  and  a  legacy  to  his  daugh- 
ter: he  had  other  leaseholds:  Held,  that  the  will  was  not  an  exe- 
cution of  the  power,  and  that  the  daughter  was  not  put  to  her 
election.     Tanner  v.  Elwarthy,  4  B.  487. 

2.  {Constmetian — AbMolvie  interest,)  A  testatoc  resident  abroad 
gave  a  legacy  to  A.,  "or  in  case  of  his  decease,  or  at  his  decease, 
to  be  equally  divided  amongst  his  children.'*  He  gave  other  lega- 
cies in  similar  terms  to  B.,  C,  &c.,  and  he  directed  these  sums  to 
be  paid  to  the  above  persons,  then  residing  in  Wales;  and  he  ap- 
pointed executors  in  trust,  to  send  them  to  the  respective  indivi- 
duals within  six  months:  Held,  that  the  parents  took  absolute 
interests.    Arthur  v.  Hughes,  4  B.  506. 

3.  (Same.)    Held  that  a  bequest  of  20007.  in  trust  for  testator's 
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nieoe,  who  was  then  unmarried,  with  a  bequest  over  if  she  should 
die  without  leaving  any  issue  to  attain  twenty*one,  gave  her  only 
an  estate  (or  life,  as  the  death  referred  to  could  not  be  construed 
to  mean  a  death  in  the  lifetimo  of  the  testator.  Daniel  v.  Warren^ 
2  T.  &  C.  290, 

4.  {CamirucHan — AccunmloHotu — Tenant  far  life  or  in  taiL) 
Where  after  a  devise  (or  successive  estates  (or  life,  with  remain* 
ders  in  tail,  subject  to  a  term  of  ninety-nine  years,  the  trusts  of 
such  term  were  declared  to  be  that  the  trustees  should,  out  of  the 
rents  and  profits  of  the  estates,  insure  the  messuages,  and  keep  the 
same  in  good  repair  during  the  respective  lives  of  the  several  ten- 
ants for  life,  and  should,  during  the  respective  minorities  of  each 
and  every  person  thereby  made  tenants  for  life  or  in  tail,  apply  the 
surplus  or  residue  of  the  rents  and  profits  fi>r  and  towards  the 
maintenance  and  education  of  the  tenants  for  life  or  in  tail,  who 
for  the  time  being  should  be  entitled  in  possession  to  the  estates; 
and  in  case  the  whole  of  the  surplus  of  the  said  rents  and  profits 
should  not,  during  the  minority  of  any  such  tenant  for  -life  or  in 
tail  as  aforesaid,  be  applied  for  his  or  her  maintenance  and  edu- 
cation, then  the  surplus  thereof  was  from  time  to  time  t#  be  laid 
out  on  real  op  government  securities,  at  interest,  in  the  names  x>f 
the  trustees,  upon  trust  for  such  person  or  persons  from  time  to 
time  as  for  the  time  being  should  under  the  limitations  of  the  will 
be  entitled  in  possession  to  the  said  estates ;  and  if  any  person  who 
might  become  entitled  in  possession  or  remainder  to  an  estate  tail 
in  the  estates  under  any  of  the  said  limitations  should  die  under 
twenty-one,  without  issue  inheritable  to  such  estate  tail,  then  so 
often  as  any  such  event  should  happen  within  Uie  period  of  time 

.  in  which  executory  devises  were  allowed  by  law  to  take  place,  the 
absolute  interest  in  the  moneys  so  directed  to  be  laid  out  and  in- 
vested was  to  be  considered  as  not  having  been  vested  in  such 
person,  but  the  same  was  to  go  over  to  the  next  taker:  Held,  that 
the  first  tenant  for  life  in  possession  of  the  estates  was  not  abso- 
lutely entitled  to  the  accumulations  of  the  rents  and  profits  which 
had  accrued  during  his  minority,  but  was  only  tenant  for  life  of 
such  accumulations.     Crosse  v.  Glennie^  2  T.  &  C.  287.         ' 

5.  (ConsirucHan^AddiHonal  legacy — Trust.)  Where  testator  by 
his  will  gave  annuities  to  his  sister  A.  and  other  females,  which 
TOL.  II.  37 
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he  declared  by  a  general  clause  were  for  their  separate  use;  and 
by  a  codicil  gave  **  to  each  of  his  sisters  1001.  a  year  in  additioo 
to  the  legacies  given  by  the  will  :**  Held,  io  the  case  of  A.  that 
the  annuity  given  to  her  by  the  codicil  was  also  for  her  separate 
use.     Day  v.  Crofi^  4  B.  561. 

6.  (Cofufnrcliofi — Aimtiiljf.)  Bequest  of  annuity  to  A;  and  B.,  an:l 
to  the  survivor  for  life :  and  if  A.  should  have  any  **  children,'* 
then  to  be  equally,  divided  between  them;  but  if  A.  should  die 
^  without  lawful  issue,''  then  to  A.  and  his  heirs  forever:  Held, 
that  the  children  of  A.  took  absolute  interests  in  a  perpetual  an- 
nuity.    Aoftinsofi  V.  iftml,  4  B.  490. 

7.  {Conahntction — Charge  of  debts.)  Testator  commenced  his  will 
with  a  direction  that  all  his  debts  and  all  his  iuneral  and  t^ta- 
meutary  expenses  should  tie  paid  by  his  eaeewters  as'seon  as  con* 
veniently  might  be  after  his  decease :  Held,  upon  the  construction 
.of  the  whole  will,  that  this  clause  bad  Qot  the  efiect  of  charging 
the  real  estate  of  the  testator,  whether  devised  to  the  executors  or 

•  otherwise,  with  the  payment  of  his  debts.  Sjfwume  ▼.  Jasiet,  3 
Y.  d(  C.  301. 

6.  {CamsirucHan — Canvereim  ^  leasekokU.)  Where  testator,  after 
giving  soQoe  legacies,  gave  all  other  his  property  of  evefy  descrip- 
tion  in  trust  for  his  sister,  and  after  her  death  then  for  his  niece, 
and  after  her  death  then  for  her  children  in  equal  shares,  and  if 
she  should  die  without  leaving  issue  to  attain  the  age  of  twenty- 
one,  the  property  to  be  sold  and  divided  between  other  parties : 
Held,  that  the  leasehold  part  of  the  property  was  to  be  ^joyed  in 
specie  till  the  time  appointed  by  the  wUl  for  the  sale.  Daniel  v. 
Warren,  2  Y.  &  C.  290. 

9.  {ContimcHon — Failure  of  tsfue.)  Where  legacies  were  given 
to  each  of  four  persons,  and  ^*  in  case  of  the  demise  of  any  of  them 
without  legitimate  issue,  then  his  or  her  proportions  to  be  divided 
equally  among  the  survivors,"  and  one  of  the  legatees  died  without 
having  been  married ;  and  by  a  previous  order  upon  this  point 
being  raised,  the  legacies  were  carried  to  the  separate  account  of 
the  legatees,  the  dividends  to  be  paid  to  them  for  life  or  until  fur- 
ther order :  the  court  considering  this  as  a  decision  that  the  legSn 
cies  were  for  life,  and  seeming  to  think  it  right,  declared  the  sur- 
vivors absolutely  entitled  to  the  share  of  the  deceased.  Ranelagk 
V.  Ranelagk,  A  B.A19. 
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lOi  {Comiruciian — Incomuteni  wards,)  Where  leaseholds  were 
bequeathed  to  three  for  life,  subject  to  certain  annuities,  and  after 
the  death  of  the  three,  "to  A.  B.  if  then  living,  her  executors, 
administrators,  and  assigns,  subject  to  the  said  annuities  during 
her  life,''  and  in  the  event  of  her  death  living  either  of  the  three, 
the  property  was  given  to  her  issue:  the  court  held,  with  some 
hesitation,  that  A.  B.  took  only  for  life.  Morrall  v.  Sutton^  4 
B.  478.    (The  case  is  now  under  appeal.) 

11.  (ConsirueHon — issue.)  It  does 'not  follow  because  the  word 
«<  issue''  in  one  part  of  the  will  means  children  only,  that  it  should 
have  that  meaning  also  in  another  part ;  and  where,  after  a  bequest 
to  A.  and  B.  and  their  issue,  in  the  sense  of  children,  the  ^esidue 
was  given  to  A.  and  B.  equally,  and  to  be  divided  between  them, 
with  benefit  of  survivorship,  upon  the  death  of  either  under  twenty- 
one;  not  to  be  subject  to  the  control  of  their  husbands,  but  to  be 
held  in  trust  fer  them  and  their  issue  respectively  until  they  attained 
twenty*two,  if  unmarried,  or  if  married,  until  a  proper  settlement 
could  be  ilftide  upon  them  and  their  issue,  so  that  they  should 
receive  the  jdividends  exclusively  of  their  husbands,  and  if  they 
both  died  unckr  twenty-one,  and  without  issue,  then  over;  both 
attained  twenty-one,  and  one  of  them  died  leaving  children  and 
grandchildren :  Held,  that  both  were  entitled  to  her  share  per  capita 
as  tenants  in  common.    Head  v.  RandaU^  2  T.  dc  C.  2tl. 

IS.  (Construction — Period  rf  survivorship.)  Testator  bequeathed 
the  residue  of  his  real  and  personal  estate,  upon  trust  for  his 
daughter  absolutely  upon  her  attaining  twenty-one;  provided  that 
in  case  his  said  daughter's  decease  should  happen  before  the  said 
'age  of  twenty-one,  and  hb,  the  testator's  wife  should  then  be 
living,  then  in  further  trust  to  pay  her  the  whole  interest  of  the 
residue  of  his  estate  and  efiects;  and  on  her  decease,  his  said 

V  daughter  being  dead  before  the  age  of  twenty-oiie,  he  devised  to 
bis  wife  the  house  in  S.  Street,  her  heirs  and  assigns,  forever^ 
then  in  fiirther  trust  to  pay  the  produce  of  his  residuary  estate  unto  . 
and  amongst  his  nephews  and  nieces,  the  children  of  his  sister 
Ann,  and  such  of  them  as  should  be  then  living:  the  daughter 
died  without  issue  in  the  lifetime  of  the  wife:  the  sbter  had  five  . 
children  living  at  the  death  of  the  daughter,  and  one  only,  Isaac, 
living  at  the  death  of  the  wife:  Held,  that  Isyuic  was  entitled  to 
the  whole  residue.    Hetherington  v.  Odkman^  2  T.  6c  C.  299« 
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19.  (dnuirueium — Real  aiaU.)  Held  that  leaseholds  were  not 
ooinprised  under  the  descripUon  of  **  messuages,  lands,  tenements, 
and  real  estate,**  the  testator  having  alsb  freehold  and  copyhold 
property.    Parker  y.  Marchani,  2  Y.  ^  C.  279. 

14.  (Catutrudum — Residuary  or  specif  c.)  Held,  as  against  a,  daira 
by  pecuniary  legatees  to  marshal,  that  where  there  was  a  gift  of 
all  property,  freehold,  copyhold  and  leasehold  at  particular  places, 
and  elsewhere  in  the  county  of  Somerset,  and  all  other  real  and 
personal  estates  whatsoever  (testator  not  having,  as  it  appeared, 
and  the  court  observed,  any  real  or  leasehold  property  excq>t  in 
Somersetshire),  that  the  gift  was  specific  and  not  general,  and 
therefore  not  liable  to  be  marshalled,  either  as  to  the  leasehold  or 
other  property.     Symom  y.  JameSy  2  Y.  &  C.  301. 

15.  {Cojutructiim — Rendue.)  Testator  directed  his  executors  to 
pay  the  wife  of  testator  400/.  a  year  out  of  the  income  of  a  fund 
arising  from  the  sale  of  real  estate,  and  to  apply  the  remaining 
income  of  the  fund  for  the  maintenance  and  education  of  hb  chil- 
dren until  they  attain  twenty-one,  and  then  his  will  was  that  they 
should  respectively  receive  the  principal,  or  one-fifth  part  of  such 
sum  as  may  remain  after  reserving  a  sufficient  capital,  the  interest 
of  which  should  pay  the  said  annuity  of  400Z.  and  two  legacies: 
Held,  that  the  capital  producing  the  400Z.  was  not  included  in  the 
devise,  but  resulted  to  the  heir.  Watson  v.  Hayes^  5  M.  6e  C.  125. 

16.  {Construction — Revocation — Charge  of  debts.)  A  testator  de- 
vised an  estate,  H.,  and  other  estates,  to  A.,  charged  with  annul* 
ties ;  and  an  estate  Y.,  and  bis  residuary  real  and  personal  estate 
to  B.,  subfect  to  the  payment  of  his  debts,  funeral  expenses,  and 
legacies :  he  afterwards  revoked  so  much  of  the  second  devise  as 
included  Y.,  and  devised  it,  subject  to  the  same  annuities,  and  in 
the  same  manner  as  the  estate  H.:  Held,  that  the  charge  of  debts, 
&c.  on  Y.  was  revoked.    Ravens  v.  Taylor^  4  B.  425. 

17.  (Construction — Uncertainty  of  object.)  Under  a  bequest  to 
*^  the  Westminster  hospital,  Charing  cross  :**  Held,  that  the  Charing 
cross  hospital  was  entitled  in  preference  to  the  Westminster  hos- 
pital, situate  near  Westminster  abbey,  and  the  royal  Westminster 
Opthalmic  hospital,  though  situate  nearer  to  the  Charing  cross 
statue  than  the  hospital  first  mentioned.  Bradshaw  v.  Thompson^ 
C.  295. 
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16.  (CcnthrucHan — Vesting  Mainienanee.)  Direction  to  executors 
to  apply  267.  per  annum  for  the  maintenance  of  testator's  daughter 
till  twenty-one  or  marriage,  which  should  first  happen,  when  his 
executors  were  thereby  required  to  pay  to  her  6001.;  she  died 
todter  twenty-one  and  unmarried:  Held,  that  the  legacy  Med. 
WaUan  v.  JEfeyet,  6  M.  ^  C.  125. 

APPEALS  ON  SBPOSTSD  CASKS. 

CHARITY.  Atiomey-Gtneral  v.  Tke  FUhmongers'  Company,  2 
B.  pp.  151,  588.  The  decision  in  this  case,  establishing  the  right 
of  the  Fishmongers'  company,  both  as  to  the  Eneseworth  charity 
lands  and  those  held  under  Preston's  wUi,  affirmed.  5  M.  &  C. 
11, 16. 

PERPETUITY.  JbbetsonY.IhbeUan,  10  B.^.A95.  Thedecisicm 
in  this  case,  avoiding  a  limitation  of  personal  chattels,  as  too  remote, 
affirmed.    5  M.  &  C.  26. 

POWER.  Easvm  v.  Appleford,  10  S.  p.  274.  The  decision 
excluding  an  appointment  for  want  of  reference,  affirmed.  5  M. 
&  C.  56. 

VENDOR  AND  PURCHASER.  Sainsbury  v.  Janes,  2  B.  p. 
462.  The  decision  in  this  case,  dismissing  a  bill  for  relief  in  the 
alternative  against  an  unauthorized  agent,  affirmed.    5  M.  &  C.  1. 

WILL.  Clapton  v.  Bulmer,  10  S.  p.  426.  Decision  given  to  next 
of  kin,  to  the  exclusion  of  personal  representative,  affirmed.  5  M. 
dc  C.  108. 


ADMIBALTT. 

[Seleetiont  tnm  I  Robinsoo,  Part  9.] 

BOTTOMRY.  (Bond  under  compulsion.)  Bond  given  by  the 
master  while  under  arrest,  at  the  suit  of  the  bondholder,  upheld, 
one  of  the  circumstances  being  that  a  further  advance  was  made 
when  the  bond  was  given,  but  no  costs  were  given  to  the  bond* 
holder.     The  Heart  of  Oak,  204. 

2.  (Enforcing  bond  before  end  of  voyage.)  A  bottomry  bond  may 
be  enforced  before  the  arrival  of  the  ship  at  her  destination,  if  such 
bond  has  been  obtained  by  fraudulent  misrepresentation,  and  more, 
particularly  if  the  misstatement  be  as  to  the  intended  course  of  the 
ship.     The  Armadillo,  251. 

37* 
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BOTTOMRY  BOND.  {DUHnei  defenee^—CoiU.)  Where  on  a 
claim  under  a  bottomry  bond  against  the  ship,  freight  and  cargo, 
judgment  was  allowed  to  go  by  default  against  the  ship  and  freight, 
but  the  claim  as  to  the  cargo  was  contested  by  the  consignees,  the 
bondholder  was  held  entithed,  in  the  absence  of  any  special  circum- 
stances, to  have  the  value  of  the  ship  and  freight  paid  over  to  him, 
although  the  consignee  wished  to  have  it  retained  in  court  to  answer 
the  costs  of  the  claim  against  them.     J%e  Lard  Cockrame^  812. 

COLLISION.  {Foreign  ship — Reciprocity,)  In  a  case  where 
the  vessel  damaged  was  foreign,  and  the  defence  was  that  the 
other  vessel  had  a  licensed  pilot,  it  was  held  no  answer  to  the 
defence,  that  it  would  not  have  been  good  in  the  country  of  the 
ship  damaged.     The  Vernon^  31 6« 

2.  {Liahilitff  of  steam  tug.)  A  steam  tug  employed  in  towing  a 
vessel  in  the  river  Medway,  held  not  responsible  for  a  damage 
occasioned  by  the  vessel  in  tow  coming  in  contact  with  another 
vessel ;  the  vessel  in  tow  having  a  licensed  pilot  on  board  at  the 
time,  and  no  error  or  negligence  being  established  on  the  part  of 
the  crew  of  the  steam  tug.     The  Duke  of  Sussexy  270. 

8.  (Rule  as  to  steamers*)  Where  two  steam  vessels  must  unavoidably 
and  necessarily  cross  so  near,  that  by  continuing  their  respective 
courses  there  would  be  a  reasonable  probability  of  a  collision,  each 
vessel  shall  put  her  helm  to  port,  so  as  to  pass  on  the  larboard 
side  of  each  other.     S.  C.  274. 

4.  (Rule  for  steering.)  Where  a  light  vessel  with  the  wind  free 
meets  a  laden  vessel  close  hauled,  it  is  the  duty  of  the  former  to 
give  way,  and  the  latter  is  to  keep  her  course.  T%e  Harriett^ 
182. 

DESERTION.  (Construction  of  5  ^  6  WiU.  4,  c.  19,  s.  2.)  The 
words  *' nature  of  the  voyage"  must  have  such  a  raticmal  construc- 
tion as  to  answer  the  leading  purpose  for  which  they  were  framed, 
viz.  to  give  the  mariner  a  fair  intimation  of  the  nature  of  the  ser- 
vice in  which  he  engages.     The  Westmoreland^  216. 

2.  (Old  law.)    In  cases  of  alleged  desertion,  the  application  of  the 

>  ancient  maritime  law  is  not  excluded  by  the  statute  5  dc  6  Will. 
4,  c.  19.  Imprisonment  of  the  mariners  for  so  going  on  shore  is 
an  important  ingredient  in  the  case,  as  taking  away  all  locus  pern* 
tentim  and  all  opportunity  of  returning  to  their  duty  on  board  the 

ship.  s.  a 
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HARBOUR  DUBS.  (Improper  $ei»ure  by  karhour  matier.)  An 
attachment  decreed  against  a  harbour  master  for  seiadngand  cariry- 
ing  off  for  non-payment  of  harbour  dues,  portions  of  the  rigging 
of  the  ship  whikt  in  the  custody  of  the  officer  of  the  court.  The 
HarwMnief  179. 

JOINT  CAPTURE.  (Etridenee.)  In  cases  of  joint  capture,  the 
log-book  of  yessel  claiming  is  no  evidence.  The  Sodedade 
FeU%j2X^^. 

UEN.  {lAen  for  repairs.)  The  right  of  a  tradesman, to  retain 
the  materials  of  a  ship,  left  in  his  possession  for  the  purpose  of 
repairs,  until  the  repairs  are  paid  for,  does  not  extend  against  te 
authority  of  the  court  of  admiralty,  where  the  ship  is  in  possession 
of  its  officer,  under  a  warrant  of  the  court    The  Jfarisnie,  176. 

PILOT.  {AmtkorUp  to  appoitU—LocdlUf-^  Geo.  4,  c.  125.) 
Hdd,  in  a  case  of  collision,  that,  under  th^  above  statute,  the  ves- 
sel doing  the  damage  going  down  channel,  and  the  dankage  being 
done  between  London  and  the  Isle  of  Wight,  that  a  pilot  app(»nted 
by  the  Trinity  house  was  a  duly  licensed  pilot  within  the  locality; 
but  smUe,  if  the  vessel  had  been  proceeding  up  channel,  between 
the  Isle  of  Wight  and  London,  the  pilot  should  have  he&i  one 
appointed  by  the  warden  of  the  cinque  ports.     T%e  Fenton,  816. 

POSSESSION.  {At  whose  ttdi  changed.)  The  power  of  the  court 
of  admiralty  to  interfere  for  the  purpose  of  altering  the  possession 
of  a  vessel,  is  confined  to  cases  where  the  majority  of  interests  is 
with  the  party  invoking  the  court's  interference.  Motiim  to  change 
the  possession  at  the  petition  of  a  moiety  of  the  interest  rejected. 
The  Eii»abeth  and  Jane^  278. 

PRACTICE.  (Ajfidavit.)  Affidavits  sworn  befcnre  masters  eztnu 
ordinary  in  chancery  must  state  in  the  jurat  the  place  where  they 
were  sworn.    The  Reward^  174.- 

2.  {Form  of  proceeding — Bottomry.)    In  proceedings,  in  the  court 
of  admiralty,  the  suitor  is  entitled  to  choose  his  own  mode  of  pro- 
ceeding, whether  by  act  on  petition,  or  by  plea  and  proof. 
'  Libel  in  the  causft  of  bottomry  admitted.     The  Minerva^  .169. 

PRODUCTION  OF  PAPERS.  {JwisdicHoi^Nature  of  cause.) 
The  court  of  admiralty  will  not  interfere  to  compel  the  production 
of  a  ship's  papers,  retained  by  an  agent,  upon  the  ezparte  affida- 
vit of  the  owners,  the  case  not  being  an  original  cause  of  posses- 
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sioo,  in  which  the  court  would  have  the  power  to  make  an  order 
for  the  production  of  the  ship's  papers  as  incidental  to  the  cause. 
The  Luntano,  166. 

SALE  UNDER  DECREE.  (Foreign  ekip— Register.)  In  cases 
of  sale  under  a  decree  of  the  court,  the  transfer  of  the  ship's  regis- 
ter is  not  essential  to  the  validity  of  the  purchaser's  title.  The 
title  conferred  by  the  court  in  the  exercise  of  its  authority  in 
decreeing  the  sale,  is  sufficient  title  against  the  whole  world. 
Monition  against  the  American  consul  to  bring  in  the  register  of 
an  American  ship,  sold  at  Liverpool  in  a  cause  of  bottomry, 
refused.    The  Tremanty  163. 

SALVAGE.  (Agreemeru— Cargo.)  The  court  will  not  enforce 
any  agreement  for  salvage  of  the  ship  exclusive  of  the  cargo,  such 
agreements  tending  to  fraud  upon  the  owners  of  the  cargo.  The 
Westminster,  229. 

2.  (Consolidation  of  claims.)  Consolidated  action  by  two  sets  of 
salvors,  dismissed  for  want  of  merits  in  the  original  salvors,  but 
a  separate  claim  by  the  second  salvors  for  their  own  services 
afterwards  sustained.    The  Neptune^  297. 

3.  (Cargo  of  stranded  vessel.)  Salvage  awarded  for  cargo  saved 
from  a  stranded  vessel,  and  some  tin,  part  of  the  cargo,  which 
also  served  for  ballast,  included  in  the  computation.  The  West' 
minster,  229. 

4.  (Insurance.)  In  apportioning  a  salvage  remuneration  between 
the  owners  and  crew  of  a  salving  vessel,  the  share  of  the  owners 
will  not  be  increased  by  the  probable  vitiation  of  a  policy  of  insu- 
rance efiected  upon  the  ship.  In  directing  an  apportionment,  the 
court  will  consider  every  vessel  as  uninsured.    The  Deveron,  180. 

5.  (King*s  ships.)  Crews  and  officers  of  king's  ships  entitled  to 
salvage  on  the  same  footing  as  others.    The  Wilsons,  172. 

SLAVE  SHIP.  (Contest  between  different  seizors.)  A  wrongful 
dispossession  of  original  seizors  confers  no  title  to  the  second  sei- 
zors in  the  bounties  awarde«l  \f  act  of  parliament  on  the  tonnage 
of  a  condemned  slave  ship;  96 < 7.  paid  by  the  lords  of  the  treasury, 
as  bounties  to  the  agent  of  tl):  :cond  seizor,  directed  to  be  brought 
in  and  paid  over  to  the  agent  of  the  original  seizors.  The  Eagle, 
230. 

2.  (Joint  capture — Chrounds  of  c  aim.)     In  cases  of  joint  capture 
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of  slave  Tesselsy  the  daim  of  the  joint  captofs  must,  sutject  to  the 
exceptions  which  peculiar  circumstances  may  suggest,  be  goTcmed 
by  the  principles  adopted  with  respect  to  cases  of  joint  capture  in 
the  priz(S  court  of  admiralty;  and  in  order  to  sustain  the  claim  of 
the  vessel  asserting  an  interest  in  the  joint  capture,  it  must  be 
pleaded,  1st,  that  there  was  an  association  and  co-operation  with 
the  capturing  vessel;  2dly,  that  the  vessel  claiming  was  seen  by 
the  captured  slaver  at  the  time  the  capture  was  eflfected.  The 
Soeiedade  Feli%,  W9. 

S.  (JurudieHor^^'CmtirueHim  of  treaty  with  Spain.)  The  treaty 
with  Spain,  28th  June,  1885,  was  not  meant  to  apply  to  questions 
arising  between  the  subjects  of  one  only  of  the  states,  and  accord- 
ingly it  was  held,  that  the  court  of  admiralty  was  not  excluded, 
by  a  sentence  of  the  mixed  commission  court,  from  considering 
the  question  to  whom  the  bounties  or  the  proceeds  arising  from 
the  condemnation  belonged.    J%e  EagU^  vol.  i.  236.  251. 

SURETY.  (Didcharge  of,  by  variation  ijf  contract.)  The  prin- 
ciples  of  other  courts  of  law  as  to  the  discbarge  of  surety,  by 
variations  of  the  principal's  liability  without  consulting  the  surety, 
obtain  also  in  the  admiralty  courts,  and  where,  after  the  ordinary 
bail  given  in  a  suit  for  damage,  the  plaintiff  obtained  a  decree, 
with  a  reference  to  settle  the  amount  of  damage,  and  then  without 
prosecuting  the  decree  agreed  with  the  defendant  as  to  the  amount 
of  the  damage,  and  took  from  him  four  bills,  at  the  respective 
dates  of  two,  four,  and  six  months,  without  the  consent  of  the  bail : 
Held,  that  the  latter  was  discharged.    T%e  Harriett,  188. 

WAGES.  (Drunkenneu.)  Semble,  that  drunkenness,  to  be  used 
as  a  defence  to  a  claim  for  wages,  must  be  specifically  pleaded. 
Duchess  of  Kent,  288. 

2.  {Occasional  misconduct.)  In  order  to  deprive  a  mariner  of  his 
right  to  his  wages,  either  general  negligence  or  misconduct,  or 
single  acts  of  misconduct,  followed  by  loss  to  the  owner,  must  be 
shown.    8.  C. 


HOVSB  OF  LORDS. 
[Sdedioiit  from  SClark  and  Finnellj,  Put  4;  9  CUrk  and  FinneOy,  Part  1.] 

AGREEMENT.  (£8/oppcL)  A.  having  obtained  a  patent  for  the 
applicatbn  of  the  principle  of  smelting  iron  by  the  use  of  heated 
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air  applied  to  furnaces,  entered  into  an  agreement  with  B.,  dated 
11th  November,  1833,  by  which,  **in  consideration  of  the  pay- 
noent  of  1$.  per  ton  upon  the  whole  iron  which  should  be  smelted 
from  the  date  of  the  agreement  till  the  expiring  of  the  letters 
patent,  by  the  use  of  heated  air  in  any  of  the  modes  heretofore 
applied,  or  in  any  other  noode  falling  under  the  same  patent,**  N. 
was  to  grant  to  B.  a  license,  which  further  on  in  the  agreement 
was  described  to  relate  to  **  the  application  or  use  of  heated  air 
in  any  of  the  modes  heretofore  practised  at  B.'s  works,  or  in  any 
other  mode  falling  under  the  description  in  the  said  patent,  or  in 
the  specification  thereof.**  N.  afterwards  instituted  a  suit  to  com- 
pel B.  to  perform  this  agreement.  B.  instituted  a  cross  suit  to 
suspend  N.'s  proceedings,  on  the  ground  that  the  process  of  smelt- 
ing by  heated  air,  used  at  B.'s  works,  did  not  fall  within  the  patent. 
Held,  by  the  lords,  affirming  the  decree  of  the  court  of  session, 
that,  aAer  this  agreement,  B.  could  not  set  up  such  a  defence  to 
the  claim  of  N.     Baird  v.  Neilsany  8  C.  &  F.  726. 

HUSBAND  AND  WIFE.  (Jotnftire— Bar  to  wife's  nght  under 
Statute  of  Distributions.)  On  the  marriage  of  A.,  a  certain  sum 
was  settled  in  trust  for  her  for  life,  *<  as  and  for  her  jointure,  in 
full  lieu,  bar,  and  satisfaction  of  any  dower  or  thirds  which  she 
could  or  might  claim  at  common  law,  out  of  all  or  any  of  the 
estates,  real,  personal,  or  freehold,**  of  her  intended  husband: 
Held,  affirming  the  decree  of  the  court  of  chancery  of  Ireland, 
that  this  settlement  barred  her  claim  on  the  personal  estate  of  her 
intestate  husband,  under  the  statute  of  distributions.  Gurl^  v. 
Gurly,  8  C.  &  F.  743. 

JOINT  STOCK  COMPANY.  {Relief  of  company  against  its  own 
acts.)  A.  agreed  with  P.,  in  consideration  of  165,0001.,  to  grant 
to  P.  a  lease  of  certain  mines,  as  trustee  for  a  joint  stock  com- 
pany, which  P.  undertook  to  form;  the  lease  was  aAerwards 
executed  to  P.,  as  managing  director,  and  the  company  entered 
into  possession  and  worked  the  mines,  and  paid  part  of  the  pur- 
chase money.  A.  died,  making  P.  his  executor,  who  filed  a  bill 
against  V.,  then  managing  director  of  the  company,  for  an  account 
and  payment  of  what  remained  due  to  A.  of  the  purchase  money. 
V.  answered,  and  then  filed  a  cross  bill  on  behalf  of  the  company, 
alleging  misrepresentation  as  to  value,  and  oth  r  frauds  practised 
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by  A.  and  P.  on  the  company,  and  praying  to  have  a  lease  granted 
to  them  at  the  true  reduced  value,  or  that  (he  said  agreement  might 
be  declared  friodulent  and  void.  Held,  Ist,  that  the  company  was 
not  in  this-  form  of  suit  entitled  to  any  relief  from  the  agreement, 
as  it  was  in  fact  an  attempt  to  get  relief  against  their.  own>  acts : 
2dly,  that  A.'s  executor  was  entitled  to  the  account  and  payment 
prayed  by  his  bill.  Vigors  v.  Pike^  8  C.  &  F.  564. 
POWER  OF  JLISASING.  (CovenatU  far  renewal  inconrisUiU  with 

.  power.)  On  the  marriagoof  T.  P.,  a  settlement  was  made  of  cer- 
tain lands  held  on  a  lease  for  lives  renewable  .forever.  The  settle- 
ment-gave T.  P.  an  estate  for  life,  and  contained  the  following 
power  of  leasiAgt  **  It  shall  be  lawful  for  T..  P.  and  all  and  every 
other  person  or  persons  to  whom  any  use  is  hereby  limited,  when 
in  actual  possession  of  the  said  lands,  &c*3  to  demise'the  said  lands 
for  any  number  of  lives  or  jears,  con3istent  with  their  respective 
interests  therein,  to  commence  in  |>o8se88ion,  and  not  in  reversion, 
remainder,  or  expectancy,^  reserving  the  best  rents,  without  tak- 
ing any  money  by  way  of  fine,  &c..  T.  P.  .granted  a  lea^e  to  A. 
P.  at  a  farm  rent,  for  the  lives  of  three  persons  therein  named, 
with  a  covenant,  that  on  failure  of  any  of  the  three  lives,  the  les- 
sor, his  heirs  and  assigns,  would  on  the  payment  of  51.  a#  a  fine 
upon  each  life  as  should  happen  to  die,  add  to  the  time  4md  term 
of  the  lease  the  life  of  another  person,  named  by  the  lessee,  from 
time  to  time  successively  forever.  Held,  that  this  lease  was^not 
warranted  by  the  power;  and  a  decree  by  the  court  of  chancery 
in  Ireland,  directing  against  the  reqpainderman  specific  perform- 
ance of  the  covenant  of  renewal,  was  reversed,  and  the  bill  ordered 
^      to  be  dismissed,  with  costs.     Clark  v.  Swdth^  9  C.  dc  F.  127. 

PRIVATE  ACT.  {Notice.)  A  party  interested  in  the  subject  mat* 
ter  of  a  private  act  of  parliament  will  have  his  rights  afiected  by 
its  provisions,  though  it  may  have  been  introduced  and  passed 
without  notice  duly  given  to  him.  Edinbtirgk  Railway  Company 
V.  Wauekope,  8  C.  &  F.  710. 

RAILWAY  ACT.  {Con$irucHonr^Toll  on  poMiengers.^  A  rail- 
way  act  gave  to  W.,  a  landed  proprietor,  through  whose  land  the 
railway  was  .to  pass,  ^*  the  sum  of  one  halfpenny  per  ton  upon  all 
goods  and  articles  upon  which  a  tonnage  duty  is  charged  or 
chargeable  in  virtue  of  this  act."    The  section  which  empowered 
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tbe  railway  company  to  levy  a  tonnage  duty  contained  this  clause: 
**  For  every  carriage  conveying  passengers,  or  goods  or  parcels 
not  exceeding  five  cwt,*'  a  sum  named.  There  were  other  clauses 
fixing  the  duty  payable  for  goods,  but  there  was  no  other  which 
referred  to  passengers:  Held,  affirming  the  decree  of  the  court  of 
sessions,  that  the  company  was  empowered  to  levy  a  tonnage  duty 
on  carriages  according  to  their  weight  when  containing  passen- 
gers; and  that  the  sum  to  be  paid  to  W.  must  be  calculated  on  the 
tonnage  so  levied,  and  that  he  was  entitled  to  arrears  of  such  toll 
for  some  years  before  his  claim.  Edinburgh  Railway  Company 
V.  Wauckope,  8  C.  &  F.  710. 

SURETY.  (Annuity  deed—Ckmgiruction—Endenee.)  By  a  deed 
of  annuity,  in  consideration  of  90001.  therein  stated  to  be  paid  to 
L.,  E.,  M.,  and  M.,  the  said  L.  granted  to  Messrs.  D.  and  H.  an 
annuity  or  clear  rent  of  1800Z.  for  three  lives,  charged  upon  his 
estate:  and  L.,  E.,  M.,  and  M.  covenanted  to  pay  the  said  annuity 
or  yearly  rent,  with  a  proviso  for  purchase  by  them,  or  any  or 
either  of  them:  and  they  executed  their  joint  and  several  bond 
and  warrant  of  attorney  to  confess  judgment  on  the  bond,  the 
judgment  to  be  as  a  further  security  for  the  annuity,  and  to  be 
entered  forthwith  against  L.  and  E.,  but  not  against  M.  and  M. 
until  default  of  payment,  and  execution  not  to  be  entered  on  the 
judgment  against  L.  and  E.  until  the  annuity  should  be  forty  days 
in  arrear;  and  E.,  for  further  securing  the  annuity,  agreed,  in  the 
event  of  not  becoming  the  purchaser  of  L.'s  estate  in  twelve 
months,  to  assign,  at  L.'s  expense,  a  mortgage  which  E.  held  on 
it,  and  also  to  procure  the  guarantee  of  a  competent  person  for 
payment  of  the  annuity :  Held,  by  the  lords  (reversing  the  decree 
of  the  court  below)  that  evidence  was  inadmissible  to  assist  the 
construction  of  the  deed,  and  that  upon  the  construction  of  the 
deed  E.  was  a  principal  grantor  of  the  annuity,  and  not  a  surety. 
Hollier  v.  jByre,  9  C.  &  P.  1. 

TRUST.  {Purc1uL$e  of  charge  by  truttee.)  A  trust  was  created 
by  a  debtor  for  the  benefit  of  creditors,  and  the  trustee  had  the 
power  to  bind  the  debtor  personally  and  heritably  for  the  benefit 
of  the  trust.  By  the  terms  of  the  trust  deed,  the  trustee  was  like- 
wise required  to  do  all  in  his  power  to  keep  the  residue  of  the 
trust  estate  as  large  as  possible  for  the  debtor.    The  trustee  pur- 
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chased  an  annuity  granted  by  the  debtor  aAer  the  date  of  the  trust 
deed.  The  trustee  died.  His  representatives  sought  to  enforce 
the  annuity  against  the  grantor.  It  was  held  that  they  could  not 
do  80,,«nd  a  decree  of  the  court  of  session  affirming  their  right 
was  reversed.    HawMUm  v.  Wright,  9  C.  &  F.  111. 

VENDOR  AND  PURCHASER.  {MisdescripHim  noi  eaudng 
laa.)  A  mai^r  was  described  in  the  advertisements  and  the  par- 
ticulars of  sale  as  a  manor  in  which  the  fines  were  arbitrary; 
adding,  that  the  clear  profits  on  an  average  of  the  last  ei^ht  years 
had  been  1501.  a  year;  and  it  was  one  of  ihe  conditions  of  sale, 
that  if  there  should  be  any  error  or  misstatement  in  the  particulars, 
the  vendors  or  purchaser,  as  the  case  might  happen,  should  pay 
or  allow  a  proportionate  value,  accor4ing  to  the  average  of  the 
whole  purchase  money,  as  a  compensation  either  way.  After  the 
sale  it  was  found  that  by  the  custom  of  the  manor  arbitrary  fines 
were  payable  only  on  alienation,  and  that  on  the  death  of  a  tenant, 
his  customary  heir  paid,  upon  admittance,  a  sm^U  fixed  sum,  and 
the  widow  was  admitted  to  her  free-bench  without  any  payment. 
It  was  also  found  that  the  clear  profits  exceeded  2001.  a  year: 
Held,  (reversing  a  decree  made  on  a  bill,  which  was  filed  by  the 
purchaser  for  specific  performance,  with  compensation  in  respect 
of  the  misstatement  as  to  the  fines,)  that  there  was  no  such  mis- 
description as  would  (entitle  the  purchaser  to  compensation,  inas- 
much as  the  annual  profits  far  exceeded  the  amount  stated.  WkiU 
V.  Cuddan,  8  C.  dc  F.  766. 

2.  (Sale  bp  tnuUe — CompemtaHcn.)  SenMe,  that  in  a  case  of  mis- 
description, a  court  of  equity  would  not  enforce  against  trustees 
specific  performance  with  compensation,  as  being  prejudiciftl  to 
the  ctMhti  que  tru$i.     WhUe  v.  Cuddan,  8  a  &  F.  766. 

WILL.  (Ccnsirueiian — DeBcripHon  of  $ul^ect.)  A.  being  seised 
of  certain  lands  at  K.,  in  the  county  of  C,  demised  them  to  B.  for 
three  lives;  B.  agreed  to  assign  the  lease  for  lives  to  C,  aad  C. 
entered  into  possession  of  the  lands,  and  obtained  from  A,  a  iease . 
of  the  same  lands  for  999  years  at  a  peppercorn  rent  during  the 
eootinuanoe  of  the  lease  for  lives,  and  afterwards  at  1001.  a  year. 
C.,  having  these  interests  in  the  lands,  made  his  will,  in  which 
was  the  following  clause:  **1  order  all  my  freehold  interests  in 
the  county  of  C,  &c.,  except  my  interest  in  E.,  which  I  hold 
VOL.  II.  38 
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under  A.»  to  be  sold,  and  the  money  arising,  dsc,  to  be  divided:" 
Held,  affinning  tbe  decree  of  the  court  of  chancery  of  Ireland^ 
that  C.*8  interest  in  the  lease  for  lives  was  disposed  of  by  this 
clause  in  the  will.    Gwl^  v.  Gwly^  8  C.  &  F.  743. 

APPKALi  OH  RBPORTKD  CASKS. 

ANNUITY.  Hawarth  v.  BoHoek,  4  Yo.  &  Col.  1.  The  decree  in 
this  case,  dismissing  the  bill  for  arrears  of  the  annuity,  varied  by 
retaining  the  bill  for  twelve  months,  with  liberty  to  plaintiff  to 
bring  action.    9  C.  &  F.  59. 

HUSBAND  AND  WIFE.  J<me$  v.  Waiie,  5  Bing.  N.  C.  841. 
The  judgment  of  the  court  of  exchequer  chamber,  establishing  an 
agreement  by  a  third  party,  made  in  consideration  of  husband  exe* 
cuting  a  deed  of  separation,  affirmed.    9  C.  &  F.  101. 

RAILWAY  ACT.  Simpson  v.  Lard  Hawden,  2  P.  &  D.  714,  781. 
The  judgment  of  tbe  court  of  exchequer  chamber,  establishing  an 
agreement  under  seal  by  railway  company  to  give  an  exorbitant 
price  to  lord  Howden  for  his  land,  affirmed,  the  question  of  fraud 
not  being  raised  by  the  pleadings.    9  C.  &  F.  61. 

WILL.  Cdliwm  v.  Curling,  4  M.  &  C.  68.  The  decision  of  the 
lord  chancellor,  declaring  the  legacy  not  adeemed  by  change  of 
investment,  affirmed.    9  C.  &  F.  88. 
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[Sdeetioof  from  4  MetetlTi  (Mimfrhatetti)  Reporti;  4  Wetton*!  (Vamont) 
Keporte;  9  M'Leui*f  (U.  a  Ciieiiit  Ckmti)  Beports;  11  Gill  ^d  Jofanwrn*! 
(lluylaiid)  Sqwrti.] 

ACnON.  (Debi  an  hand  payable  by  insialmenis.)  6o  a  bond 
payaUe  by  instalments,  debt  cannot  be  sustained  until  they  shall 
all  beootne  due;  but  if  the  payment  be  secured  by  a  penalty,  debt 
may  be  brought.  When  there  is  no  penalty  covenant  is  the  pro- 
per action  for  the  instalments  on  a  bond,  or  assumpsit,  if  the  in- 
stalments be  due  by  simple  contract  Fantaine  t.  Are^a^  2 
M*Leau  127. 

AGENT.  (Lien  affadare.)  A  fkctor  has  a  lien  on  the  property 
of  the  principal  in  his  hands  for  all  advances  made,  and  for  any 
balance  that  may  be  due;  also  for  raspaosibiiities  incurred  by  the 
factor  for  the  principal  in  the  general  course  of  their  business. 
But  this  lien  is  put  an  end  to  by  a  voluntary  delivery  of  the  pro- 
perty. The  fiictor  or  agent  cannot  stop  property  in  transitu* 
where  he  has  voluntarily  delivered  up  the  possession  of  it,  on  any 
pretence  that  he  has  a  lien  upon  it  for  advances  made  on  account 
of  the  principaL  Having  parted  with  the  possession  of  the  pro- 
perty he  has  iranquished  his  lien  and  cannot  reassert  it.  MaUkewe 
ei  ah  V.  Menedger^  ib.  159. 

3.  (When  factor  noi  Uahle  far  eoheney  of  purchaser.)  A  factor 
sold  goods  of  his  principal  to  several  difierent  purshasers,  on  credit, 
and  also  sold  his  own  goods,  on  credit,  to  one  of  the  same  pur- 
clMsers,  and  took  a  note  payable  to  himself  for  the  amount  of 
his  own  goods  and  those  of  the  principal :  He  rendered  an  account 
of  sales  to  his  principal,  stating  at  the  foot  thereof  that  the  balance 
would  be  ^due  by  average,  if  collected,''  on  a  certain  day,  and 
directed  the  principal  to  charge  him  *<  with  sales  due  on''  that  day, 
the  amount  of  the  balance  of  said  account :  He  afterwards  made 
advances  to  the  principal,  and  gave  him  a  negotiable  note,  pay- 
able on  demand,  for  the  balance  of  the  account  as  before  rendered; 
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The  purchaser,  of  whom  the  factor  took  a  note,  as  aforesaid,  fiuled 
before  the  term  of  credit  had  expired,  and  paid  nothing  for  the 
goods  for  which  his  note  was  given :  Held,  in  a  suit  on  the  note 
thus  given  by  the  factor,  that  these  facts  did  not  show  conclu- 
sively, that  he  was  bound  to  pay  the  note  in  full,  as  they  did  not 
show  a  final  settlement  and  payment  of  the  account;  but  that,  on 
these  facts,  so  much  of  the  consideration  of  the  note  as  included 
the  debt  of  the  insolvent  purchaser,  had  failed,  and  that,  for  so 
much  of  the  note  the  factor  was  not  liable.  HapgootTs  exeaUars 
V.  BatchtlUr,  4  Metcalf  573. 

8.  {Liability  of  agent  in  coniraet  for  his  principal.)  In  simple 
contracts,  executed  by  agents,  if  the  agent  exceed  his  authority, 
he  thereby  binds  himself,  although  he  execute  the  contract  in  the 
name  of  the  prindpaL  So,  too,  if  the  credit  is  given  to  the  agent, 
and  he  expressly  consent  to  bind  himself.  But  if  he  have  autho- 
rity to  bind  the  principal,  and  thn  credit  io  given  to  the  priuclpal, 
and  tho  promise  is  made  on  behalf  of  the  principal,  the  agent  is 
not  liable.  Where  the  agent  exceeds  his  authority,  tn  eoniraeiM 
under  teal^  in  many  cases,  the  more  appropriate  remedy  is  by  a 
special  action  on  the  case.  RoberU  v.  Button  ei  aJ.,  14  Vermont 
195. 

ASSUMPSIT.  {When  indebitatus  asiun^^  Ue$.)  If  the  plaintiff 
fails  to  pn)ve  the  special  contract  hiid  in  his  declaration,  or  the 
contract  has  been  performed  on  his  part,  and  a  duty  is  imposed 
on  the  defendant  to  pay  the  amount  due  in  money,  the  plaintifT 
may  recover  on  the  general  counts.  Ames  v.  Le  Rue,  2  M'Lean 
210. 

2.  (Same^)  No  recovery  can  be  had  in  the  action  on  book  where 
the  contract  is  executory^  and  unresdnded,  though  in  p^  exe- 
cuted.    Smith  V.  Smithy  14  Vermont  440. 

8.  {Um  and  occupation.)  A.  made  an  oral  agreement  for  the  pur- 
chase of  B.'s  house,  advanced  the  purchase  money,  and  took  pos- 
session. Before  A.  obtained  a  deed,  the  house  was  destroyed  by 
fire,  and  hv  thereupon  vacated  possession  of  the  ground,  refused 
to  accept  a  deed  which  B.  tendered  him  immediately  afler  the  fire, 
and  commenced  a  suit  against  B.  in  which  he  recovered  back  the 
purchase  nu.Ley :  Held,  that  A.  during  his  occupation  of  the  house, 
was  tenan.  at  will,  and  that  he  was  liable  to  B.  in  an  icti<m  of 
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assumpsit  for  use  and  occupation:  Held  also,  that  A.,  by  refusing 
to  aocq>t  a  deed  from  B.,  dt^rmined  the  tenancy  at  wUl,  and  was 
no  IflDger  liaUe  to  him  £or  use  and  occupation.  Govtd  v.  Tftosip- 
mm,  4  Metcaif  224. 

4.  (ConBideraUim.)  The  compromise  of  a  doubtful  claim  or  defence 
is  a  sufficient  oHisideration  for  a  promise.  Barlow  ▼.  Oetaklng. 
Co.,  ib.  270. 

BANKRUPT  LAW.  {Operaium  on  tiaU  iiuotveni  law.)  The  act 
of  congress  to  establish  a  uniform  system  of  bankruptcy  through- 
""  out  the  United  States  does  suspend  the  operation  of  the  law  of  this 
commonwealth,  entitled  ^an«^ct  for  the  relief  of  insolvent  debtors 
and  for  the  more  equal  distribution  of  their  effects,*'  as  to  all  per- 
sons and  cases  that  are  within  its  provisions.  Jtidd  ▼•  hes,  ib. 
402. 

This  consemience  of  the  act  is  limited  to  cases  instituted  under 

the  insolvent  hiw  subsequent  to  the  period  when  the  bankrupt  law 

went  into  operation,  and  it  cannot  supersede  or  suspend  proceed- 

~  ings  rightfully  commenced  under  the  insolvent  act  prior  to  the 

time  of  its  going  into  operation.    Ib. 

MLLS  OF  EXCHANGE  AND  PROMISSORY  NOTES.  (iVe- 
goHahilii^.)  To  bring  a  note  within  the  statute  of  Anno, 
which  has  beeh  generally  adopted  in  this  country,  it  must  be  pay- 
able in  money,  and  not  in  stocks,  funds  or  current  paper,  and 

'  must  be  for  a  sum  certain,  subject  to  no  conditions.  Therefore  a 
note  executed  in  Michigan,  payable  in  New  York,  in  New  York 
fimds  or  their  equivalent,  is  not  negotiable.  HaArook  etoLy. 
Palmer  el  ol.,  2  M'Lean  10. 
*  2.  (Same.)  An  order  in  this  form— ^  P^y  J.  or  order  9800,  if  the 
same  may  be  due  him  from  me  on  his  and  my  settlement,  ovtof 
the  last  payment  due  from  you  to  me,  on  houses  which  I  am  How 
building  for  you*' — and  accepted  by  the  drawee,  cannot  be  de- 
clared on  as  a  biQ  of  exchange :  But  the  drawee,  in  order  to  main- 
tain an  action  thereon  against  the  acceptor,  must  aver  and  prov^ 
that,  before  action  brought,  there  was  due  to  the  drawee,  upon  a 
settlement  with  the  drawer,  fSOO  or  some  other  sum,  and  also 
that  a  sum  of  money  was  due  from  the  acceptor  out  of  the  last 
payment  to  be  made  by  him  to  the  drawer  oo  the  houses  men- 
tioned in  the  order.    JacJbnaii  V.  Aotrlrer^  4  Metcalf  235. 

38» 
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8.  (Dtelaraiiim.)  An  averment  in  the  declaration  that  A.  B.  by 
C.  D.  made  a  certain  bill  or  check,  is  sufficient.  The  declaratioo 
might  have  contained  an  averment  that  C.  D.  was  duly  autho- 
rized to  act  as  the  attorney  in  fact  of  A.  B.,  but  such  an  aver- 
ment is  unnecessary.    Sterw^m  v.  Comitoek^  3  McLean  19. 

4.  {Cke4^c9^NoH€e  of  nam^fa^fmeni.)  The  holder  ofa  check  must 
give  notice  to  the  drawer,  if  payment  by  the  bank  be  refused. 
And  a  declaration  on  such  an  instrument  is  defective  if  notice  be 
not  averred.    lb. 

6.  {PartnerMp.)  Where  a  note  was  given  by  A.  dc  L.,  it  is  tmne- 
oessary  in  the  declaration  to  aver  a  partnership.  Ikms  v.  Ah* 
haU,  ib.  29. 

6.  {Rate  of  Erckange.)  The  rate  of  esehange  between  twp  places 
is  not  exclusively  regulated  by  the  expense  of  transporting  specie 
from  one  place  to  the  other.  Therefore  where  A.  &  B.  are  the 
two  points  in  the  contract,  the  true  rule  is  the  current  rate  at 
which  drafts  on  B.  sells  at  A.    BtUck  v.  CbbMn,  ib.  85. 

7.  {Title  of  indorsee.)  If  the  maker  ofa  note  prove  that  it  was 
fraudulently  obtained,  that  throws  suspiciott  on  the  note  and  de* 
volves  on  the  holder  the  necessity  of  proving  that  he  received 
the  note  m  the  due  course  of  business,  and  paid  for  it  a  valuable 
consideration.    M^Clintoek  v.  Cnwiiiii,  ib.  98. 

8.  {Indorsement  with  gtiaremijf.)  An  indorsee  of  a  note  who  increases 
his  liability  by  indorsement,  beyond  what  the  law  implies,  as  by 
stipulating  that  the  note  shall  be  paid  at  a  particular  place,  is  to 
be  considered  as  a  guarantor.  And  this  new  contract  can  only 
be  enforced  between  the  parties  to  it.  It  does  not  pass  to  any 
subsequent  assignee.    How  v.  KemhaU  et  al.^  ib.  108* 

9.  {Release  of  prior  parties.)  A  release  ofa  remote  indorser  by 
the  holder  ofa  note,  is  a  discharge  of  the  subsequent  indorsers. 
Hawkins  et  ol.  v.  Thompson^  ib.  111. 

10.  {Ifemand  at  the  place  where  payable.)  When  a  note  is  made 
payable  at  a  particular  place,  it  need  not  be  demanded,  and  of 
course  such  demand  need  not  be  averred  in  the  declaration.  7%0Mp- 
son  V.  Cook  et  al.^  ib.  122. 

11.  {Note  to  several  in  the  disjunctive.)  When  a  note  is  given  to 
A.  B.,  C.  D.,  EL  P.,  or  6.  H.,  either  of  the  promisees  may  bring 
the  action  in  his  own  name.    The  promise  to  pay  is  to  either  of 
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the  promisees  in  the  alternative.    In  such  a  case  it  is  not  ndtes- 

■ary  to  set  out  the  note  in  terms  in  the  dedaration,  but  it  is  sufiS- 
*  dent  to  state  it  according  to  its  legal  eflects.  Spaulding  r^  Evans^ 

ib.  189. 
12.  (Bfridenee.)    In  an  action  -by  indorsee  Ugainst  indorser,  it  is 

sufficient  to  prove  the  indorsement  without  proving  the  execution 

of  the  note.    Kendall  t.  Dreeman^  ib.  1 89. 
18.  (EMenee  rfnumey  had  and  teeeived.)  '  The  acceptance  of  a 

bill  is  etidoKM  against  the  aoceptor  in  behalf  (^  the  drawer,  of  so 

nldch  tooney,  under  the  money  counts.    Benjamin  v.  Tillman^ 

ib.  21S;    JFVojer  ▼.  Carpenier  et  al.^  ib.  236. 

14.  {Value  received.)  In  a  bill  of  exchange  or  other  negotiable 
instrument,  the  words  Talue  receiyed  are  not  necessary.    Ih. 

15.  (Aeeeptance  of  KlU.)  A  letter  writt^i  within  a  reasonable  time 
before,  or  aAer,  the  date  of  a  bill  of  exchange,  describing  it,  and 
promising  to  accept  it,  is  a  rirtual  acceptance.  An  authority  to 
draw  several  bills  of  exchange,  payable  at  specified  periods,  with 
an  assurance  that  the  bills  should  be  paid,  is  an  acceptance  to  the 
person  who  takes  the  bill  on  the  credit  of  such  an  authority. 
Bayard  t.  LaSk^f  ib.  482. 

16.  (Foihre  of  comideraHan.)  Where  the  action  is  on  a  promis- 
sory note,  a  fiulure  of  the  consideration  is  a  good  defence.  And  it 
is  immaterial  whether  the  consideration  was  land,  or  other  pro- 
perty. A  partial  failure  of  consideration  cannot  be  set  up  as  mat- 
ter of  defence.  On  thi^  point  there  is  a  confliction  in  the  decided 
cases,  but  the  weight  of  authority  requires  a  total  fiiilure  of  the 
consideration.  Where  the  defendants  gave  their  note  for  a  tract  of 
land,  which  belonged  to  the  United  States,  and  to  which  the  plain- 
tiff could  have  no  title,  the  defondants  may  plead  the  fact,  to  an 
action  on  the  note.    Scudder  v.  Andrews^  ib.  464. 

17.  {Suit  on  lost  note  which  hag  been  assigned.)  On  a  lost  note 
which  has  been  assigned,  suit  must  be  brought  in  the  name  of  the 
assignee.  The  promisee  being  in  possession  of  the  note,  and  hav*> 
ing  assigned  it  merely  for  the  purpose  of  collection,  may  strike 
out  the  assignment,  and  sue  in  his  own  name.  The  legal  right  is 
vested  in  the  assignee,  and  can  only  be  divested  by  striking  out 
the  assignment  as  above,  or  by  re-assignment.  Leavitt  ei  ol.  v. 
Cawles  ei  al,  ib.  491. 
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18.  (itdorMw^ent  for  prtcedeiU  debt.)  A  precedent  debt  oooititiiteB  a 
good  comidenttion  on  the  aasignineQt  of  a  note.  And  altbou^ 
there  ma j  have  been  fraud  or  deception  in  obtaining  the  note,  yet 
if  the  holder  had  no  notioe  of  it,  the  equities  between  the  <mginal 
parties  are  not  open.  A  note  receiTed  in  payment  of  a  debt  is  a 
transaction  in  the  ordinary  course  of  business.  RUep  and  Van 
Amrimge  ▼•  Andermm^  ib.  589. 

19.  (Prtmim  l^  wuiker  of  aec<mmodaH4m  noU  to  kMer  afUr  due.) 
An  accommodation  note,  which  was  made  as  collateral  security 
for  a  d^  due  from  a  third  person  to  the  payee,  was  negotiated 
by  the  pajree  after  it  fell  due  and  after  the  debt  had  been  paid: 
The  holder  oflered  it  to  A.,  one  of  his  creditors,  on  certain  terms, 
and  gave  him  liberty  to  take  it,  for  the  purpose  of  inquiry,  before 
he  should  accept  or  reject  the  ofier:  A.  presented  the  note  to  the 
maker,  telling  him  he  had  taken  it  as  money,  and  asked  hfm  if  be 
would  pay  it:  The  maker,  not  knowing  that  the  said  debt  was 
paid  and  the  note  negotiated  after  it  was  due,  concealed  no  fact, 
of  which  he  was  aware,  from  A.,  but  told  him  that  it  was  an  ac« 
commodation  note  which  he  did  not  expect  to  pay;  thatJie  should 
be  obliged  to  pay  it,  and  would  pay  it,  if  three  months*  time  were 
giren  him;  otherwise,  he  should  contest  it.  A.  then  informed  the 
'holder  that  he  should  not  take  the  note  on  the  terms  offered,  but 

proposed  to  take  it  on  certain  other  terms,  to  which  the  holder 
assented:  After  the  expiration  of  three  months,  A.  sued  the  maker 
on  the  note.  Held,  that  the  defendant's  promise  to  A.  was  without 
legal  consideration,  and  that  he  was  not  estopped  thereby  to  make 
the  same  defence  against  A.  which  he  might  have  made  against 
the  payee.    Maclcay  v.  BoUand^  4  Metcalf  69. 

20.  {Demand  and  notice  fty  executor  of  holder  before  probate*) 
Where  the  payee  of  a  promissory  note,  which  is  inade  by  one  citi« 
zen  of  this  state  to  another  citizen  thereof,  indorses  it  specially  to 
a  citizisn  of  another  state,  who  dies  and  whose  will  is  admitted  to 
probate  in  that  state  before  the  note  falls  due,  and  his  executor,, 
without  taking  administration  in  this  state,  sends  the  note  to  a 
notary  public  in  this  state,  with  directions  to  demand  payment  of 
the  maker  at  maturity,  and  the  notary  demands  payment  accord- 
ingly, which  the  maker  refuses  generally,  without  objecting  to  the 
notary's  authority,  and  the  notary  thereupon  gives  due  notice  of 
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Aonptyment  to  the  indoner's  executors;  such  deoMtnd  and  notice 
are  suffident  to  elMrge  such  executors;  and  an  administrator  of 
the  estate  of  the  indorsee  within  this  state,  who  is  afterwards  duly 
appointed  here,  acocnrding  to  the  provisions  of  the  Rev.  Sts«  c.  62, 
18  thereupon  entitled  to  maintain  an  actioti  against  them  on  the 
note.    Itand  Admr.  v.  Hubiard'M  Exr».  ib.  262. 

21.  (Dui]f  €f  eredUet  kotdimgnoUas  eoUaieral.)  Where  a  note 
is  received,  the  proceeds  to  be  eoUected  and  applied  by  the  credi- 
toir  to  the  discharge  of  his  debt,  he  is  bound  to  use  due  diligenoe 
to  cdlect  the  note,  and  to  give  notice  of  nonpayment.  J^oole  isnii 
Bawier  Y.RmdO.  Brawn,  2  M'Lean  869. 

CHARITABLB  USES.  (Devue  to  ymnearporaied  woeieiy.)  A 
devise  of  real  estate  to  an  unincorporated  society,  for  charitable 
uses,  is  valid.  The  estate,  in  such  case,  descends  to  the  heirs  of 
the  testator,  subject  to  a  trust  created  by  him,  which  they  are 
bound  to  execute;  and  if  they  do  not  execute  it  voluntarily,  the 
court  will  regulate  and  enforce  4he  execution  thereof.  JSSoKldlv. 
A3re,4Metealf878. 

COMMON  CARRIER.  (SUtge  eoaeke^^LiMKi^  ^  pntprie- 
iot$^  Hie  law  holds  a  driver  to  the  c^Mervance  of  tBe  strictest 
care,  and  the  most  unremitting  vigilance.  And  however  unex- 
ceptionable may  be  his  general  character  as  a  driver,  if,  in  a  par- 
ticular instance,  he  is  guilty  of  cardessness  or  negligence,  whereby 
an  injury  occurs  to  a  passenger,  his  employer  whose  agent  he  is, 
is  accountable.    Maury  v.  Talwiadgti  2  M'Lean  166. 

CONFLICT  OP  LAWS.  (SiaMe  of  limUaHanM.)  The  statute 
of  Ihnitations  of  the  state  where  the  suit  is  brought,  must  govern. 
It  is  the  laif  of  die  forum,  and  applies  in  all  cases  where  the  juris- 
diction of  the  forum  is  invoked.    Ames  v.  Le  Jl«e,  ib.  216. 

2.  (TUle'to  land  gomemed  by  the  l€9  rei  ritm.)  No  judgment  or 
d^ree  of  the  courts  of  any  state  or  territory  can  operate  upon  the 
title  to  lands  in  another  state  or  territory.  It  is  peculiarly  the 
province  of  the  sovereign  power  to  regulate,  whether  by  operation 
of  law  or  by  actual  conveyances,  the  transfer  of  real  estate  within 

.  its  own  j6risdiction.  And  no  conveyance  or  will  executed  in  a 
foreign  state,  can  have  any  effisct  except  under  the  laws  of  the 
state  where  the  land  is  situated.    Pratt  v.  Oliver,  ib.  282. 

8.  (Where  no  evidence  is  given  of  the  lex  loci  eoniraetuif  remrt 
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is  had  toths  lex  fori.)  .Where  a  wak  b  brought  in  this  etate  on 
a  note  payable,  oo  a  day  certain,  in  another  state,  without  interest, 
the  plaintiff  is  entitled,  in  the  abaeooe  of  evidence  as  to  the  legal 
rate  of  interest  in  that  state,  to  compute  interest,  by  way  of  dam- 
ages for  nonpayment,  at  Ihe  legal  rate  of  interest  in  this  state. 
Wood  r.  CoH^  4  Metcalf  203. 

4.  {How  pafw^em  cfimietut  regmiated.)  Where  a  promissory  note 
is  made  in  Canada,  and  indorsed  in  this  state,  in  both  of  wUch 
places  the  rate  of  interest  is  six  per  ceiU.  and  payable  at  a  day 
certain  in  the  state  of  New  York,  where  the  rate  of  interest  is 
seven  per  cenf.  and  not  paid  when  due — ^both  the  makers  and  the 
indorsers  are  liable  to  pay  seven  per  cent  interest,  as  damages, 
for  such  delay.  Pedu  ei  oL  y.Mayo,  FoUeU,  et  oL,  14  Ver- 
mont 89.  ^ 

As  a  general  rule  those  incidents  of  a  contract,  which' concern 
its  force  and  validity,  as  well  as  its  performance,  and  damages  for 
non-performance,  will  be  determined  by  the  law  of  die  place  ct 
paym^it.    lb. 

CONSTITUTIONAL  LAW.  (Bestrictum  on  legidaii^e  power.) 
Where  the  constitution  of  Michigan  provided  that  **  the  legislatore 
shall  pass  no  act  of  incorporation  unless  with  theassentof  at  least 
two-thirds  of  each  house:**  Hdd,  that  a  general  banking  law, 
providing  for  the  incorporation  of  as  many  association^  as  indivi- 
duals chose  to  form  for  that  purpose,  under  certain  general  regu- 
lations, was  constitutional.  Faleotur  eioLy.  Campbell  ei  ol.,  2 
M*Leanl96. 

2.  {CourUeamudinqtnre  whether  hiwM  were  passed  bp  the  reqtdmU 
wnBijoriiy.)  To  pass  an  ordinary  act  a  majority  of  each  house  is 
necessary,  but  to  pass  an  act  of  incorporation  a  majority  of  two- 
thirds  is  required.  Now  if  in  the  latter  case,  the  majority  by 
which  the  bill  was  passed  may  be  denied  by  a  plea,  why  may  it 
not  be  done  in  the  former.  .  And  if  the  court  may  go  behind  the 
law  and  canvass  the  votes  by  which  it  was  passed,  why  may  they 
not  investigate  the  qualifications  of  the  members  of  the  legis- 
lature,   lb. 

Z.  {ReirospecHve  legislation.)  The  legislature  may  create  a  remedy 
for  an  existing  obligation,  but  tbey  cannot  by  legislation  create  an 
obligation  on  a  past  transaction.    And  more  especially  they  can- 
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Qot  sul^jeQl  aa  iodiTidual  to  a  peconuiry  penalty  for  an  act  which» 
when  done,  involved  no  leBpoonbility.    lb. 

4«  {VaUdUpof  UaUhiw  laying  Uix  imiwmigraiUM far  the  99^^ 
rfforeigm  potiperf .)  There  is  nothing  repugnant  to  the  constiln- 
tion  <»  laws  of  the  United  States  in  the  third  section  of  8i.  1887, 
c  286,  which  prohibits  the  landing  of  alien  passengers,  who  arrive 
in  any  vessel  at  any  port  or  harbour  in  this  state,  until  the  master, 
owner,  consignee  or  agent  of  the  vessel,  shall  pay  to  die  regularly 
appointed  boarding  officer  the  sum  of  two  dollars  lor  eael^  passen- 
ger, to  be  appioprialedibr  the  support  of  ibre^gn  paupers.  NanrU 
r.  CUjf  cfBotimt  4  Metcalf  282. 

OOURTS.  {JurudieiUm  €f  dreuii  eomi  of  ike  U.  8.)  A  suit 
having  been  commenced  in  the  circuit  court  of  the  United  States, 

^  is  not  abated  by  a  subsequent  suit  in  the  stale  court,  by  attach- 
ment against  the  defendant  in  the  first  suit,  who  is  summoned  as 
garnishee.  Jurisdiction  having  vested  in  the  circuit  courts,  it  can- 
not be  divested  l^y  any  subsequent  proceeding  in  a  state  court. 
CkmpbtU  V.  Bmeraoti^  2  BTLean  80. 

2.  (CiiUemMf  cf  deftmdamL)  To  give  jurisdictioa  to  die  circuit 
courts  of  the  United  Stales,  the  citiaenship  of  the  defendants  is  fs 
necessary  to  be  stated  as  that  of  the  complainants.  Fimdtay's  ewrt* 
Y.  Bemk  eftke  U.S.eial^ih.  44. 

8.  {Idem  rfj^idgtmemUefeiremiamri^  the  U.S.)   The  judgments 
of  the  circuit  courts  of  the  United  States  are  a  lien  on  lands  to  th^  ^ 
extent  of  thdr  jurisdiction,  in  the  same  manner  as  the  judgments 
of  'the  courts  of  the  state.    Den  ex  dem.  Shrew  ei  al.  v.  Jbnet, 
ih.  78. 

4.  (AeerwutU  ^  eUizemehip.)  A  general  averment  of  the  citizenship 
of  the  phuntiJOr  is  sufficient.  Where  a  note  has  been  assigned  oy 
a  firm,  it  is  unnecessary  for  the  assignee  to  aver  and  prove  tb^ 
names  of  the  persons  who  compose  the  firm.  Tlosipfoii  v.  Cook 
d  of.,  ib.  122. 

5.  (Ciii%emship  cfaedgnor.)  The  assignee  who  sues  in  the  circuit 
court  of  the  United  States  in  his  own  name,  must  show  that  lus 
assignor  at  the  time  of  the  assignment  might  have  brought  the  suit 
in  his  own  name.  The  circuit  court  having  only  a  limited  juris- 
diction, it  must  be  shown  in  the  pleadings.  Rogere  v.  Ltnn, 
ib.120. 
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6.  {Noie  pajfohU  to  hearer.)  A  note  payaUe  to  a  payee  named  or 
beaifr,  may  be  lued  for  by  any  pecaon  wbo  reoeifed  it  in  Uie 
oouree  of  bunneis  in  hit  own  name,  in  the  eoorts  of  the  United 
States  without  noticing  the  payee  named.  Brm^crd  ▼•  JMb,  ib. 
ISO;  HaUud  y.  jLyoa,  ib.  226. 

7.  (Beoeteer  of  a  eorparaiUm.)  But  the  recehrer  appointed  by  law 
upon  the  diatolution  of  a  bank  to  wind  up  its  affidrs,  cannot  sue  in 
his  own  name  on  a  note  pajrable  to  the  bank  or  beaier,  without 
showing  that  the  bank  could  have  sued.    /i. 

8.  (AfpeaU  from  diUriet  to  dremi  court)  An  appeal  from  the 
district  to  the  circuit  court,  must  be  prayed  for  and  allowed  to  the 
next  circuit  court  held  within  the  district.  Such  appeals  are 
limited  to  cases  of  admiralty  and  maritime  jurisdiction.  All  other 
cases  are  removed  by  writ  of  error.  U.  S.  ▼•  Hofiieo  ti  oL, 
ib.  155. 

9.  {Federal  oourU  take  notice  JudidaUf  ef  gemeral  etaU  lawe.) 
The  circuit  court  of  the  United  States  is  presumed  to  know  the 
laws  of  the  respective  states,  and  it  is  not  necessary  therefore  in  a 
plea  setting  up  a  judgment  of  a  state  court,  to  aver  that  it  had 
jurisdiction.     Woodwortk  t.  Spaforde  et  oL,  ib.  166. 

10.  {JMriedieHom  of  federal  comrte  heiweem  eUUene  of  dijferaU 
etaiee.)  By  the  constitution,  jurisdiction  is  given  to  the  courts  of  the 
United  Stotes,  between  citizens  of  difierent  states.  The  act  of  1780 
restricts  the  exercise  of  this  jurisdiction  to  cases  where  one  of  the 
parties  are  citizens  of  the  state  where  suit  is  brought.  And  by  the 
settled  construction  of  this  act,  where  there  are  more  Aan  one 
party,  plaintiff  and  defendant,  the  court  must  have  jurisdiction  be- 
tween each  party,  plaintiff  and  defendant  This  produced  great 
embarrassment  in  the  proceedings  before  the  circuit  courts.  And 
to  remedy  this  inconvenience  the  act  of  1889  was  passed,  which 
enables  a  party  defendant,  who  may  not  reside  in  the  district,  vo- 
luntarily to  become  a  party  .to  the  suit.  By  his  submitting  himself 
in  this  form  to  the  jurisdiction  of  the  court,  the  jurisdiction  is  not 
ousted.    Taflor  v.  Cook^  ib.  516. 

11.  (Chaneer}fjttri$dieiion  <^  federal  courte.)  The  circuit  courts 
of  the  United  States  derive  their  jurisdiction  as  wdl  in  chancery 
as  at  law,  from  the  constitution  and  laws  of  the  Union.  The  laws 
and  usages  of  a  state,  which,  at  law,  constitute  a  mode  of  proce- 
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dure  in  the  circuit  courts,  derive  their  force  from  their  adoptiou  by 
congress.  A  state  cannot  enlarge  nor  restrict  the  jurisiiction  of 
the  courts  of  the  United  States.  In  those  states  where  no  courts 
having  chancery  powers  exists  the  chancery  powers  of  the  circuit 
courts  are  the  same  as  in  the  other  states.  3ui  the  contract,  or 
right,  is  governed  by  the  localJaw,  where  it  originated,  and  was 
to  be  performed.  This  law,  then,  constitute  the  law  of  the  con- 
tract, and  will  be  enforced  by  the  courts  of  the  United  States.  It 
does  not  give  a  capacity  to  these  courts  to  exercise  jurisdiction, 
but  it  fixes  the  rights  of  the  litigant  parties.  Lorman  ti  ah  v. 
Clarke,  ib.  568. 

COVENANT.  (Wherti  Mealed  instrumefU  has  been  varied  by 
parol.)  A  parol  enlargement  of  the  time  set  in  a  seal^  instru- 
ment for  the  performance  of  covenants,  is  good;  but  where  there 
is  such  enlargement  of  a  condition  precedent,  the  plaintiff  loses  his 
remedy  upon  the  covenant  itself,  and  must  seek  it  upon  the  agree- 
ment enlarging  the  time  of  performance.  SeoU  v.  HawMkam, 
ib.185. 

2.  {Dependant  and  independant  articles.)  Where  a  contract  con- 
sists of  several  distinct  and  separate  stipulations  on  the  ona  side, 
and  a  legal  consideration  is  stated  on  the  other,  it  must  be  consi- 
dered that  the  entire  contract  was  in  the  contemplaticm  of  the 
parties  in  each  particular  stipulation^  and  formed  one  of  the  indiioe- 
roents  therefor,  and  no  one  stipulation  can  be  supposed  to  result 
from,  or  compensate  for  tlie  consideration,  or  any  portion  of  it, 
ttLclusive  of  other  stipulations,  unless  the  parties  have  expressly  so 
declared.    Stansbury  v.  Fringer,  1 1  Gill  6i  Johns.  149. 

And  this  will  be  the  case,  whether  the  consideration  be  a  sum 

.  of  money,  to  be  paid  in  gross,  or  a  specific  act  to  be  performed,  or 
several  payments  in  money,  or  several  acts  to  be  performed.    Ib, 

CRIMINAL  LAW.  (Nolle  prosequi  when  it  may  be  enUred-^ts 
effect.)  The  prosecuting  attorney  has  a  right,  with  leave  of  the 
court,  to  enter  a  nolle  prosequi  on  a  bill  of  indictment,  and  it  con- . 
stitutes  no  bar  to  a  subsequent  indictment  for  the  same  ofilence. 
But  after  the  jury  are  impannelled  and  witnesses  sworn,  the  pro- 
secuting attorney  has  no  right  to  enter  a  nolle  prosequi,  because . 
the  evidence  is  not  sufficient  to  convict.  Such  an  abandonment 
VOL.  II.  39 
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by  the  proeecutipg  attornej  is  equiralent  to  a  yerdict  of  acquittal* 
The  DWletf  Siaies  ?.  Skoemakery  2  M'Lean  114. 

2.  {Whm  court  wuLy  dUekarge  ike  Jwj')  A  jury  sworn  in  a  cri- 
minal case  may  be  discharged  by  the  court,  under  any  sudden 
and  UBoootroUable  eroergtecy,  and  such  discharge  is  no  bar  e?ea 
in  a  capital  case  to  another  trial.    Ih. 

t,  (New  trial  in  eriwdnal  eases.)  It  has  been  beld^  that  in  a  capital 
case  a  new  trial  is  prohibited  by  the  constitution,  where  a  Terdict 
of  guilty  is  rendered,  as  it  would  place  the  defendant  a  second  time 
in  jeopardy*.  With  this  view  I  do  not  concur,  but  it  was  taken  by 
a  most  able  and  learned  judge,  and  shows  great  strictness  in  cri- 
minal  proceedings*    Per  MTiean  j.,  ib.  116* 

4.  (Eleetiom  ef  several  eowUs  in  the  sawie  indictment.)  Tlie  court 
will  not  compel  the  prosecuting  attorney  to  elect  on  which  count 
in  the  indictment  he  will  try  the  defendant,  where  there  are  dif- 
ferent counts^  charging  ofiences  of  difierent  grades  of  the  same 
class,  and  connected  with  the  same  transaction*  The  United 
States  ▼.  Diekinson^  ib.  825* 

6*  (Cofupiro^f  •)  An  indictment  (or  a  conspiracy  to  compass  or 
proinote  a  purpose,  not  in  itself  criminal  or  unlawful,  by  the  use 
of  criminal  or  unlawful  means,  must  set  forth  the  means  intended 
to  be  used.    Caamonwealth  y.  Hmnt  et  al.,  4  Metcalf  111. 

An  indictment  allied  that  the  defendants,  being  journeymen 
boot-makers,  unlawfully  dec  confederated  and  formed  themsdTes 
into  a  club,  and  agreed  together  not  to  work  for  any  master  boot* 
'  maker  or  other  person,  who  should  employ  any  journeyman  or 
other  workman  who  should  not  be  a  member  of  said  ehib,  after 
notice  giren  to  such  master  or  other  person  to  discharge  such 
workman:  Held,  that  there  was  no  sufficient  averment  of  any 
unlawfiil  purpose  or  means.    Ih. 

PBBTOR  AND  CREDITOR.  {Efeet  cf  release  under  general 
assignment  m  liahilities  accruing  subsequently.)  A.  indorsed 
promissory  notes  and  bills  of  exchange  for  the  accommodation  of 
B.,  and  before  they  fell  due  B.  failed  and  made  an  aiisignment  of 
all  his  property  for  the  benefit  of  his  creditors:  in  this  assignment 
A.^s  liabilities  for  B.  were  set  forth,  and  A.  was  placed  among  the 

>  S  Snmaer  19. 
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preferred  creditors:  A.  and  others  accepted  the  assigDineiit,  and 
released  all  their  several  debts,  dues,  claims  and  demands  against 
B. :  B.'s  property,  which  was  assigned,  was  insufficient  to  pay  the 
preferred  creditors  in  full,  and  the  proceeds  thereof  were  divided 
among  those  creditors:  Held,  that  the  release^ discharged  B.  from 
any  further  liability  to  indemnify  A.  against  the  indorsements  of 
said  notes  and  bills.    Pierce  et  aL  v.  Parker^  ib.  80. 

B.  assigned  all  his  property  in  trust  for  the  payment  of  his  debts, 
and  the  securing  of  his  indorsers  whose  liabilities  for  him  were  set 
forth  in  a  schedule  annexed  to  the  deed  of  assignment.  The  in- 
dorsers of  his  notes  and  the  holders  thereof,  with  other  creditors, 
accepted  the  assigned  property  in  full  payment  and  discharge  of 
all  claims  which  they  then  had,  or  thereafler  might  have,  on  ac- 
count of  all  demands,  actions,  causes  of  action  and  moneys  men- 
tioned in  said  schedule;  and  covenanted  no.t  to  sue  or  molest  B.  on 
account  of  the  same:  Held,  that  the  terms  of  the  instrument  were 
sufficient  to  release  B.  from  all  liability  to  his  indocsera:  Held 
also,  that  the  indorsers  of  B.'s  notes  were  not  released  by*  the 
holders,  whether  the  notes,  at  the  time  of  the  execution  of  ths  re- 
lease, were  outstanding  in  the  hands  of  parties  who  did  imiC  join 
ia  executing  it,  or  were  then  in  the  hands  of  indorsees  who  did 
execute  it.    Reed  v.  TarheU^  ib.  93. 

.  (Application  of  paywiemie.)  A  payment  made  on  account  of  a 
running  account  of  long  standing,  of  which  the  debtor  had  never 
been  furnished  with  a  copy,  or  otherwise  apprised  of  the  entries 
contained  in  it,  is  not  sufficient  to  warrant  Uie  court,  so  to  apply 
the  payioent  to  the  debt,  as  to  pronounce  the  statutory  bar  removed. 
It  should  be  lefl  to  the  jury  to  say,  on  account  of  what  indebted- 
ness the  payments  was  made.  BeU%koooer  v.  TeweU^  11  Gill  4c 
Johns.  212. 

Tp  revive  the  items  of  an  open  flcecoust  which  are  barred  by 
the  statute,  by  a  payment  in  part  or  payment  on  account,  it  is  ne- 
cessary it  should  appear  that  the  payment  was  made  on  those 
items,  or  that  the  debtor  with  full  knowledge  of  the  charges  barred 
by  the  statute,  made  the  payment  recognising  their  validity.    Ib. 

Payments  made  generally,  when  there  is  nothing  in  the  circum- 
stances of  the  case  to  show  how  the  debtor  expected  them  to 
apply,  may  be  applied  by  the  creditor,  as  he  chooses.  Roeseau 
ei  al.  v.  C$dl  ei  aL,  14  Vermont  88. 
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8.  (AsngnmeiU  6y  debtor  when  vouL)  A  sale  ofperaonal  property, 
raised  and  kept  on  a  farm  by  a  teiuuit,  is  void  against  his  ciedi« 
tors,  if  it  is  still  kept  by  him  on  the  farm,  notwithstanding  the 
owner  of  the  farm  agrees  to  keep  it  for  Ihe  vendee,  when  such 
owner  is  not  in  actual  posftesftion.  Roekwood  y.  CoUfiimer  et  ol., 
ib.  141. 

EQUITY.  {Creditor  having  diferemt  fimde  compelled  to  do 
equity.)  A  creditor  who  looks  to  two  funds  may  be  restrained  to 
the  use  of  one,  if  sufficient,  at  the  instance  of  a  creditor  of  one  of 
.  the  funds,  or  if  satisfaction  be  obtained  by  the  creditor  of  both 
funds  out  of  the  common  fund,  equity  will  give  the  other  creditor 
a  lien  on  the  fund  not  exhausted.  Findlay^M  Exrs.  y.  The  Bank 
of  the  United  8tate$y  2  M'Lean  44; 

2.  (Statement  of  cowtplainant^s  title.)  Where  a  complainant,  files 
a  bill,  claiming  for  himself  and  others  certain  tracts  of  land,  pur* 
chased  in  partnership,  to  sustain  the  suit  it  is  enough  to  show  that 
the  land^was  purchased  by  the  partnership  funds,  without  specify- 
ing the  amount  contributed  by  each  partner.  Pratt  v.  Olioer  et 
al.,  ib.  266. 

8.  {Parties.)  All  perscms  materially  interested  in  the  subject  mattt 
of  the  suit  must,  if  within  .the  jurisdiction  of  the  court,  be  made 
parties.  There  are  some  cases  where  a  trustee  may  sue,  without 
naming  the  cestui  que  trusts,  but  the  cestui  que  trustis  must  be 
named  where  the  object  is  to  divest  them  of  title.  If  the  demand 
existed  on  the  trust  fund  before  the  trust  was  created,  a  suit  may 
be  sustained  against  the  trustee  alone.  And  where  the  parties  are 
so  numerous  as  not  to  be  inserted  conveniently  in  the  record,  suit 
may  be  maintained  in  the  names  of  a  part  for  the  whole.    Ib. 

4.  {Lapse  of  time.)  The  lapse  of  time  is  open  to  the  def^dant  as 
a  ground  of  defence,  altbough  by  reason  of  the  non-residence  of 
the  complainants  the  statute  could  have  no  efl^t  against  them  at 
law.    Bowman^s  Devisees  et  al.  v.  Wathen  et  oZ.,  ib.  396. 

5.  {Relief  against  a  judgment  at  law.)  A  court  of  chancery  wiH 
not  grant  relief  to  a  party  who  has  suffered  a  judgment  at  law  to 
be  rendered  against  him  by  default,  unless  prevented  from  defend* 
ing  himself  at  law,  by  fraud,  accident,  or  the  conduct  of  the  oppo- 
site party.    Prather  v.  Praiher^  11  Gill  &  Johns.  110. 

6.  {Marshalling  assets.)    The  general  rule  of  marshalling  assets,  is 
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to  apply  first,  the  personal  estate — then  lands  devised  to  be  sold 
for  payment  of  debts — then  lands  descended;  and  lotfljf,  estotes 
specifically  devised,  even  though  they  were  generally  charged  with 
the  payment  of  debts.    Chase  v.  Loekerman^  ib.  185. 

If  specific  legacies  have  been  applied  to~  pay  specialty  debts» 
the  specific  legatees  are  entitled  to  contribution  against  the 
devisees  of  the  realty — and  i£  the  general  personal  estate  has 
been  applied  to  the  payment  of  specialty  debts,  and  the  simple  con- 
tract creditors  consequently  thrown  upon  the  specific « bequests, 
the  specific  legatees  in  that  case  have  a  right  to  contribution  from 
the  devisees  of  the  real  estate.  Ib. 
EVIDENCE.  (Jmpeachmeni  of  credibility  of  wiineii.)  Todiscre- 
dit  a  witness  it  is  not  competent  to  prove  general  bad  character, 
(fisconnected  with  his  veracity.  The  proper  inquiry  is,  what  is 
the  general  character  of  the  witness  where  he  resides,  for  truth. 
And  the  witness,  under  examination,,  may  be  asked,  from  your 
knowledge  of  his  general  character,  would  you  believe  him  under 
Ath.  Particular  facts  of  a  criminal  nature  cannot  be  proved  to 
discredit  the  witness:  the  inquiry  must  be  general.  The  Umied 
StaUM  V.  Vansickle^  2  M'Lean  219. 

3.  (CompeUnce  ofpa^y  to  a  negotiable  inetrumeHt.)  In  an  action 
between  the  holder  and  the  indorsers,  the  maker  of  the  note,  the 
defendants  having  released  their  costs,  is  a  competent  witness  to 
prove  that  the  note,  after  it  was  signed  by  him  and  passed  out  of 
his  possession,'  was  altered  in  a  material  part.  But  he  b  not  com- 
petent to  impeach  the  note  by  any  facts  within  his  knowledge  at 
the  time  the  note  was  made.  His  testinoony  must  be  limited  to 
iiacts  subsequently  to  his  agency  in  the  formation  and  negotiation 
of  the  note.    Frazer  v.  Campbell  et  ol.,  ib.  235. 

S.  (Competency  of  consignee  in  action  for  freight.)  The  consignee 
of*goodst  who  has  delivered  them  over  without  the  payment  of 
freight,  is  a  competent  witness  in  a  suit  by  the  master  of  the  ves- 
sel against  the  owner  of  the  goods.    Borh  v.  Norton^  ih.  422. 

4.  (Books  of  original  entry.)  Books  of  accounts  are  not  evidence 
at  common  law.  But  entries  made  by  a  clerk,  who  is  deceased, 
are  evidence.  The  original  book,  however,  must  be  produced.  A 
copy  from  it  cannot  be  received.  To  make  the  entries  evidence, 
they  must  have  been  regularly  entered,  and  the  books,  upon  their 

39* 
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fooe,  must  have  the  appearanee.  of  fiiinieas.  The  rule  on  which 
thia  evidence  is  admitted,  applies  to  all  matters  of  entries  made  in 
a  regular  course  of  business  hy  a  person  before  his  decease. 
GdU  V.  Norrit  and  Burr^  ib.  469. 

A  ship-broker's  book  add  his  suppletorj  oath  cannot  be  received 
in  evidence  to  support  a  charge  for  a  commission  on  the  sale  of  a 
vessel.     Wifuor  4*  andker  v.  DWaway^  4  Metcalf  221. 

5.  (Parclemdenct  to  explain  writing.)  Parol  evidence  is  admissible 
to  identify  a  note  which  is  provided  for  by  an  assignment  of  the 
maker's  property,  but  which  is  misdescribed  in  the  schedule  annexed 
to  the  assignment.     Pierce  v.  Parker^  ib.  80. 

A.  and  B.,  being  tenants  in  common  of  a  tract  of  land  of  47 
acres  and  28  rods,  A.  conveyed  to  P.  a  part  thereoi^  bouqding.it, 
in  the  deed,  "north  on  land  this  day  deeded  to  A.  by  B.;**  and  on 
the  same  day,  B.  conveyed  the  other  part  of  the  same  tract  to  A., 
bounding  it,  in' the  deed,  "south  on  land  this  day  deeded  to  B.  by 
A.;  to  contain  24  acres,  more  or  less.**  Held,  that  the  deeds 
'  were  not  void  for  uncertainty ;  that  the  deed  from  B.  to  A.  was  not 
to  be  construed  to  convey  any  precise  quantity  of  land;  hut  that 
there  was  a  latent  ambiguity  as  to  the  boundary  between  A.  and 
B.,  which  might  be  removed  by  extrinsic  evidence.  Held  also, 
that  evidence  that  A.  and  B.,  two  years  before  said  deeds  were 
executed,  had  agreed  to  divide  said  tract,  and  caused  a  survey  to 
be  made  of  it,  and  had  made  a  wall  from  the  east  to  the  west  side 
of  it,  on  the  li  Ae  of  division  indicated  by  the  survey,  and  had  ever 
afterwards  severally  occupied  on  each  side  of  the  wall,  was  suffi- 
cient to  prove  that  the  wall  was  the  boundary  intended  by  said 
deeds.  Held  further,  that  parol  evidence  was  not  admissible  to 
show,  by  way  of  controlling  the  foregoing  evidence,  that  A.,  and 
6.  agreed,  when  the  survey  was  made,  to  divide  the  tract  into 
equal  parts,  and  that  in  consequence  of  a  mistake  in  the  survey, 
the  wall  was. not  made  on  the  true  line  of  equal  division*  Cra/U 
V.  Uihhard,  ib.  438. 

6.  (Depositions — Production  of  private  correspondence.)  When 
a  deposition  is  taken  in  another  state,  under  a  commission,  and 
the  deponent  is  inquired  of  respecting  letters  written  by  a  party  to 
the  suit,  and  is  requested  to  annex  such  letters  or  copies  thereof 
to  his  deposition,  he  is  not  bound  to  do  either :  The  most  that  can 
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be  required  of  a  deponeDt  in  such  case,  is,  to  fiirnish  such  extracts 
from  letters  received  by  him  as  relate  to  the  aobject  <^f  inquiry, 
upon  being  paid  a  reasonable  charge  for  making  such  extracts. 
AwUkergi  Bank  y.  Ccnkeyy  ib.  459. 

7.  (Pruwnpticn  of  cimHntMnct  of  inwadiy.)  The  rule  of  evidence, 
that  where  insanity  is  proved  er  admitted  at  any  particular  time, 

.  it  is  presumed  to  continue,  does  not  apply  to  insanity  caused  by  a 
violent  disease.    Hiz  v.  IF&tHeflR^e,  ib.  546. 

8.  (DeelaraJtifm  (f  agent,)  The  rule  arising  from  the  relation  of 
principal  and  agent  is,  that  the  declarations  or  representations  of 
an  agent,  made  in  the  course  of  and  accompanying  the  transaction 
which  is  the  subject  of  inquiry,  and  acting,  within  the  scope  of  his 
authority,  may  be  proved  as  part  of  the  res  gesUB*  FranUin 
Bank  (fBaUimare  v.  P.,  D.  4*  M.  Steam  NavigaHon  Co.^  11 
Gill  &  Johns.  28. 

But  the  rule  does  not  extend  to  declarations,  or  reproaentations, 
maiile  afUr  the  transaction,  though  in  relation  to  it; — such  decla- 
rations constituting  no  part  of  the  reM  gewtm^  and  not  being  binding 
on  the  principal.     Ib. 

9.  {Emdenee  of  what  a  deceased  wUnen  eware  on  a  fanner  triaJ.) 
Where  in  a  trial  of  a  cause,  it  is  necessary  and  proper  to  prove 
what  a  deceased  witness  swore  on  a  former  trial,  between  the  same 
parties,  where  the  issue  or  matter  in  controversy  is  the  same;  it 
is  sufficient  for  the  living  witness  who  is  called  to  testify,  to  prove 
that  the  deceased  witness  swore  to  certain  faete^  and  he  need  not 
prove  the  precise  wdrds  employed  by  such  deceased  witness. 
Crarrott  v.  Johneon^  ib.  173. 

10;  {Incompetency  of  witnese  from  want  of  religious  belief*)  A 
person  who  believes  that  there  is  no  God,  is  not  a  competent  wit- 
ness. To  prove  this  it  is  competent  to  show  his  settled  and  previous 
declarations  on  the  subject.  Though  the  witness  may  have  been 
for  this  reason  incompetent,  yet  if  the  objection  has  been  removed 
by  a  change  of  views,  he  should  be  examined,  and  whether  there 
has  been  a  change  is  a  question  of  fact  for  the  county  court,  and 
is  not  matter  of  error.     Scott  v.  Hooper y  14  Vermont  535. 

EXECUTION.  {Title  of  purchaser  under  execution.)  However 
irregular  a  proceeding  may  be,  the  title  of  the  purchaser  cannot 
be  afllected  by  the  irregularity,  unless  the  proceeding  was  abso- 
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lutelyvoid.  If  only  YoidaUe,  the  title  moat  stand.  If  an  execu- 
tion be  ifliiied  on  a  donnant  judgment,  it  is  irregaiar,  and  the 
execution  may  be  set  aside  on  motion;  but  a  title  under  a  sale  on 
such  execution,  is  good.  Le$$ee  of  Sumner  y.  Jfoore,  2  M'Lean 
59. 

2.  (Deaik  rfdefendani.)  Where  a  levy  has  been  made,  the  sheriff 
may  go  on  and  sell,  though  the  death  of  the  defendant  occur  sub- 
sequently to  the  levy.  If  however  the  defendant  die  before  the 
levy,  the  judgment  roust  be  rertved.    /i. 

FERRIES.  (May  be  eeparaU  from  the  rigJU  of  wU.)  The  part 
excepted  is  not  conveyed,  but  remains  in  the  grantor,  and  needs 
no  words  of  perpetuity.  The  ferry  right  is  an  incorporeal  here- 
ditament. It  grows  out  of  the  soil,  and  may  be  granted  the  same 
as  a  rent  or  an  advowson.  In  such  a  case  the  grantee  has  a  right 
to  use  the  soil  for  ferryways,  but  for  no  other  purpose.  And  for 
any  obstruction  of  this  right  he  is  entitled  to  a  remedy.  Bawwian^e 
devieeee  4*  Burnley  v.  Waiken  ip  oihere^  ib.  376. 

FRAUDS,  STATUTE  OF.  {Collaieral  undertakings.)  The  late 
decisions  in  England  require  an  agreement  to  pay  the  debt  of 
another,  to  state  in  it  the  consideration.  In  this  country  the 
weight  of  authority  does  not  coincide  with  the  English  rule. 
Where  the  guarantor  is  the  holder  of  a  note  and  his  guaranty 
forms  a  part  of  the  transfer  of  it,  a  consideration  sufficiently  ap- 
pears from  the  nature  of  the  transaction.  How  v.  KembaU  ei 
al.^  ib.  103. 

2.  {Contract  for  sale  of  growing  timber.)  A  contract  for  the  sale 
of  growing  wood  and  timber,  to  be  cut  and  removed  by  the  pur- 
chaser, is  not  a  contract  for  the  sale  of  any  interest  in  or  concern- 
ing lands,  6ic.  within  the  statute  of  frauds.  Clajlin  v.  Carpenter^ 
4Metcalf580. 

8.  {Agreement  partly  in  writings  and  partly  parol — Part  perform* 
ance.)  A  paper  signed  by  a  party  proposing  to  convey  all  the 
property,  cannot  be  connected  by  parol  with  another  paper  not 
signed,  for  the  purpose  of  designating  the  property  designed  to  be 
conveyed,  and  thus  escape  the  prohibitions  of  the  statute  of  frauds. 
Moale  V.  Buchanan^  11  Gill  6l  Johns.  314. 

An  agreement  to  be  within  the  statute  of  frauds,  cannot  be 
partly  in  writing  and  partly  in  parol.  It  must  be  entirely  in  wri- 
ting, and  signed  by  the  parties  or  their  authorized  agents,     lb. 
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Pkirol  eridenoe  may  however  so  connect  two  papers,  as  to  be 
eridence  that  they  both  related  to  and  formed  parts  of  one  con- 
tratt-*   ib. 

An  agreement  entirely  by  parol  and  in  part  performed,  may  be 
specifically  ezecated;  part  performance  taking  Ihe  case  out  of  the 
stotote  of  frauds.    lb. 

So  where  there  was  an  agreement  to  convey  two  lots  to  trus- 
tees  for  creditors,  in  consideratiofi.of  indulgence  and  extension  of 
credit,  void  under  the  statute  of  frauds,  taking  possess^  of  the 
property  under  the  contract,  and  granting  the  indulgence,  is  such 
a  part  performance  of  the.  agreement,  as  will  induce  equity  to 
execute  it  specifically.    lb. 

GUARANTY.  (NoHee  to  guarantor  ^  noies  of  their  nonpaymaU.) 
Where  a  iseparate  guaranty  is  given  of  the  payment  of  certain 
notes,  the  guarantor  is  entitled  to  reasonable  notice  of  the  non- 
payment or  he  will  be  discharged,  unless  the  parties  to  the  notes 
were  insolvent  at  the  period  of  their  maturity.  It  ia  a  well  estab- 
lished rule  that  the  same  degree  of  strictness  in  regard  to  giving 
notice  to  a  guarantor,  is  not  necessary  to  charge  him  as  to  charge 
an  indorser.  It  is  as  necessary  however  that  the  guarantor  should 
endeavour  to  obtain  an  indemnity  from  his  principal  as  an  in- 
dorser; and  it  is  on  this  ground  that  a  notice  is  as  indispensable 
in  the  one  case  as  the  other.  Lewis  v.  Bremster^  2  M'Lean  21. 
FooU  et  al.  v.  Brown^  ib.  369. 

2.  (Efeet  cf  want  of  notice  to  guarantor.)  If  the  part^  who  ought 
primarily  to  have  paid  the  bill  or  note,  were  solvent  at  the  time 
the  same  became  due,  and  for  som^  time  afterwards  and  only  sub- 
sequently became  insolvent  before  notice,  an  inference  of  actual 
damages  from  the  want  of  notice  to  the  party  guaranteeing  or  other- 
wise collaterally  liable,  will  prevail,  until  rebutted  by  actual  proof 
that  if  notice  had  been  given  payment  would  not  have  been 
'  obtained.     Ib. 

8.  {Averment  of  notice  in  the  declaration.)  The  notice  to  the 
guarantor  must  be  averred  in  the  declaration.  And  where  there 
was  an  averment  of  notice  more  than  sev^i  months  after  the  obli- 
gation matured,  it  was  held  bad  on  demurrer.  Where  there  is.an 
excuse  for  want  of  notice,  it  should  be  stated  in  the  declaration. 
Ib. 

HUSBAND  AND  WIFE.    {Divorce  a  menea  et  tkoro.)    A  wife 
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who  is  divorced  fiom  bed  and  boerd,  and  three  apart  ilroin  her  hns- 
baody  may  be  sued,  as  well  as  soe,  as  a  feme  sole..  Fierce  t. 
BundboA,  4  llelcairi03. 

3.  (Dewertiam  6y  hmtbamd.)  The  dosertioo  of  a  wife  by  her  hus- 
band, which  will  enable  her  to  sue  and  render  her  liable  to  be 
sued,  as  a  feme  sde,  most  be  an  absolute  and  complele  desertkn, 
by  his  oontimied  abseooe  from  the  commonwealth,  and  a  volim- 
tary  separation  from  and  abandonment  of  his  wife,  with  an  inieot 
to  renounce,  defado^  the  marital  relation,  and  leave  her  to  act  as 
a  feme  sole.     Grtgatj  v.  Pierce^  ib.  478. 

8.  (Asdgnmeni  of  wife^M  ekom  in  actum  6y  \uAawd  in  tnuifor 
her  eeparaie  use,  good  againH  hie  crediiors.)  When  a  wife's 
distributive  share  of  her  fether's  estate  is  in  the  hands  of  her  for- 
mer guardian,  an  assignment  thereof  by  the  husband,  in  trust  for 
her  separate  use  during  her  life,  and  for  the  use  of  her  children 
after  her  decease,  is  not  fraudulent  as  to  his  creditors,  and  they 
cannot  reach  such  assigned  property  by  the  trustee  process.  G^ 
eeit  V.  Groui,  ib.  486. 

4.  (Wife's  efitii^  io  a  eetOement)  Where  the  husband  seeks  by  a 
bill  in  chancery  to  recover  a  sum  or  sums  of  money  due  to  his 
wife,  the  equity  of  the  wife  to  a  settlement  is  unquestionable,  and 
In  such  cases  it  is  the  invariable  practice  to  include  a  provision 
for  the  issue  of  the  marriage.  Gro9erman  and  wife  v.  Dijfen- 
derfer^  11  Gill  d^  Johns.  15. 

5.  {Conveyance  by  hueband  in  froMd  of  wife.)  A  conveyance  by 
the  husband,  shortly  before  his  death,  of  all  his  property,  both 
real  and  personal,  to  his  children,  without  any  valuable  consider- 
ation, and  with  the  intent  to  defeat  his  wife  of  her  dower  and  her 
share  of  the  personal  estate,  securing  at  the  same  time  to  himself 
the  possession,  use  and  control  of  it  during  his  Hie,  is  fraudulent 
against  the  claims  of  the  wife,  and  will  be  set  aside.  Thayer  v. 
Thayer  et  al.  14  Vermont  187. 

Though  the  wife  separate  from  the  husband  by  reason  of  family 
discord,  yet  such  separation  is  no  forfeiture  of  her  right  of  dower 
«nd  her  share  of  the  personal  estate,  though  she  may  have  no 
justifiable  cause  of  separation.   Ib* 

6.  (Lande  of  the  wife  liable  in  judgment  against  husband  and  wife 
for  debt  dum  sola.)    The  lands  of  a  married  woman  may  be  set 
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off,  during  coverture,  in  satisfaction  of  an  execution  issued  upon  a 
judgment-  against  her  and  her  husband,  founded  on  a  contract 
executed  by  her  previously  to  her  marriage.  Fax  ▼•  JZoIcA,  ib* 
840. 

INTEREST.  (On  lost  in  poKey  cfintwranee.)  A  contnA^t  in  a 
policy  of  insurance,  to  pay  the  loss  on  a  certain  day  after  proof 
thereof,  is  not  a  contract  to  pay  interest  after  that  day  if  the  loss 
be  not  then  paid.  Oriemdl  Bank  v.  Trewumi  Jbu.  Co.^  4  Met- 
calfl. 

INTESTACT.  (Jtfpreieiitaftofi— BrolWx' oiitf  Mlerj^  cJUMr^ 
The  act  of  1820,  ch.  191,  sec  4,  declares  that  there  shall  be  no 
representation  among  collaterals,  after  brothers'  and  sisters'  chil- 
dren.  .The  judicial  interpretation  given  to  that  language,  which 
is  b(Nrrowed  from  the  statute  of  distributions  of  22  Car.  2,  ch.  10, 
b,  that  brothers'  and  sisters'  children,  mean  the  children  of  the 
brothers  and  sisters  of  the  intestate,  and  that  there  shall  be  no 
representatbn  among  collaterals  after  the  children  of  the  brothers 
and  sisters  of  the  intestate,  who  died  seized.  Porter  v.  Ankew^ 
11  GiU  &  Johns.  346. 

L.  died  seized,  intestate  and  without  issue;  she  left  A.  an  aunt, 
and  children  of  uncles  and  aunts.  Held,  that  under  the  act  of 
1820,  ch.  191,  sec.  4,  A.  was  entitled  to  the  whole  estate.    Ih. 

JUDGMENTS.  (Conelunveneu  of  judgmaU  of  one  siaU  in  the 
courts  of  another.)  Under  the  constitution  and  laws  of  the  United 
States,  a  judgment  obtained  in  one  state  has  the  same  effect  in 
every  other  state.  It  is  conclusive  of  the  sul^ect  matter  of  con- 
^  troversy,  and  no  plea  can  be  filed  which  contradicts  the  record. 
Jtacfuettey.  Hugunon^  2  M'Lean  129. 

3.  {What  may  he  pleaded  in  action  on  a  judgment  of  a  deter  itaie.) 
The  statute  of  limitations  of  the  state  where  the  suit  is  brought 
may  be  pleaded,  also  a  release  or  payment,  but  the  plea  of  nil 
debet  which  controverts  the  judgment,  cannot  be  pleaded.  The 
plea  of  nul  tiel  record  is  the  proper  and  the  only  plea  that  brings 
before  the  court  the  validity  of  the  record  and  the  description  of  it 
as  set  forth  in  the  declaration.    lb. 

S.  {Efect  of  judgment  of  a  sister  Uate-^Judgmeni  in  aWichment.) 
A  judgment  of  a  court  in  another  state  is  not  entitled  to  full 
faith  and  credit  under  the  constitution  and  laws  of  the  United 
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States,  unleM  the  court  had  jurisdictioQ  of  the  partiet  as  well  as 
of  the  caute.     Gleamm  ▼.  Dodd^  Admr.^  4  Metcalf  883. 

In  an  actioQ  od  a  judgment  rendered  in  another  state,  the  de- 
fendant may  impeach  such  judgment  by  prooT  that  he  had  no  legal 
notice  of  the  suit,  and  never  appeared  therein  and  submitted  to 
the  jurisdiction  of  the  court,  either  in  person  or  by  authorized 
attorney,    lb. 

The  record  of  a  judgment,  rendered  in  another  state  against  the 
admmistrator  of  the  original  plaintiff  in  the  suit,  set  forth  that  the 
death  of  such  plaintiff  was  suggested,  and  that  ^  D.,  administra- 
tor, then  came  in,**  and  that  '*  the  plaintiff,  administrator,  as  afore- 
said,*^ afterwards  became  nonsuit,  whereupon  judgment  was  ren- 
dered against  him  for  costs.  In  an  action  on  this  judgment,  brought 
in  this  state  against  the  administrator,  it  was  held  that  he  might 
prove,  in  defence,  that  he  never  a[^peared  in  the  original  suit,  nor 
authorized  any  one  to  appear  for  him  and  prosecute  the  same.  lb. 

The  authority  of  an  attorney  to  commence  and  prosecute  a  suit 
is  revoked  by  the  death  of  the  constituent,  and  he  has  no  authority, 
without  a  new  retainer,  to  appear  in  the  suit  for  the  constituent's 
executor  or  administrator,    lb. 

In  an  action  in  this  state  on  a  judgment  of  a  court  in  another 
state,  rendered  for  costs  against  a  plaintiff  in  a  suit  commenced 
there,  he  may  defend  successfully  by  showing  that  he  gave  no 
authority  to  institute  such  suit,  and  had  no  knowledge  thereof 
before  judgment  was  rendered  therein.  Watson  v.  New  England 
Bank,  ib.  343. 
4.  {Farm  of  acHon  upon  judgmenii  of  iUter  Hate.)  An  action  of 
assumpsit  will  not  lie  upon  the  judgment  of  another  of  the  Ameri- 
can states.  The  declaration  must  be  in  debt,  counting  upon  the 
judgment  as  a  record.  Boston  India  Rubber  Factory  v.  Hoit, 
14  Vermont  92. 
LEASE.  (Lease  disclaimed  by  tenant  is  not  binding  on  ike  land- 
lord.) A  parol  lease  under  which  no  act  has  been  done  by  the 
lessee,  who  has  constantly  repudiated  it,  but  who  has  enjoyed  the 
premises  for  the  term,  may  be  treated  by  the  lessor  as  a  subsist- 
ing lease,  and  he  may  seek  his  remedy  upon  it ;  or  he  vaay  brings 
his  action  and  recover  the  rent  on  a  count  for  use  and  occupation. 
Scott  V.  Hawskam,  2  M'Lean  180. 


Digitized  by  CjOOQIC 


DIGEST    OF    AMERICAK   CA8S8.  463 

2.  {OperoHon  of  surrender.)  A  lessee  who  erects  on  the  dembed 
premises,  a  building,  which  he  has  a  right  to  remove,  renounces 
that  right  by  surrendering  his  leasehold  interest  to  the  lessor, 
without  reservation;  and  the  right  is  not  revived  by  his  subse* 
quentiy  taking  another  lease  of  the  same  premises,  from  the  same 
lessor.     Skepard  v.  SpatMing^  4  Metcair416. 

Where  a  lessee  for  years  conveys  his  leasehold  interest  to  his 
lessor,  who  is  owner  of  the  fee,  by  an  instrument  in  the  form  of 
the  lease  which  he  received  from  him,  the  legal  operation  of 
such  instrument  is  a  surrender  of  the  lease,  and  a  roei^r  of  the 
term.     lb. 

3.  (Where  rent  u  to  he  part  of  ike  produce.)  Where  one  person, 
in  terms,  leases  a  portion  of  an  entire  farm,  the  rent  to  be  paid  in 
a  specified  proportion  of  the  product  of  the  whole  fiirm,  the  remain- 
ing portion  being  the  property  of  the  lessee,  and  the  lessee  ex- 
pressly  stipulating  to  deliver  such  rent  at  a  time  and  place  named, 
he  must  sever  that  portion  of  the  products  which  constitutes  the 
rent,  from  the  mass,  or  he  will  be  liable  upon  his  contract  for  the 
entire  sum.  Adwir.  of  Nye  v.  EUaie  ofMamweU^  14  Vermont  14. 
If  one  let  a  farm  to  another,  to  be  paid  for  the  use  of  it  in  one 

^  half  the  crops,  to  be  delivered  on  the  farm,  the  lessor  is  only  a 
tenant  in  common  of  the  crops  at  most,  until  his  portion  is 
severed.  Quaere:  Whether  he  be  strictly  a  tenant  in  common 
even?     Hurd  v.  Darling  ti  ol.,  ib.  214. 

4*  {Lease  of  ckaitels.)  Where  the  owner  of  cattle  leased  them,  with 
a  farm,  for  AMir  years,  under  an  agreement  that  at  the  expiration 
of  the  four  years,  the  lessee  might  either  return  the  cattle  or  pay  a- 
stipulate  price  for  them,  and  the  lessee  sold  the  cattle  before  the 
four  years  had  expired,  it  was  held,  that  such  sale  determined  the 
lessec^s  right  of  possession,  and  that  the  owner  might  maintain 
trover  for  the  cattle  against  both  seller  and  purchaser.  Chrant  v. 
King  et  a/.,  ib.  367. 

LEGACIES.  {Abatement  of.)  A  testator,  after  giving  sundry 
legacies,  specific  and  pecuniary,  and  making  a  residuary  legatee, 
directed  by  his  will,  that  &y/e  per  cent,  yearly  interest,  from  the 
time  of  hb  death,  should  be  paid  on  all  the  pecuniary  legacies, 
except  that  given  to  the  residuary  legatee,  until  the  property,  from 
which  the  principal  of  the  legacies  was  to  be  paid,  should  be  con- 
▼OL.  lu  40 
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verted  into  money:  The  testator  afterwards  made  a  oodidU  in 
which  he  expressly  confirmed  the  will,  in  all  respects  except  so 
far  as  it  should  he  revoked  or  altered  by  the  codicil,  and  gave  an 
additional  pecuniary  legacy,  without  mention  of  interest  thereon, 
and  directed  that  it  should  be  paid  before  anything  should  be 
paid  to  the  residuary  legatee  mentioned  in  the  will:  The  assets  of 
the  testator,  when  converted  into  money,  were  not  sufficient,  after 
paying  the  specific  legacies,  to  pay  the  pecuniary  legacies  in  full, 
with  interest.  Held,  that  the  legacy  given  by  the  codicil  was  not 
to  be  postponed  to  the  other  pecuniary  legacies,  but  that  all  of 
them  were  to  be  paid  pro  rata,  with  five  per  cent,  yearly  interest 
thereon  from  the  testator's  death.  WoMkbum  v.  SewaU  ei  dL^  4 
Metcalf63. 

2.  (What  consHtuteM  a  charge  ^n  real  egUUt,)  A  testator  devised 
all  his  real  estate  to  his  sons,  by  their  paying  to  each  of  hia  diftigfa- 
ters  a  certain  sum  **  out  of  the  estate."  Held,  that  the  sons  took 
an  absolute  estate  in  fee,  charged  with  the  legacies  to  the  daugh- 
ters, and  not  an  estate  upon  condition;  and  that  the  daughters  had 
a  remedy,  for  nonpayment  of  their  legacies,  not  only  against  the 
sons,  but  also  against  any  terre-teniints  who  purchased  the  estate 
with  notice  of  the  charge.      Tafi  4*  ^fi  ^*  Morse  e^  oL^  ib.  529. 

LIMITATIONS.  (  The  sovereign  not  barred.)  The  United  States 
suing  in  a  state  court  are  within  the  exceptions  of  the  act  of  limi- 
tations, in  favour  of  the  sovereignty  of  the  state.  The  former 
government  being  possessed  of  a  part  of  that  sovereignty.  Swear* 
ingen  v.  The  United  StaUe^  11  Gill  ^  Johns.  373. 

2.  {Promise  to  revive  a  debt  barred.)  In  an  action  on  a  promis- 
sory note,  where  the  maker,  after,  the  statute  of  limitations  had 
run,  said  it  was  a  just  debt  and  ought  to  have  been  paid  but  he 
became  poor  and  could  not  pay  it,  but  that  he  would  pay  one-half 
of  it  at  a  future  period  if  the  payee  would  give  up  the  note:  Held, 
that  such  acknowledgment  did  not  take  the  case  out  of  the  statute 
of  limitations.     Cross  v.  Conner^  14  Vermont  394. 

MASTER  AND  SERVANT.  {LiabHity  of  master  to  servants.) 
Where  a  master  uses  due  diligence  in  the  selection  of  competent 
and  trusty  servants,  and  furnishes  them  with  suitable  means  to 
perform  the  service  in  which  he  employs  them,  he  is  not  answer- 
able to  one  of  them,  for  an  injury  received  by  him  in  consequence 


Digitized  by  CjOOQIC 


DIGEST    OV   AMXRICAir    CASS8.  466 


of  the  carelessness  of  another  while  both  arc  engaged  in  the  same 
service.  FarweU  v.  Boiian  and  Woreaier  Rail  Road  Corpo* 
rattofi,  4Metcalf49. 

MORTGAGE.  {Rights  of  assignee.)  A  mortgage  assigned  in 
fMijrment  of  a  debt  is  not  held  by  the  assignee  subject  to  the  claims 
of  the  creditors  of  the  assignor.  Ahhough  there  may  be  an  equi* 
table  lien  on  the  mortgaged  premises,  yet  the  assignee  having  no 

•  notice  of  it  is  not  afiected  by  it.^  Generally  the  mortgagor  may 
claim  the  same  rights  against  the  assignee  ofa  mortgage  as  against 
the  mor^agee.  If  the  mortgagor  have  a  set-off  or  mutual  credit 
against  the  mortgagee,  it  is  not  a^cted  by  the  assignment.  A 
pa3nnent  made  to  the  mortgagee,  after  the  assignment  but  before 
the  mortgagor  has  notice  of  it,  is  good  against  the  assignee.  Hub* 
hard  V.  Turner,  2  M'Lean,  519. 

2.  (Fixtures  as  between  mortgagor  and  mortgagee.)  Fixtures,  and 
additions  in  the  nature  of  futures,  which  are  placed  in  a  building 
by  a  ibortgagor,  afler  he  has  mortgaged  it,  become  part  of  the 
realty,  as  between  him  and  the  mortgagee,  and  cannot  be  femoved 
or  otherwise  disposed  of  by  him  while  the  mortgage  is  in  force. 
Winslow  et  al.  v.  Merchant^  Ins.  Co.,  4  Metcalf  806. 

A  steiua  engine,  boilers,  dz^.,  and  machinery  adapted  to  be 
moved  by  such  engine,  by  means  of  connecting  bands  and  other 
gearing,  which  are  placed  in  a  building  designed  for  the  manufac- 
ture of  steam  engines  and  other  heavy  iron  work,  are  fixtures,  or 
in  the  nature  of^  fixtures.    Ih. 

3.  {When  a  mortgage  is  real  and  when  personal  estate.)'  A  mort- 
gage interest  before  foreclosure,  is  considered  in  equity  as  a  chat- 
tel interest,  and  as  such  belongs  to  the  executor,  and  though  the 
technical  fee  may  descend  to  the  heir,  he  takes  it  in  trust  for  the 
personal  representative.  Chase  v.  Lockerman,  1 1  Gill  &  Johi)s. 
186. 

But  as  between  the  real  and  personal  representative,  the  morl^. 
gagee  may  by  a  manifest  declaration  of  his  intent,  convert  the. 
mortgage  as  well  as  any  other  part  of  his  personal  estate,  info 
land,  and  make  it  pass  accordingly.  lb. 
PARTNERSHIP.  (Admissions  of  one  partner  after  dissolution:) 
A  letter  of  one  of  the  defendants  who  were  partners,  admitting  the 
account  on  which  the  action  was  brought,  is  not  admissible  to 
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bind  the  finn,  the  letter  haying  been  written  after  the  diasolution. 
Bitpham  v.  Patterson  et  a/.,  2  M'Lean  67. 

2.  (Adoption  by  firm  of  prior  individual  liability.)  Goods  were 
purchased  by  one  of  the  defendants,  for  which  a  promissory  note 
was  given ;  afterwards  he  entered  into  partnership  with  the  other 
defendant,  and  by  the  consent  of  both  partners  and  the  holder  of 
the  note,  the  words  "and  company^'  were  added  to  make  the  note 
stand  against  the  firm :  Held  that  the  note  was  binding  on  the 
company.    Crumv.  Abbott  et  oZ.,  ib«  233. 

8.  (How  far  partnership  may  be  proved  by  declarations.)  If  an 
individual  hold  himself  out  to  the  world  as  a  partner  in  a  conoera, 
he  is  liable  as  such,  though  he  have  no  interest  in  it.  But  this 
holding  out  must  be  such  as  to  justify  an  inference  that  the  creditor 
had  knowledge  of  it.  Or  the  representation  of  partnership  must 
be  made  to  him*  A  declaration  by  an  individual  .that  he  was  a 
partner,  to  some  four  or  five  individuals,  of  which  the  creditor, 
when  he  trusted  the  firm,  could  have  had  no  knowledge,  will  nol 
constitute  a  liability.  To  rebut  such  declarations,  as  conducing 
to  establish  a  partnership  in  fact,  the  contract  made  between  the 
parties,  though  by  parol,  may  be  proved.  Benedict  et  al.  v. 
Administrators  <f  Datis^  ib.  347. 

Where  it  was  attempted  to  be  proved  that  a  partnership  existed 
between  two  persons  as  innkeepers,  dec,  by  the  admission  of  one 
of  the  alleged  partners,  and  by  the  course  and  circumstances  of 
their  business  and  their  joint  use  of  the  property  connected  with 
the  tavern  house,  it  was  held  that  an  assignment  of  the  tavern 
furniture  and  accounts,  by  the  other  alleged  partner,  to  a  third 
person,  for  the  payment  of  the  assignor's  debts,  might  be  given  in 
evidence  as  tending  to  rebut  the  testimony  on  the  part  of  the  plain- 
tiff, and  to  show  that  the  alleged  partners  had  not  been  in  the  joint 
receipt  of  the  income  of  the  tavern.  Callender  v.  Sweat  et  ol., 
14  Vermont  160. 

4.  (Notice  of  dissolution.)  There  are  two  modes  of  giving  notice 
of  the  dissolution  of  a  copartnership,  which  will  discharge  an 
outgoing  partner.  One  is  express  notice,  by  circular  or  otherwise, 
to  those  with  whom  the  firm  has  had  dealings.  The  other  by 
publication  in  some  newspaper  of  general  circulation.  Tliis  latter 
notice  is  conclusive  on  those  who  had  not  had  dealings  with  the 
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firm.  And  ns  to  those  who  have  had  dealings  with  the  firm,  such 
a  publication  would  be  received  fts  evidence  to  the  jury>  who  must 
deteiToiiie,  from  all  the  circumstances  of  the  case,  whether  the 
party  had  notice.     SkurldM  v.  TiUon  and  PUIdny^  2  M'Lean  458. 

5.  (Agreement  to  diMckarge  one  of  several  p(ui[her$>)  A.,  ofLondon, 
gave  a  letter  of  credit  to  B.  &'  C,  of  Boston,  who  thereupon  drew 
btll^  on- A.,  which  he  accepted  and  paid:  B.  had  other  accounts 
with  A.,  in  which  C.  had  no  concern:  C.  had  funds  in  the  hands 
of  B.,  and.  requested  B.  to  remit  to  A.  and  close  the  account  of  B. 
6t  C.:B.  afterwards  made  a  remittance  to  A.  and  advised  him, 
jby  letter,  of  other  forthcoming  remittances,  and  requested  him  to 
apply  the  sum,  which  was  actually  remitted,  to  B.'s  account  gene- 
rally, and  place  the  bills  which  A*  had  accepted  and  paid  for  B. 
<Ss  C.  to  B.'s  debit:  This  letter  was  shown  to  C.  before  it  was  for- 
warded to  A.:  A,  replied,  that  he  had- received  B.'s  letter,  and 
^ noted  the  contents:"  This  letter  was  also  shown  to  C:  Before 
this  letter  was  received,  B.  failed,  being  largely  indebted  to  C. ; 
and  in  about  seventy  days  aAer  the  letter  was  written,  A.  suspended, 
payment,  not  having,  in  his  correspondence,  again  alluded  to  B.'s 
request  to  debit  him  with  the  bills  accepted  and  paid  for  B.  &'C. : 
About  four  and  a  half  months  after  said  letter  was  written,  A.  for- 
warded his  account  iagainst  B.  &  C.  and  it  was  put  in  suit.  Held, 
that  A.  had  not,  by  the  terms  of  his  letter  to  B.,  agreed  to  discharge 
C.  and  look  lor  payment  to  B^  alone;  that  there  was  no  considera- 
tion for  such  agreement,  if  it  had  been  made;  and  that  A.  was 
entitled  to  recover  of  B.  &  C.    Wildes  v.  Fessenden^  4  Metcalf  1 2. 

6.  (Real  estate  held  by  firm.)  Real  estate,  purchased  by  partners, 
for  the  partnership  business  and  with  the  partnership  funds,  though 
conveyed  to  them  by  such  a  deed  as,  in  case  of  other  parties, 
would  make  thein  tenants  in  common,  is  considered,  in  equity,  as 
part  of  the  partnership  stock,  and  is  to  be  applied,  if  necessary, 
towards  payment  of  the  partnership  debts.  Though  such  estate 
is  considered,  at  law,  as  the  several  property  of  the  partners,  yet 
it  is  held  subject  to  a  trust  arising  by  implication  of  law,  by  which 
it  is  liable  to  be  sold  and  the  proceeds  brought  into  the  partnership 
fund,  so  far  as  is  necessary  to  pay  the  debts  of  the  firm;  and  nei- 
ther the  widow  nor  the  heirs  of  a  deceased  partner  can  claim  any 
beneficial  interest  in  such  estate,  until  the  claims  of  the  creditors 

40* 
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of  the  firm  are  first  satisfied.     Bunuide  d  al.  v.  Merrick  et  al.» 
ib.  587. 

7.  {Staled  instrumenis  executed  by  one  partner.)  A  sealed  con- 
tract executed  by  one  of  several  partners  in  the  name  of  the  firm, 
binds  the  firm,  if  the  other  partners  assent  to  or  ratify  such  con» 
tract;  and  their  assent  or  ratification  may  be  by  parol  authority 
previously  given,  or  by  acts  or  parol  admissions,  or  by  acts  with- 
out any  parol  admissions  afterwards;  provided  the  acts  be  such  as 
would  not  have  been  done  if  such  assent  had  not  been  given. 
Strait  V.  Stedman  et  aL,  ib.  548. 

8.  (Judgment  against  one  partner  is  a  merger  even  against  a  dor* 
mant  partner.)  Where  the  ostensible  partner  had  given  notes  in 
the  partnership  name,  for  merchandise  purchased  for  the .  uses  of 
the  partnership,  upon  which  the  payee  in  ignorance  of  tjbe  fsaU 
nership  sued  and  recovered  judgment  against  the  former  alone,  it 
was  held,  in  an  action  afterwards  brought  against  the  dormant 
partner,  that  the  liability  of  the  latter  upon  the  notes,  was  extin- 
guished by  the  judgment  Moale  v.  HoUinsy  11  Gill  6c  Johns.  11. 

PATENT.  {Sale  ofpaUnt  right.)  Where  A.  sells  to  B.  the  right 
of  making  and  vending  a  stove,  for  which  he  claims  a  patent, 
(which  patent  is  not  yet  obtained,)  and  A.  takes  out  a  patent  which 
is  void,  because  it  claims  more  than  A.  has  invented,  and  A.  sub- 
sequently takes  out  a  second  good  patent:  Held,  that  A.  has  a 
right  of  action  against  B.  for  an  account  of  sales  made  prior  to  the 
second  patent.     Stanley  v.  Whipple^  2  M*Lean  85. 

2.  {Second  patent  in  lieu  of  a  void  patent.)  Under  the  thirteenth 
section  of  the  patent  law,  passed  July  4th,  1886,  the  second  patent 
has  relation  back  to  the  emanation  of  the  first  patent,  as  fully  for 
every  legal  purpose,  as  to  causes  subsequently  accruing,  as  if  the 
second  patent  had  been  issued  at  the  date  of  the  first  one.    Ib. 

8.  {Utility  cf  patent.)  The  advertisements  and  admissions  of  the 
assignee  of  the  patent  as  to  its  value  and  utility,  are  admissible 
against  him.    Ib. 

4.  {Patents  for  improvements  in  patented  machines.)  A  patent  for 
an  improvement  in  a  machine  which  had  been  previously  patented 
to  another  person,  cannot  protect  the  right  of  the  patentee,  unless 
the  improvement  be  substantially  diflerent  in  principle  from  the 
original  invention.     An  alteration  merely  formal  or  a  slight  im« 
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provement,  will  give  do  right.  The  jury  will  determine  from  the 
modeb  exhibited  and  the  other  eridence,  whether  there  is  a  difler- 
ence  in  principle  between  the  two  machines.  That  is  called  prin- 
ciple in  a  machine,  which  applies,  modifies,  or  combines  mechanical 
powers  to  produce  a  certain  result.  Smith  v.  Pearce  et  oZ.,  ib. 
176. 

PLEADING.  {PlainHJTs  title  must  he  set  ctU  in  narr.—Wkai 
wiU  be  cured  by  verdict.)  Where^an  action  is  brought  by  a  pa- 
tentee of  an  invention  against  his  vendee  on  his  contract  of  sale, 
the  declaration  most  aver  that  a  patent  had  been  obtained  or  that 
the  exclusive  right  was  vested  in  the  plaintiff;  it  will  not  be  suffi- 
cient to  aVer  that  he  claimed  a  patent  or  exclusive  right.  An 
omission  of  sutli  averment,  however,  is  aided  by  verdict,  where 
the  declaration  stated  that  he  claimed  a  patent,  and  that  the  de* 
iebdant  possessed  and  enjoyed  the  right  under  the  contract.  The 
court  must  presume  that  on  die  trial  the  exclusive  right  was 
proved  to  be  in  the  plaintiff.    Stanley  v.  Whipple^  ib.  85. 

9.  {Variance.)  A  note  dated  at  Cincinnati,  and  described  in  the 
declaration  as  dated  at  Cincinnati,  in  the  state  of  Ohio,  to  wit,  &c., 
is  admissible  in  evidence;  especially  where  the  fact  is  proved  or 
admitted  that  Cincinnati  is  in  the  state  of  Ohio.  The  contract 
being  transitory,  and  the  place  where  it  was  made  having  no  efiect 
upon  its  construction,  the  words  in  the  etate  <^  Ohio  may  be  re- 
jected as  surplusage,  and  need  not  be  proved.  Drake  v.  Fieher^ 
ib.  69. 

8.  (Upon  stattties.)  In  pleading  upon  statutes,  where  there  is  an 
exception  in  the  enacting  clause,  the  plaintiff  must  show  that  the 
defendant  is  not  within  the  exception;  but  if  there  be  an  exception 
in  a  subsequent  clause,  that  is  matter  of  defence.  Walker  v. 
Johnson^  ib.  96. 

4.  {Joint  tretpaesee.)  The  rule  is  well  established  that  there  may 
be  several  judgments  against  different  individuals  for  the  same 
trespass,  but  only  one  satislaction.  One  joint  trespasser  cannot 
plead  in  bar  a  prior  judgment  against  another  for  the  same  tres- 
pass; but  to  be  a  good  bar  the  plea  must  state  that  the  prior  judg- 
ment has  been  satisfied,  or  at  least  that  the  plaintiff  has  elected  to 
take  the  judgment  by  issuing  execution  on  it.  Matthewe  v.  Mened^ 
gerj  ib.  149. 
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5.  {Judgwteni  againsi  one  of  sevenU  Joint  debtori.)  Where  judg- 
ment is  taken  against  one.  In  a  suit  against  senferal  partners,  the 
cause  of  action  is  merged,  and  such  judgment  may  be  pleaded  in 
bar  to  It  subsequent  action  against  one  or  all  the  debtors.  Wood' 
worth  T.  Spafords  et  a2,*ib.  168. 

6.  (Infancy  when  pleadable.)  Infancy  is  a  good  bar  to  an  action 
founded  upon  a  false  and  fraudulent  warranty  upon  the  sale  of  a 
horse.    IF<jf  ▼•  Moore,  14  Vermont  447. 

POST-OFFICE.  (Non-retidence  of  poHnuuter.)  A  postmaster, 
until  the  action  of  the  postmaster-general,  does  not  vacate  his  office 
by  remaining  out  of  the  neighbourhood  of  the  office.  If  he  keep 
the  office  by  an  assistiint,  he  is  still  responsible  to  the  department 
and  to  individiials.     The  United  States  v.  Pearee^  2  M'Lean  14. 

2.  {Detaining  letters.)  The  21st  section  of  the  post-office  law, 
which  prescribes  a  punishment  for  the  detention  of  a  letter  or 
packet,  refers  to  a  letter  or  packet  detained,  before  it  reaches  the 
place  of  destination.    Ih. 

8.  (Stealing  letters,)  The  stealing  or  taking  a  letter,  as  expressed 
in  the  same  law  in  the  22d  section,  means  a  clandestine  taking — 
not  a  taking  through  mistake  or  with  an  innocent  intent.  It  must 
be  a  taking  with  a  criminal  intent.    Ih. 

4.  (Ofenees  under  the  post^oJUse  law.)  Ofiences  under  the  post- 
office  law  are  ilot  felonies.  They  are  misdemeanors;  and,  in 
such  cases,  less  nicety  in  the  form  is  required,  than  ih  indictments 
for  felonies  in  England.  It  is  not  necessary  to  give  a  particular 
description  of  a  letter  charged  to  have  been  secreted  and  embez- 
zled by  a  postmaster.  Nor  to  describe  the.  bank  notes,  particu- 
larly, inclosed  in  the  letter.  But  if  either  the  letter  or  the  notes 
be  described  in  the  indictment,  they  must  be  proved  as  laid.  It  is 
enough  to  show  that  the  letter  came  into  the  hands  of  the  post- 
master, in  the  words  of  the  statute,  without  showing  where  it  was 

»  mailed,  and  on  what  route  it  was  conveyed.  The  United  States 
V.  Lancaster^  ib.  431. 

POWER.  (Poteer  to  sell  real  estate.)'  A  letter  of  attorney,  em- 
powering  the  attorney  to  sell  any  of  the  constituent's  real  estate, 
authorizes  him  to  sell  real  estate  which  the  constituent  acquires 
afler  the  execution  of  such  letter.  Fap  et  ah  v.  Winchester^  4 
Metcalf51d. 
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S.  (DevUe  thai  Umdt  be  joU,  im  whom  the  ptnber  9€M$.)  P.  de> 
Tised  as  fijlowa — **  I  wiah  all  my  debts  to  be  as  speedily  paid  as 
possible,  for  which  purpose  I  desire  that  the  tract  of  imd  so  which 
D.  lives,  together  with  all  my  personal  property  thereoOy'^iiay  be 

.  sold,  and  applied  to  that  purpose;  and  in  aid^of  that,  so  much  of 
my  city  propefty  as  may  be  necessary  to  efibct  that  object,**  and 
appCMnted  S.,  O.,  and  L.  executors  of  his  will.  Upon  the  construc- 
tion of  this  will,  it  was  held,  that  the  executors  of  P.,  whose  duty 
it  was  to  pay  the  debts  of  the  testator  with  the  proceeds,  of  sale, 
had  the  right  at  common  law  to  make  the  sale,  and  competent 
power  to  pass  the  legkl  title  under  the  will  to  the  purchaser,  up(m 
payment  of  the  purchase  money;  that  the  power  to  sell  in  this 
case,  was  given  to  the  executors  by  implication,  and  that  the  trust 
to  apply  the  proceeds  to  the  payment  of  debts,  would  continue  the 
power  in  the  surviving  executor.  Magrttder  v.  Peters  11  Oill  dc 
Johns.  217. 

PRESUMPTION.  {Of  payment  from  lapot  iff  Hm€.)  After  the 
lapse  of  twenty  years,  a  presumption  of  payment  of  a  bond  or 
nde  arises,  and  under  pecidiar  circumstances,  it  may  arise  on  a 
shorter  time.  This  presumption  may  be  lebotted  by  circum- 
stances.    Z^aimjlofi  v.  ITJEeen,  2  McLean  258. 

PRINCIPAL  AND  SURBTT.  {The  relaiiom  merged  at  to  ereJ^ 
ior  byjmdgw^eni.)  A  judgment  against  an  accommodation  indorser 
who  is  considered  as  a  surety  and  also  against  the  drawer,  merges 
the  rdation  <^  principal  and 'surety.  In  such  a  case  the  only 
remedy  is  for  the  surety  to  pay  the  judgment,  and  ask  to  be  sub- 

^  stituted  to  all  the  rights  of  the  principal.  FitMajfe  exrs.  v.  The 
Bank  of  the  United  States,  ib.  44. 

2.  (Aeeefftance  by  creditor  afprincipaTs  property  in  payment.)  A 
debtor  has  a  right  without  the  assent  of  his  surety,  to  convey  his 
property  at  an  agreed  price  to  the  creditor  in  payment  of  the  debt ; 
and  a  court  of  equity  will  not  set  aside  such  conveyance  at  the 
instance  of  the  surety,  unless  there  has  been  fraud.     Ib. 

8.  {Time  given  to  principal.)  The  surety  has  a  right  to  pay  the 
note  and  be  substituted  to  all  the  rights  of  the  holder,  and  any  act 
of  his,  such  as  giving  time  to  the  principal,  which  suspends  this 
recourse  by  the  surety,  releases  him.     Fuller  v.  Mtlford,  ib.  74. 

4.  {Remedy  of  surety.)    In  some  cases,  independently  of  any  statu- 
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tory  provision  which  exhia  in  lDdiaoa»  the  surety  by  a  bill  in 
chancery  may  compel  the  creditor  to  use  due  diligence.     lb. 

5.  (  Tiwu  given  to  principal^  muwi  be  by  a  binding  agreemeni^  and 
mick  iu  debtor  could  not  have  obtained  without  it.)  Time  given 
to  the  principal,  at  the  instance  of  the  surety  or  with  his  consent, 
affords  no  ground  for  his  release.  And  without  such  instance  or 
consent,  the  giving  of  time  must  be  upon  sufficient  consideration. 
If  the  principal  confess  judgment  at  the  first  term,  with  stay  of 
execution  until  the  second,  and  it  appears  that  in  the  ordinary 
course  of  the  business  of  the  court,  a  judgment  could  not  have 
been  obtained  before  the  second  term,  no  time  is  given  which  affects 
the  liability  of  the  surety.    Suydam  dp  Co,  v.  Yance^  ib«  99. 

6.  {yotice  by  surety  to  creditor  to  we.)  The  surety  by  giving 
notice  to  the  creditor,  arid  requesting  him  to  sue  the  principal 
debtor,  who  is  in  failing  circumstances,  doc9  not  release  himaelf, 
though  the  principal  should  become  insolvent.  The  relief  of  the 
surety,  under  such  circumstances,  is  in  equity.  ExeeuUjre  of 
Dennis  v.  Rider  et  oZ.,  ib.  451. 

7.  (Subrogation,)  The  surety,  on  the  payment  of  the  debt,  is  enti- 
tled to  be  substituted  to  all  the  rights  of  the  creditor.  This  does 
not  mean  that  the  original  obligation,  which  is  discharged  by  the 
payment,  shall  be  assigned  to  the  surety;  but  mortgages,  &c.   Ih. 

A.  guarantied  payment  of  notes  and  bills  of  exchange  which  a 
bank  might  discount  for  B.  during  one  year,  to  the  amount  of 
S:3(M)0  only  in  the  whole:  The  bank  discounted  ten  notes  for  B., 
at  cirfieicnt  times  during  the  year,  amounting  in  the  whole  to 
83G(f5,  which  notes  were  not  paid  by  the  makers  or  indorsers; 
and  notice  of  nonpayment  was  given  to  A.,  as  the  notes  severally 
fell  due.  In  a  suit  by  the  bank  against  A.  on  his  guaranty,  it 
was  held  that  he  was  liable,  not  (or  the  gross  sum  of  $3000,  but 
for  a  sum  not  exceeding  that  amount  on  the  notes  discounted,  and 
also  for  interest  on  the  several  notes,  afler  they  fell  due  and  notice 
of  nonpayment  was  given  him:  Held  also,  that  A.,  on  paying  the 
notes  to  said  amount,  and  interest,  would  be  entitled  to  have  them 
delivered  to  him  for  his  use  and  benefit;  and  that,  as  the  first  eight 
notes  amounted  to  82782.29,  and  the  ninth  note  was  for  8460, 
the  bank  would  be  trustee  of  A.  in  the  sum  of  $217.71,  part  of 
said  note.     Washington  Bank  v.  Shurtlef,  4  Metcalf  30. 
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S.  {AppUcoHan  {f  papwunU  hp  debtor  om  againM  sureHes*)  The 
general  docUrine  as  to  the  applicatioQ  of  payments,  is,  that  if  the 
debtor  fail  to  apply  them,  the  government  may  do  so.  If  both 
fiul,  the  law  will  make  the  application  as  the  principles  of  justice 
riiall  require.  Where  diflferent  sets  of  sureties  are  concerned,  this 
rule  does  not  govern.  Sureties  are  only  bound,  on  a  receiver  of 
public  moneys'  bond,  that  he  shall  pay  over  all  moneys  received, 
after  the  executiou  of  the  bond.  They  are  not  bound  for  any 
previous  defalcation.  And  the  government  cannot  bind  them,  by 
the  exercise  of  any  supposed  power,  to  make  application  of  the 
payments  made.  If  the  sureties  are  at  all  responsible,  they  must 
be  made  so  by  strict  kiw.  As,  between  different  sureties,  the 
court  will  apply  the  payments  so  as  to  avoid  injustice.  And  this 
they  can  do  from  the  face  of  the  transcript.  Where  the  payments 
exceed  the  receipts  in  any  one  quarter,  the  excess  shall  be  applied 
to  the  payment  of  the  previous  quarter,  though  such  quarter  be 
prior  to  the  date  of  the  bond.  Where  a  general  payment  has 
been  made  some  years  after  expiration  of  the  bond,  the  payment 
must  be  applied,  as  stated  on  the  transcript,  to  discharge,  pro 
tanto,  the  general  balance.  United  States  v.  Linn  et  ol.,  2 
M'Lean501. 

RIVERS.  (Riparian  property.)  The  rights  of  a  proprietor, 
bounded  by  a  navigable  river,  extend  to  high-water  mark;  if  the 
river  be  unnavigable,  to  the  middle  of  the  stream.  By  the  com- 
mon law,  rivers  are  only  navigable  as  high  as  the  tide  ebbs  and 
flows;  this  not  so  in  this  country.  Bowman^e  dem$eee  et  ah  v. 
Wathen  et  al.y  ib.  876. 

2.  {Right  of  the  ttaU  to  the  soil)  The  state  has  the  right  to  grant 
the  soil  covered  by  navigable  waters,  subject  to  the  public  or  com- 
mon right  of  fishipg  and  navigation.  Wilson  v.  Intoes^  11  Oili 
dc  Johns.  851. 

SHIPPING.  {Freight.)  Where  a  vessel  is  unable  to  reach  the  des- 
tined port,  and  the  owner  of  the  cargo  receives  it  at  an  intertne- 
diate  port,  freight,  pro  rata  itineris,  may  be  recovered.  The- 
master,  who  is  driven  into  an  intermediate  port  by  stress  of  weather, 
and  his  vessel  is  unable  to  proceed,  is  bound  to  repair  his  vessel 
in  convenient  time,  or  procure  another  vessel  to  convey  the  goods. 
And  if  he  fail  in  this,  he  is  not  entitled  to  freight.    Where  the 
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owner  of  the  cargo  it  the  cause  why  it  ia  not  transported  to  the  port 
designated,  full  freight  may  be  demanded.  A  permanent  embar|^ 
excuses  the  master  from  the  performance  of  his  contract.  If  the 
obstruction  be  temporary,  it  suspends  it.  A  contract  for  the  trans- 
portation of  goods  on  our  lakes  may  not,  in  every  respect,  be  sub- 
ject to  the  maritime  rule  which  applies  to  the  high  seas.  If  there 
be  an  obstruction  on  the  lake,  a  land  oniTeyanoe  may  be  resorted 
to.    Bork  V.  Norton,  2  M'Lean  422. 

TENANTS  IN  COMMON.  {Where  one  tenant  in  common  may 
wuUntain  trover  against  his  companion.)  One  tenant  in  comnMm 
cannot  maintain  trover  against  his  co-tenant  of  the  same  chattel, 
for  any  act  less  than  the  destruction  of  his  interest  therein.  Ifiird 
V.  Darling  et  dl.j  14  Vermont  214. 

TRUSTEES.  {PurchoMe  by  trustee  of  trust  estate— Conversion  of 
fund  by  trustee*)  It  is  a  well  established  principle  in  equity,  that 
the  act  of  a  trustee  shall  not  prejudice  his  cestui  que  trust.  If  a 
trustee  purchase  the  estate  of  his  principal,  the  sale  as  a  matter  of 
course  is  set  aside,  unless  ratified.  If  a.trustee  purchase  land  with 
the  trust  fund,  and  take  the  conveyance  in  his  own  name,  in  equity 
the  land  is  held  as  a  resulting  trust.  Wherever  the  trust  fund  is 
converted  into  another  species  of  prq)eity,  if  its  identity  can  be 
traced,  it  b  liable  in  its  new  form  to  the  x^estui  que  trust.  In  such 
a  case,  the  cestui  que  trust  may  exercise  his  option  either  to  take 
the  pn^rty  or  pursue  some  other  remedy.  Piatt  v.  Oliver  et 
ol.,  2  M'Lean  269. 

2.  (Statute  of  limitations— Lapse  of  time.)  The  statute  of  limita- 
tions does  not  run  against  an  established  trusty  nor  will  lapse  of 
time,  except  under  extraordinary  circumstances,  have  any  opera* 
tion.    lb. 

8.  (Sales  by  trustees.)  The  court  will  not  s^  aside  a  sale,  in  all 
other  respects  unexceptionable,  for  inadequacy  of  price,  unless  86 
grossly  inadequate  as  to  indicate  a  want  of  reasonable  judgm^it 
and  discretion  in  the  trustee.  Glenn  v.  Clapp,  11  Gill  ds  Johns.  2. 
But  if  any  other  just  cause  appears  to  doubt  the  propriety  of  the 
sale,  inadequacy  of  price  would  be  a  consideration  very  proper  to 
be  viewed  in  connexion  with  it.    lb. 

UNITED  STATES.  (Oath  under  act  of  congress  may  be  admin^ 
istered  by  a  state  officer.)    Where  an  act  of  congress  requires  an 
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oath  to  be  •dnninittered,  such  oath  under  the  mage  lof  the  proper 
department  of  the  goTemmenty  may  be  administered  by  a  atate 
officer  having  power  to  adminialer  oaths.  The  UmUid  StaU$  ▼. 
WineketUr,  2  M'Lean  186. 

2.  (Judgw^em  agaimi  dehi&rM  cf  ike  UmUd  fltolss.)  The  act  of 
March  8d,  1707,  which  provi^M  that  judgment  shall  be  giyen  at 
the  return  term  against  debtors  of  the  United  States,  on  motion,  is 
limited  to  cases  in  which  the  principal  debtor  is  party  to  the  action. 
Tk€  UmUd  Staies  ▼.  Lfm  et  al,,\h.  249. 

8.  (iSSoles  cffmhUe  lands.)  On  a  sale  of  public  lands,  it  is  not  an- 
lawful  ibr  individuals  to  a|iOciate  together,  to  purchase  for  their 
joint  interest  where  there  ib  no  fraud.  PiaU  ▼•  OU^er  ei  oZ., 
ib.267. 

4.  {Seixuru  wukr  the  reeemie  lotss.)  It  is  the  duty  of  an  officer  of 
the  customs,  on  making  a  seizure  of  goods  for  having  been  im- 
ported in  violation  of  the  revenue  laws,  to  institute  proceedings  in 
rem  in  the  district  court  The  district  court  has  exclusive  juris- 
diction of  Ibffftitures.  Whether  t\m  seizure  has  been  rightful  or 
tortious,  cannol  be  ascertained  until  th(^  matter  has  hete  a4Jodged 
by  that  court  Ifthe  person  making  the  seizure  refiise  Jo  proceed 
in  the  <&stFict  court,  on  application  to  the  court  by  the  owner,  be 
will  be  compelled  to  do  so,  or  return  the  goods.  The  pendency 
of  the  proceedings  in  rem  may  be  pleaded  in  abatement,  to  an 
acticm  of  trespass  against  the  officer.  iXoIl  v.  Warrm  ei  ol., 
ib.  382. 

VENDOR  AND  VENDEE.  {Wkem  vendee  map  diemfrm  ike 
emirmei.)    A  court  of  equify  will  not  decree,  a  specific  perform- 

"  ance  of  a  contract,  at  the  instance  of  the  vendor,  where  be  has 
been  guilty  of  a  gross  negligence,  and  the  propwty  has  greatly 
deteriorated  in  value.  The  consideration  of  the  purchase  having 
be«[i  paid  to  the  vendee,  in  case  of  his  death,  his  representatives 
are  bound  to  use,  at  least,  reasonable  diligence  in  executing  a  con- 
veyance. Where  the  vendor  has  been  so  negligent  as  to  have  no 
claim  on  a  court  of  equity,  for  a  specific  performance,  the  vendee 
*wmj  disaffirm  the  contract,  and  recover  back  the  money  paid,  in 
an  action  for  money  had  and  received.  Cooper  v.  Bromn  ei  ol., 
Ok  495. 

2.  {AeHonfor  pwHaee  monep.)    The  oonsideratkNii  acknowledged 
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to  hftfe  been  reoemd  oo  the  &oe  ofa  deed  of  ooBfejuioey  doee 
not  eelop  the  gnnlor  fimn  showing,  in  an  actioa  for  the  pnrchaee 
money,  that  the  consideration  has  not  been  paid.  TaggmHr* 
Aoniery,  ib.  648. 

8.  (Specif  tstewiim  im  egwlf  •)  Where  a  sendee  asks  the  speci- 
fic execution  of  acoi^ract  §x  the  sale  of  land,  the  render,  haring 
agreed  that  the  deed  should  be  made  by  him  before  the  paymont 
of  the  consideration,  has  no  right  to  require  the  money  to  be 
brought  into  court  Nor  has  he  a  right  to  have  the  money  brought 
into  court  when  he  is  in  defimlt  Except,  undw  peculiar  drcum- 
stances,  the  court  will  not  compd  a  rendee  to  accept  a  deed  exe- 
cuted by  an  attorney.    Jckm$om  daLr.  iSUbelcy,  ib.  M3. 

44  (ReprtMeniaium  or  9ale  cf  ekatieU)  Though  a  representatien 
made  by  a  vendor,  respecting  goods  sold  by  htm,  be  not  true  in 
fact,  yet  if  he  belieTC  it  to  be  true,  it  is  not  a  ground  of  action  by 
the  fendee  against  him  for  fraud  in  the  sale.  Aliler,  if  heawke 
an  untrue  representation,  as  of  his  own  knowledge,  not  knowmg 
whether  it  is  true  or  fiilse.    8Um€  ▼.  Hemif,  4  Melealf  151. 

WATERCOURSE.  {RigiOf  propriHar  of  mU  to  diweri  k,) 
The  proprietor  of  land  thjnugh  whidi  a  stream  runs,  may  obstruct 
the  natural  channel,  and  divert  it  into  any  portion  of  his  land,  if 
the  water  be  returned  into  the  former  channel  before  it  passes  upon 
the  land  of  another.    Norim  v.  FofaHine,  14  Vermonl  2m. 

The  owner  of  the  land  below  can  maintain  no  action  for  any 
such  obstruction  or  diversion untD  hebinjured  tfiereby,and,i»lil 
diat  time,  no  prescription  runs  in  fiivour  of  the  cwtfiBuance  of  such 
obstruction.    Ih. 

But  if,  in  such  case,  the  new  diannd  be  obstructed  so  as  wholly 
todvert  the  water  fiora  the  land  below,  the  proprietor  below  may 
Bffaitrt«i«  an  action  for  such  obstructioB  of  the  new  channei,  and 
that  agsinst  the  grantee  of  the  owner  of  the  land,  at  the  time  of 
the  original  jfiversion,  and  without  aqr  nquest  to  remove  the  ori- 
ginal obstruction.  Ih. 
It  would  seem  that  one  who  cuts  a  canal  dirough  his  own  land» 
'  and  erects  mills,  and  diverts  a  portion  ofa  stream  from  its  aoeus- 
tomed  channd  upon  the  hnd  of  another,  and  is  suffered  to  do  this 
by  the  proprietor  b^w  for  fifteen  years,  thereby  acquires  the 
i^ttodoit.    Ih 
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WILL.  {Caiuinietiom  cf—Exeeuiory  ifevue.)  H.  derised  Um  in- 
come, rents,  and  profits  of  his  estate  to  his  wife,  during  the  mino- 
rity of  his  children,  provided  she  should  not  marry  again,  and  oo 
no  other  condition;  hut  if  she  shoold  marry,  then  his  will  was  that 
she  should  have,  in  lieu  of  the  aforesaid  income,  $100  a  year 
during  her  life,  to  be  paid  by  his  executors  from  the  income  of  his 
ei^ate,  provided  she  should  accept  the  same  in  lieu  of  dower:  he 
further  directed  by  his  will,  that  as  his  children  should  arrive  at 
full  age,  they  should  each  receive,  ^irom  the  income  of  his  estate, 
#100  annually,  to  be  paid  by  his  executors,  if  said  income  would, 
in  their  opinion,  admit  thereof  without  injuring  his  wife  and  minor 
children.  Then  followed  this  clause  in  the  will :  *Mt  is  understood, 
.that  during  the  time  my  wife  enjoys  the  whole  income  of  my  said 
'  estate,  she  support  and  educate  my  children  out  of  said  income; 
and  further,  that  if  by  intermarriage  she  shall  vacate  her  claim  to 
the  whole  of  said  income,  and  become  entitled,  in  lieu  thereof,  to 
an  annuity  of  $100  for  life,  then  the  residue  of  the  income  of  my 
said  estate,  during  the  minority  of  my  children,  shall  be  appropri* 
ated  to  their  support  and  educaticm,  as  my  executor  shall  directT 
The  last  devising  clause  was  thus:  ^  I  (iirther  will  and  order,  that 
upon  the  death  of  my  wife,  and  all  my  children  or  the  survivors 
cittnem  attaining  the  age  of  21  years,  or  the  hetrs  of  such  of  them 
as  may  decease,  leaving  issue,  all  my  estate  be  divided  between 
my  said  children  and  thar  heirs,  agreeablyto  the  laws  of  th'is 
commonwealth  respecting  the  division  of  the  estates  of  persons 
dying  intestate**— with  a  limitation  over  to  the  testator's  nephews, 
if  his  children,  after  the  death  of  the  widow,  should  all  die  without 


The  executors  appointed  by  H.  declined  the  trust,  and  letters  of 
administration  were  granted,  with  the  will  annexed:  his  widow 
refused  to  accept  the  provisions  of  the  will,  and  claimed  and  took 
her  dower.  During  her  life,  the  son  and  daughter  of  H.  (his  only 
children,  and  who  were  minors  when  he'^Bed,)  after  they  were  21 
years  of  age,  made  partition  of  all  the  real  estate  which  was  not 
set  off  to  the  widow  as  dower,  and  occupied  it  in  severalty:  the 
son  also  made  a  warranty  deed  to  A.,  of  a  moiety  of  the  reversion 
of  the  estate  assigned  as  dower:  the  son  and  daughter  both  died, 
while  the  widow  was  alive,  and  the  son  left  minor  children,  one  of 


Digitized  by  CjOOQIC 


478  JvmispmvDBVcB. 

whom  brought  a  writ  of  jsntry,  after  the  widow's  death,  againat 
A.'s  grantee,  and  claimed  title,  onder  the  will  oT  H.,  to  the  estate 
thus  oooToyed  to  A. 

Held,  that  the  demandant  was  entitled  to  recoyer;  that  an  estate 
for  years  was  given  to  Ihe  widow,  which  never  took  efiect,  be- 
cause she  refused  to  take  it,  and  claimed  her  dower;  that  the  will 
gate  to  the  children  neither  a  vested  nor  a  contingent  remainder; 
but  that,  on  the  death  of  the  widow,  the  whole  estate  first  vested 
in  the  grandchildren,  who  took  it  by  way  of  executory  devise. 
Bdm  w.  Low,  4  Metcalf  190. 
3.  (Cotuirueium — When  ekildrtH  nawied  in  a  htfueM  wiU  take  per 
eHrpesJl  P.  J.  P.,  who  died  in  the  year  1889,  by  Us  will,  eze> 
cnted  in  1886,  after  several  charitable  bequests,  divided  the  resi- 
duum of  his  estate  as  follows: 

^  The  residue  of  my  estate,  real  and  personal,  to  be  equally 
divided  between  the  children  of  my  mier,  Ann  Latimer,  and  thsir 


heirs  forever,  and  the  children  of  my  sister  Penefepe  JBeaB^  aiad' 
their  heirs  forever.**  -  ^  * 

P.  B.,  one  of  the  sisters,  survived  the  testator,  A*  L.  lieittg  dead; 
the  latter  had  seven  children,  the  former  four. 

The  orphan's  court  of  Charles  county  directed  that  the  personal 
estate  of  the  testator  should  be  divided  among  the  legatees,  per 
eiirpee,  giving  half  to  the  chikirra  of  each  sister,  and  this  court, 
upon  appeal,  affirmed  the  decree.  '  Alder  ei  ol.  v.  JBeoil  ei  «!.,  11 
Gill  dc  Jdms.  138. 
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l««-il  TreaH$e  m  the  PraeHee  cfAe  Omrt  of  Chamctrjf^  mUk  on 
Appendix  ofFcrm$  and  PrtetdenU  cf  CoiU  adapted  to  tke  hut 
new  orders.  By  Jomr  Sidkjbt  Smith,  of  the  Six  Clerk's  Office. 
Seoond  American^  firom  the  seoond  revised  and  enlarged  London 
li^on:  with  Notes  and  References  to  the  American  and  late 
''JBnglish  Cases,  by  David  Obahak  Jb.,  Coansellor  at  Law.  3 
vols.  Philadelphia:  T.  ds  J.  W.  Johnson,  Law  Booksdlers,  No. 
6  Minor  Street     1842. 

Tax  subject  of  chancery  practice  is  beooming  every  day  nx>re 
important  and  practical  in  America*  The  time  is  not  very  far  dis- 
tant when  the  value  of  separate  equity  courts  and  jurisdiction  will 
be  appreciated,  and  such  courts  introduced  into  every  state.  As 
society  advances,  and  its  transactions  become  more  complex  and 
varied,  the  inconvenience  of  the  administration  of  equity  principles 
in  courts  of  common  law,  and  with  common  law  forms,  or  even  of 
the  separate  administration  of  law  and  equity  by  the  same  courts, 
will  be  apparent  to  all.  We  take  the  liberty  of  introducing  here  in 
connexion  with  this  subject,  a  condensed  and  elaborate  view  of  the 
various  systems  of  equity  in  the  difierent  states,  being  a  note  to  4 
Kent's  Commentaries,  p.  168. 

**In  New  Jersey,  and  in  Mississippi,  the  jurisdiction  and  proceedings 
in  chancery  are  ably  digested  by  statute  law;  Elmer*e  Digest. 
Revised  code  (^  Mississippi^  1824,  and  it  is  worthy  of  remark,  that 
in  New  Jersey  in  particular,  there  is  less  innovation  upon  the  com* 
mon  and  statute  law  of  the  land,  as  they  existed  at  the  revolution, 

4P 
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than  in  any  other  state.  This  cootribates  to  render  their  qrtteni  of 
jnriipnideDce  rery  intelligible^  fiuniiiar,  and  attractiye  to  persons 
edocaitad  in  the  school  of  the  common  law.  The  statute  law  of  Mis- 
sissippiy  under  the  revised  code  of  1834,  is  of  the  same  diaracter, 
and  resembles  the  statute  la#  of  New  York  prior  to  the  memorable 
revision  in  1880.  In  Delaware,  Sooth  Carolina,  and  Ifississippi, 
equity  powers  reside  in,  and  are  exercised  |»y,  distinct  and  inde- 
pendent tribunals,  upon  the  English  model.  This  was  also  the  case 
in  New  Yoric  until  1823,  but  now  the  ezclusiTe  jurisdiction  in  equity 
is  withdrawn  from  the  chancellor,  and  equity  powers  are  pardally 
rested  in  the  circuit  judges  as  vice-chanoeliors,  and  they  ezerdsey  in 
distinct  d^Mtcities,  a  mixed  jurisdiction  of  law  and  equity.  The 
same  mixed  jurisdiction  is  conferred  on  the  courts  in  Maryland  and 
Virginia,  and  on  the  circuit  courts  in  Tennessee  and  Missouri.  In 
Virginia,  the  high  court  of  chancery,  with  a  single  judge,  was  organ- 
ized, and  its  powers  and  proceedings  decUoed,  in  1704;  but  it  being 
found  produotive  of  great  delay,  three  superior  courts  of  chancery, 
one  for  eacli  great  district,  were  established  in  18(>2.  Renmd  CotU 
rf  Virgima^  vol.  L  88.  600.  It  since  appears  that  the  county  and 
corporation  courts,  and  the  circuit  supericnr  courts,  ha?e  chancery 
as  well  as  bw  powers,  and  when  sitting  in  chancery,  they  adminisler 
equity  •€gsr<ltsy<oeJUgoiir<c  of jfroewiiire  fit  llgJB^^ 
1  RoHmtmU  PraeHce,  86.  In  the  states  of  Vermont,  Maine,  New 
Hampshire,  Massachusetts,  Rhode  Islandt  Connecticut,  Okio^  Indiana, 
Illinois,  Missouri,  Michigan,  Kentucky,  North  Caroliaa,  Georgia, 
and  Alabama,  the  jurisdiction  of  law  and  equity  is  Tested  in  the  same 
tribunal;  bat  the  chancery  proceedings  are  distinct,  and  carried  oo 
by  bill  and  answer,  and  in  Georgia,  and  perhaps  in  some  other 
stales,  cases  in  equity  are  generally  decide^  by  special  juries,  (I^imI- 
lefM  Geo.  Mep.  H.  K.  Jf.  Cftorltoii's  XqjL  194, 186, 188,)  though 
the  association  of  a  special  jury  with  th^judge  in  equity,  is  hdd  to 
be  a  matter  of  practice,  and  nol  of  l^;al  obligaUon.  Ibid.  184.  In 
some  of  those  states,  as  in  Maine,  New  Hampshire,  and  Rhode  Island, 
chancery  powers  are  confined  to  a  few  specified  objects,  or  assumed 
in  hard  cases  from  necessity.  In  other  stales,  as  in  Georgia  for 
instance,  equity  powers  are  granted  in  all  cases  where  a  common 
law  remedy  is  not  adequate;  and  in  Indiana,  chancery  powers  are 
given  jMt  only  to  the  supreme  court  and  to  the  circuit  courts,  but 
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oertain  ciiaiioery  powefs  aie  also  conftrred  on  the  judges  ind^ 
in  Tecatkm  tiine.  In  Loiii8iana«  the  distinction  between  law  and 
equity,  aocoiding  to  the  theory  ofthe  English  IaW|  seems  to  be  entifdy 
udcnown*  So,  in  the  pforinoes  of  Canada,  they  haTe  no  courts  of 
chancery,  and  tiieir  courts  of  law  exercise  equity  powers  to  a  limited 
extent  In  the  Rented  Aolals  CotU  of  Cswnertfam,  published  in 
1784,  p.  46,  and  again  in  1821,  p.  105,  Uie  courts  haTing  jurisdictioQ 
of  suitstin  equity,  are  directed  to  proceed  according  to  the  rules  in 
equity,  and  to  take  cognizance,  of  such  matters  only  wheieii^  adequate 
remedy  cannot  be  had  in  the  ordinary  course  of  law.  But  under  this 
general  grant,  the  equity  system  in  Connecticut  appears  in  practaoe 
l»  be  broad  and  liberal.  SeeSwiffsDiguttmaiCatmeeiieiiiRiporUt 
foaim.  In  Ohio,  the  chancery  powers  conferred  upon  thefupreme 
court  and  the  courts  of  common  pleas  sittii^  as  courts  of  dmnoery,  . 
by  the  statute  of  1831,  entitled  «<An  act  directbg  the  mode  of  pro- 
ceeding in  chancery,*  are  large  and  liberal,  and  would  appear  to 
constitute  a  yery  adequate  jurisdiiction.  The  digest  in  that  statute  of 
chancery  powers  and  proceedings,  is  executed  with  much  skill  and 
ability.  The  same  thing  may  be  said  of  the  chancery  jurisdiction 
under  the  territorial  act  of  Michigan,  of  April  28d,  1838.  In  Massa* 
diusette,  the  equity  powers  of  the  supreme  judicial  -court  are  quite 
limited.  The  power  to  enforce  redemption  is  confined  t^  a  statute 
provision,  and  the  mortgagor  must  redeem  in  three  years  afloB  entry 
by  the  mortgagee.  See  Erskine  e.  Townsend,  8  Jfost.  Rep.  498. 
Kelleran  e.  Brown,  4  ibid.  448.  Skinner  e.  Brewer,  1  IHek.  Rep. 
468.  Jaekean  on  Real  Aeiions^  49.  But  in  relation  to  trusts  cre« 
ated  by  will,  the  courts  of  probate  and  the  supreme  judicial  court 
"haTe  concurrent  and  general  chancery  powers,  subject  to  appeal 
from  the  first  to  the  last  of  those  tribunals.  So  the  supreme  judicial 
court  has  ample  equity  powers  to  enforce  by  bill,  and  a  course  of 
proceeding  in  chancery,  the  specific  performance  of  contracts  con« 
ceming  land,  as  against  heirs,  &c.  JfoM.  Revieed  SiatuteSf  1886. 
Under  the  Plywumtk  CoUmy  Lawsy  the  court  of  assistants  had  not . 
only  supreme  criminal  and  civil  jurisdiction  at  law,  but  inch  wMiiers 
of  equity  as  could  noi  he  relieved  by  idv,  such  as  the  forfeiture  of 
an  obligation,  breach  of  covenants,  and  other  like  matters  of  apparent . 
equity.  Brigham's  edit.  1886,  p.  260.  In  P^nsylvania,  equity 
powers  have  been  gradually  assumed  by  their  supreme  court,  from 
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the  naoeMity  of  the  eaae,  and  for  the  adTanoeneDt  of  jottioe,  with 
the  aid  of  a  few  legielatiTe  proviaione.  The  proYincial  legielatinre  of 
PonnsylTania,  from  its  earlieet  exiitencey  made  repeated  eficuta  to 
unite  chancery  powers  with  those  of  the  courts  of  law,  by  the  acts  of 
1701, 1710»  and  1715,  but  those  acts  were  successively  disallowed 
by  the  royal  council  in  England.  The  constitution  of  1776,  and  the 
acts  under  it,  gave  to  the  courts  of  law  a  few  specific  equity  powensy 
and  the  constitution  of  1700  continued  the  same  grant,  and  undar 
the  latter  instrument  various  equity  powers  have  been  gradually 
granted,  assumed,  and  amalgamated  with  the  common  law  powers  of 
the  courts.  Those  principles  of  equity  have  been  digested  from  the 
acts  of  the  legislature,  and  the  decisions  of  the  supreme  court,  with 
diligence,  ability,  and  judgment,  in  a  clear  and  neat  little  code  of 
equity  law,  under  the  unpretending  title  of  *An  EiMff  on  jEftoly  im 
Pemuylwinia^  by  ArUhmjf  LausmU  Jr.^  Student  at  Law,  1826.* 

*'  In  January,  1835,  the  commissioners  appointed  to  revise  the  civil 
code  of  Pennsylvania,  made  an  elaborate  report  to  the  legislature, 
upon  the  administration  of  justice,  in  which  they  proposed  to  invest 
the  supreme  court  and  the  several  courts  of  common  pleas  with  spe^ 
cific  but  more  enlarged  equity  powers  than  had  heretofore  been 
exercised.  They  recommended,  and  in  reference  to  the  established 
jurisprudence,  usages,  and  practice  in  Pennsylvania,  perhaps  wisely 
recommended,  not  the  establishment  of  a  separate  court  of  chancery, 
nor  the  union  of  a  court  of  chancery  with  the  existing  courts  of  law, 
but  the  incorporation  or  amalgamation,  as  heretofore,  of  the  peculiar 
powers  and  practice  of  chancery  with  those  of  the  common  law  courts 
in  the  requisite  cases,  and  with  the  adaptation  of  the  old  common 
law  forms  of  proceeding  and  existing  remedies  to  new  equity  cases 
and  purposes.  Under  this  recommendation  the  legislature  of  Penn- 
sylvania, in  June,  1836,  gave  enlarged  equity  powers  to  the  supreme 
court  and  the  several  courts  of  common  pleas,  and  to  be  exercised 
according  to  the  practice  in  equity,  prescribed  or  adopted  by  the 
supreme  court  of  the  United  States." 

The  work  of  Smith  has  an  established  reputation.  It  enters  into 
the  minuticB  of  the  practice  of  the  court  of  chancery,  tracing  the 
progress  of  a  suit  from  its  inception  to  its  final  consummation  in  all 
its  steps.  It  contains  also  several  tables  calculated  to  enable  the 
practitioner  to  see  at  a  glance  at  any  particular  stage  of  the  cause. 
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what  his  duty  will  require  him  to  do  next  It  is  evident  that  in  its 
main  features,  the  principles  of  this  practice  must  be  applicable  not 
only  wherever  there  is  established,  separate  and  distinct  chancery 
courts,  but  wherever  equity  is  administered  distinctly  and  separatdy 
on  a  different  side  of  a  common  law  court.  £ven  in  those  states 
where  there  is  neither  dbtinct  courts  nor  a  distinct  administration  of 
eqwty,  there  are  many  proceedings  of  an  equitable  kind,  carried  on 
by  bill,  subpoona,  and  answer,  when  the  relief  is  specific,  and  mesne 
and  final  process  analogous.  In  all  such  states,  no  better  book  can 
be  recommended  than  that  whose  title  is  placed  at  the  head  of  this 
article. 

The  notes  of  the  American  editor  which  are  unnsually  fiill,  have 
added  much  to  the  value  of  the  book.  The  substance  of  the  more 
uqiortant  American  cases  is  given,  and-  general  references  to  the 
others,  so  that  without  materially  adding  to  the  bulk  of  the  volumes, 
the  student  and  practitioner  is  readily  presented  with  the  means  of 
easy  access  to  authorities  upon  any  particular  pdnt  which  be  may 
desire  to  investigate  at  large. 

t.— ii  LoM  DieHamarp  adapted  *to  tke  ComtHhiHim  amd  LawM  of 
ike  Umied  SUUee  ef  Ameriea^  and  of  lAc  several  Stai€$  eftke 
Amerieam  Unien:  wUh  Rrfereneeeio  ike  CfivU  and  eiker  ej^eieau 
cf  Foreign  Law.  By  Johii  Bovvna.  Second  edition.  Phi- 
ladelphia: T.  dK  J.  W.  Johnson.    8vo.  2  vols. 

Ws  are  gratified  to  find  that  this  excellent  work  has  reached  a 
second  edition;  the  first  was  a  large  one,  and  we  presume  the  pro> 
fession  generally  must  be  pretty  wdl  acquainted  with  its  character* 
On  its  first  appearance,  it  dicited  firom  many  genUemen  distinguished 
for  their  talents  and  learning,  including  Story,  Kent,  Oreeideaf,  and 
Baldwin,  expressions  of  warm  and  decided  approbation;  and  the 
success  which  they  bespdie  for  it  would  seem  to.  have  been  fully 
realixed. 

In  preparing  a  second  edition.  Judge  Bouvier  has  spent  much  time 
and  labour.  Every  effi>rt  has  been  made  to  render  the  work  com« 
prdiensive,  and  to  increase  its  usefulness  in  every  respect  We 
perceive  by  the  preface,  that  about  one  thousand  new  subjects  have 
been  added,  and  many  of  the  original  articles  rewritten  and  much 
improved. 
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The  luthor  says:  **To  insure  correctness  with  regard  to  local 
matters,  a  correspondence  was  opened  with  one  gentleman  of  the  bar 
in  each  state,  and  he  received  from  them  all,  with  but  one  exception, 
that  assistance  and  information  which  he  desired;  bestowed  with  that 
courteous  liberality  so  prominent  with  the  American  bar,  and  with 
gentlemen  of  education.  He  here  takes  the  opportunity  to  ofller  them 
his  sincere  thanks.  The  information  thus  obtained  has  been  incor- 
porated in  his  work,  and  it  will,  he  hopes,  greatly  aid  to  procure  to 
it  the  title  of  an  American  Law  Dictionary." 

Our  author  has  devoted  much  time  and  spent  much  labour  to  make 
his  work  complete.  About  *^  one  thousand  new  subjects  have  been 
added,  and  many,  perhaps  one  half,  of  the  original  articles,  have 
been  re\  ised  and  improved,"  as  he  informs  us.  An  examination  of 
the  two  editions,  will  make  the  improvements  manifest.  Among  the 
new  articles  will  be  found  some  of  the  most  useful,  relating  to  inter- 
national, commercial,  constitutional,  and  criminal  law,  to  medical 
jurisprudence,  contracts,  practice,  and  evidence;  for  example,  To 
Alter^  AUemaiy  Amendment^  Ancient  writingM^  ArrameurSf  Jjfi- 
cles^  Chancery  practice;  Articles  of  partner Aip^  Bankmpt^  Breach 
rftmsty  Chvrch  warderi^  Clearing  house^  Coi^ict  cflaws^  Congress^ 
Medical  juritprudence;  Dead  letters^  DeaUngt^  EtiahliA^  Grande 
Judicial  mortgage^  Judicial  tah^  Letters  rogatory^  JMania,  JMamf- 
script^  Owelijf^  Patent  French^  Patent  Pruman^  Patent  Roman^ 
Solicitors  of  the  treasurff^  Somnambuliswif  Son,  TedMealf  Terror ^ 
Trade  marks,  and  Work  and  labour. 

Some  of  the  most  prominent  articles  have  been  written  anew,  and 
in  all  cases  have  been  greatly  improved,  both  as  to  the  arrangement 
of  the  matter  and  the  matter  iUelf.  The  articles,  Acknowledgmentf 
Damages  on  bills  of  exchange.  Limitation  of  actionSf  must  have 
cost  much  pains.  The  articles,  Audita  quereUi,  Consul,  Liem, 
Marriage,  Patents  for  intentions,  and  Wantonness,  are  a  fair  sam- 
ple of  those  which  have  been  remodelled. 

Under  Abbreviation,  about  1700  abbreviations  are  given,  moat  of 
them  in  common  use,  which  without  the  assistance  here  given,  would 
puzzle  not  only  the  student,  but  the  practising  lawyer  whose  business 
it  has  been  to  read  them  during  the  course  of  his  professional  life* 
Many  of  those  used  by  the  civilians,  have  also  been  given,  which 
leaves  little  to  be  desired  on  this  subject. 
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FoUowing  the  word  ContirueHcn^  there  are  about  twelye  hundred 
examples  of  phrases  or  words  which  have  reoeiYed  a  legal  construc- 
tioD,  and  the  places  where  they  may  be  (bund. 

References  to  the  Utest  decisions  are  to  be  found  throughout  the 
work,  and  are  abundant  evidence  of  the  industry  of  the  author. 

An  improvement  has  been  made  by  numbering  the  paragraphs  of 
the  longest  articles,  and  by  adding  at  the  end  of  each  an  index  refer- 
ring to  those  numbers. 

This  Dictionary  is  a  highly  useful  manual  for  the  student,  and 
cannot  fail  to  be  very  convenient  to  the  experienced  practitioner. 
No  one  can  carefully  examine  the  work,  without  being  fully  im- 
pressed with  the  great  research  and  skill  which  have  been  so  success- 
fully applied  in  accomplishing  the  design  of  the  author.  He  has 
defined  many  terms  belonging  to  systems  of  fbreim  law,  which 
greatly  adds  to  thevalueof  his  plan;  and  at  the  aid  or  the  work  has 
placed  an  Appendix,  containing  Kelham's  Norman  Law  Dictionary, 
which  may  be  considered  as  a  valuable  acquisition. 

The  publishers  have  shown  a  oonunendaUe  taste  and  liberality  in 
the  beautiful  appearance  presented  by  these  volumes.  The  paper, 
press-work,  and  binding,  are  such  as  will  ensure  the  approbation  of 
the  prc^ssion. 
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QUARTERLY  LIST  OF  NEW  POBUCATIONS. 


A  Law  Dtctioiuury  adqiCed  to  the  CoostitiitioD  and  Laws  of  the 
United  States  of  America,  and  oftheaereral  States  of  the  American 
Union;  with  leferenoes  to  the  CiTil  and  other  systems  of  Foreign 
Law.  ByJokm  Bmtmer.  Second  edition,  3  vols.  Philadelphia: 
T.  dK  J.  W.  Jojineon.    1849. 

Precedents  of  Wills,  drawn  ccnformaUy  to  the  Rerised  Statutes 
of  the  State  of  New  Torfc;  with  practical  Notes:  comprising  the  duty 
of  Ezecotors,  Administmtors,  and  Guardians;  dedicated  by  penma- 
sion  to  the  Hon  James  VanderpocJ.  By  TIosmu  Tmplor.  Two 
Tolomes  in  one.    New  York:  Gould,  Banks  6t  Co.    1848. 

Reports  of  Cases  argued  and  determined  in  the  Enslish  Coorts  of 
Common  Law,  with  Tables  of  the  Cases  and  jnincipar  metiers  here- 
tt^re  condensed,  by  Ham.  TkamoM  StrgtmU^  and  Hmu  Tlanat 
iTKemn  PeUiL  Now  xBraiimD  nr  ruix.  Vol.  41.  Contain- 
ing  Cases  determined  in  the  Court  of  Queen's  Bench,  in  Hilary  and 
Easier  Terms  and  Vacations,  and  Trinity  Terms,  1841;  and  at 
Nisi  Prius,  in  the  Courts  of  Queen's  Bench,  Common  Pleas,  and  Ex- 
chequer: together  with  Cases  tried  in  the  (Sicuits,  and  in  the  Central 
Criminal  Court,  from  Easter  Term,  1841,  to  Hilary  Term,  1848, 
as  reporled  in  1st  Adolphus  6t  Ellis,  New  Series,  and  1st  Carringlon 
dKMarshman.    Philadelphia:  T.  dK  J.  W.  Johnson.    1848. 

Reports  of  Cases  argued  and  decided  in  the  Circuit  Court  of  the 
United  States  for  the  Seventh  Circuit.  By  Jokm  BTLemm^  CircMii 
Judge.    VoL2.    Columbus:  H.  W.  Derby  de  H.  &  Allen.    1848. 

Reports  of  Cases  argued  and  determined  in  the  Supreme  Judicial 
Court  of  Massachusetts.  By  7%€r<m  Metcalf.  Vol.  4.  Boston: 
C  a  Little  dK  James  Brown.    1848. 

Reports  of  Cases  decided  in  the  Hish  Court  of  Chancery,  by  the 
Riffht  Honourable  Lord  CbanceUor  Cottenham,  Lord  High  Qian- 
ceUor  of  England;  with  Notes  and  References  to  both  Ei^lish  and 
American  decisions.  By  John  A.  Ihadap^  Counsellor  at  Law. 
Vol.  14.  Containing  Mylne  ds  Craig's  Chancery  Reports,  vols.  3 
and  8.  188^-87-88.  7  WilL  IV.  and  1  de  2  Vict.  New  Torfc: 
GouM,  Banks  de  Co.    1848. 
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The  Law  of  Nisi  Prius.  Evidence  in  Civil  Actions  and  Arbitra- 
tion and  A'vards.  B/  Archibald  John  8tephen$j  Barrister  at 
Law;  with  Notes  and  References  to  the  latest  American  Decisions. 
By  George  Skartwood.  In  3  voltmies.  Vol.  2.  Philadelphia: 
Carey  ^  Hart.     1844. 

Laws  of  the  Commonwealth  of  Pennsylvania^  from  the  fourteenth 
day  of  October,  1700.  Republished  under  the  authority  of  the  legis- 
lature; with  Notes  and  References.  Vol.  9,  Philadelphia:  James 
Kay  Jr.  ^  Brother.     1843. 

Reports  of  Cases  argued  and  determined  in  the  Court  of  Appeals 
of  Maryland.  By  Richard  W.  Gill,  Clerk  of  the  Court  of  Appeals, 
and  John  Johnson,  Attorney  at  Law.  Volume  11.  Containing 
Cases  in  1889-40-41.    Annapolis:  George  Johnson.    1848. 

Reports  of  Cases  argued  and  determined  in  the  Supreme  Court  of 
the  State  of  Vermont  Vol.  14.  Third  Series.  Vol.  4.  By  WiU 
Uam  Weticn.    Burlington:  Chauncey  Goodrich*     1848. 
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